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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bernard Laborin, ClV 13-2167-PHX-MHB
Plaintiff, ORDER
VS.

Carolyn W. Colvin, Commissioner of the
Social Security Administration,

Defendant.

Pending before the Court is Plaintiff Bernard Laborin’s appeal from the S
Security Administration’s final decision to deny his claim for disability insurance be
and supplemental security income. After reviewing the administrative record ar
arguments of the parties, the Court now issues the following ruling.

. PROCEDURAL HISTORY

Plaintiff filed applications for disability insurance benefits and supplemental se
income alleging disability beginning August 8, 2008. (Transcript of Administrative R¢
(“Tr.”)at 13, 163-66, 175-83.) His applications were denied initially and on reconsider
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(Tr.at 72-89, 90-106.) Thereafter, Plaintiff requested a hearing before an administrative la

judge. (Tr. at 118.) A hearing was held on August 9, 2012, (Tr. at 38-71), and th
issued a decision finding that Plaintiff was not disabled (Tr. at 10-28). The Appeals G
denied Plaintiff's request for review (Tr. at 1-6), making the ALJ’s decision the final deq
of the Commissioner. Plaintiff then sought judicial review of the ALJ’s decision pur
to 42 U.S.C. § 405(Q).
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[I. STANDARD OF REVIEW
The Court must affirm the ALJ’s findings if the findings are supported by subst
evidence and are free from reversible legal error. Reelelick v. Chaterl 57 F.3d 715, 72(

(9" Cir. 1998); Marcia v. Sullivare00 F.2d 172, 174 {Cir. 1990). Substantial eviden¢

means “more than a mere scintilla” and “such relevant evidence as a reasonable mir
accept as adequate to support a conclusion.” Richardson v. Péffled.S. 389, 401

(1971): sedReddick 157 F.3d at 720.
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In determining whether substantial evidence supports a decision, the Court conside

the administrative record as a whole, weighing both the evidence that supports
evidence that detracts from the ALJ’s conclusion. Beadick 157 F.3d at 720. “The AL
is responsible for determining credibility, resolving conflicts in medical testimony, ar]
resolving ambiguities.” _Andrews v. ShalaB3 F.3d 1035, 1039 {9Cir. 1995); seq
Magallanes v. BowerB81 F.2d 747, 750 {Cir. 1989). “If the evidence can reasona

support either affirming or reversing the [Commissioner’s] conclusion, the court ma
substitute its judgment for that of the [Commissioner].” Reddiék F.3d at 720-21.
lll. THE ALJ'S FINDINGS

In order to be eligible for disability or social security benefits, a claimant
demonstrate an “inability to engage in any substantial gainful activity by reason (
medically determinable physical or mental impairment which can be expected to rg
death or which has lasted or can be expetdabt for a continuous period of not less th
12 months.” 42 U.S.C. 8§ 423(d)(1)(A). AxLJ determines a claimant’s eligibility fg
benefits by following a five-step sequential evaluation:

(1) determine whether the applicant is engaged in “substantial gainful activit)

(2) determine whether the applicant has a medically severe impairme
combination of impairments;

(3) determine whether the applicant’s inmpeent equals one of a number of list
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iImpairments that the Commissioner acknowledges as so severe as to preclude 1

applicant from engaging in substantial gainful activity;




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

(4) if the applicant’s impairment does not equal one of the listed impairn
detekrmlne whether the applicant is capable of performing his or her past re
work;

(5) if the applicant is not capable of performing his or her past relevant

ents,
leval

vork,

determine whether the applicant is able to perform other work in the nationa

economy in view of his age, education, and work experience.

SeeBowen v. Yuckert 482 U.S. 137, 140-42 (1987giting 20 C.F.R. 88 404.152(

416.920). At the fifth stage, the burden of prelafts to the Commissioner to show that
claimant can perform other substantial gainful work. ey v. Sullivan? F.3d 953, 95¢
(9" Cir. 1993).

At step one, the ALJ determined that Plaintiff had not engaged in substantial ¢

he

]

jainft

activity since August 8, 2008 — the alleged omlsge. (Tr. at 17.) At step two, she found

that Plaintiff had the following severe impairments: lumbar herniated nucleus pulj

status post diskectomy with residual foot drop, mild degenerative disc disease ar

DOSUS

d fac

disease, obstructive sleep apnea, asthma, morbid obesity, and hypertension. (Tr. at 17-:

At step three, the ALJ stated that Pldindid not have an impairment or combination
impairments that met or medically equaled an impairment listed in 20 C.F.R. Pa
Subpart P, Appendix 1 of the Commissioner’s regulations. (Tr. at 18.) After considg
of the entire record, the ALJ found that Plaintiff retained “the residual functional ca|
to [] lift and carry 20 pounds occasionallycal0 pounds frequently; stand and/or walk w
normal breaks about four out of eight hours; sit with normal breaks about six out o
hours; never push or pull with the right lower extremity; never climb ladders, rop
scaffolds; occasionally crawl; and frequently climb ramps or stairs. The claimant mus
concentrated exposure to fumes, odors, dasgs, poor ventilation, and unprotected heig
The claimant must avoid exposure to moving machinery. He needs to sit/stand’aTvill
at 18-21.) The ALJ determined that Plainivfis unable to perform past relevant work,

based on his age, education, work experience, and residual functional capacity, therg

! “Residual functional capacity” is defideas the most a claimant can do af
considering the effects of physical and/or mental limitations that affect the ability to pe
work-related tasks.
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that exist in significant numbers in the national economy that Plaintiff can perform.
21-22.) Therefore, the ALJ concluded that Plaintiff has not been under a disability
August 8, 2008, through the date of her decision. (Tr. at 22-23.)
IV. DISCUSSION

In his brief, Plaintiff contends thate¢hALJ erred by: (1) failing to properly weig
medical source opinion evidence; (2) failing to properly consider his subjective comp
(3) failing to properly consider lay witness or third-party statements; and (4) faili
properly consider “whether a listed impairment is met or equaled.” Plaintiff requests t
Court remand for determination of benefits.
A. Medical Source Opinion Evidence

Plaintiff contends that the ALJ erred by failing to properly weigh medical sc
opinion evidence. Specifically, Plaintiff argues that the ALJ improperly rejected the of
of treating physician Dat Tran, M.D., relying instead upon the opinions of the state &
physicians and reports of the consultative examiners.

“The ALJ is responsible for resolving contsan the medical record.” _Carmickle

Tr. a

fron

h
laints
ng to
nat th

urce
Dinior

lgenc

V.

Comm’r, Soc. Sec. Admin533 F.3d at 1164. Such conflicts may arise between a trgating

physician’s medical opinion and other evidence in the claimant’s record. In wei

medical source opinions in Social Securitygsaghe Ninth Circudistinguishes among thrge

lghing

types of physicians: (1) treating physicians, who actually treat the claimant; (2) examinin

physicians, who examine but do not treat the claimant; and (3) non-examining physician

who neither treat nor examine the claimant. |Sester v. Chate81 F.3d 821, 830 {Cir.

1995). The Ninth Circuit has held that a treating physician’s opinion is entitl¢d to

“substantial weight.”_Bray v. Comm'r, Soc. Sec. Adm#&b4 F.3d 1219, 1228 {Lir.
2009) (quoting Embrey v. Bowe849 F.2d 418, 422 {Xir. 1988)). A treating physician’

opinionis given controlling weight when it is “well-supported by medically accepted cli
and laboratory diagnostic techniques and is not inconsistent with the other sub

evidence in [the claimant’s] case record.” 20 C.F.R. 8§ 404.1527(d)(2). On the othe

)

hical
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' han

if a treating physician’s opinion “is not well-supported” or “is inconsistent with other
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substantial evidence in the record,” then it should not be given controlling weight.
Astrug 495 F.3d 624, 631 {Cir. 2007).

If a treating physician’s opinion is not contradicted by the opinion of an(
physician, then the ALJ may discount the treating physician’s opinion only for “cleg

convincing” reasons. Ségarmickle 533 F.3d at 1164 (quoting Lest8d F.3d at 830). |

a treating physician’s opinion is contradicted by another physician’s opinion, then th
may reject the treating physician’s opinion if there are “specific and legitimate reaso
are supported by substantial evidence in the record.(qlebting_Lester81 F.3d at 830).

Since the opinion of Dr. Tran was contradicted by consultative and reviewing da
opinions, as well as, other objective medical evidence, the specific and legitimate s|
applies.

Historically, the courts have recognized the following as specific, legitimate re
for disregarding a treating or examining physician’s opinion: conflicting medical evid

the absence of regular medical treatment during the alleged period of disability; the

Drn v

pther
r anc
[
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NS th:

ctors

anda

ASON:
Ence

lack

medical support for doctors’ reports based substantially on a claimant’s subjective complain

of pain; and medical opinions that are brief, conclusory, and inadequately suppo
medical evidence. See, e Bayliss v. Barnhay#27 F.3d 1211, 1216{Zir. 2005); Flaten
v. Secretary of Health and Human Servst F.3d 1453, 1463-64{Lir. 1995); Fair v.
Bowen 885 F.2d 597, 604 {(<Cir. 1989).

In March 2010, Keith Cunningham, M.D., pemihed an examination of Plaintiff i

connection with his disability application. (Bt 446-52.) He noted that Plaintiff was massiv

obese but exhibited largely normal examinafiodings, including strength and range of motig

except for in his right foot, which had completetdrop and decreased sensation and strength.

Cunningham diagnosed chronic right foot drop secondeumbar radiculopathy, morbid obesity,

suspected sleep apnea, and high blood pressure. Dr. Cunningham completed an of
Plaintiff's work-related activities in which hepined that Plaintiff could lift or carry 50 poun(
occasionally and 10 pounds frequently; stand arlll sia to eight hours per eight-hour workda

occasionally stoop, crouch, and climb ramps and stairs; never kneel, crawl, or climb laddery
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or scaffolds; and should avoid working around heigHesalso noted that Ptaiff used an assistiv¢
device. (Tr. at 446-52.)

In March 2011, Donald Fruchtman, D.O., alserformed an evaluation of Plaintiff i
connection with his disability application. (Bt556-63.) Dr. Fruchtmdound that Plaintiff had
difficulty moving about, had discomfort squatii had limited range of motion and abilities dug

his right foot drop, walked with a limp, had paind tenderness in his lumbar spine region ang

\L4

=)

to

hip

joints, and exhibited pain on straight leg raisestdsit had full (5/5) strength in his arms and left

leg and largely normal sensation and reflexes FRuchtman diagnosed lumbar disc syndrome With

neuropathy, right foot drop secondary to nerve damage, morbid obesity, and high blood pressu

Dr. Fruchtman also completed an opinion of RItfia work-related abilities in which he opined that

Plaintiff could lift or carry 20 pounds occasionadigd 10 pounds frequently; stand and walk fwo

hours per eight-hour workday; sit for six to eigbtirs; never climb; occasionally stoop and croych;

frequently kneel and crawlnd should avoid working around lgéiks and moving machinery. (T
at 556-63.)

In May 2011, state agency physician Terry OsskawM.D., reviewed Plaintiff’'s medical
records and opined that Plaintiff could lift and carry 20 pounds occasionally and 10 f
frequently; stand and walk four and sit six hqueseight-hour workdaypuild not push or pull with

his right foot; frequently climb ramps and staoscasionally crawl; never climb ladders, ropes

=

ound

or

scaffolds; could perform all other postural activities without restriction; and should pavoid

concentrated exposure to pulmonary irritants laaards. (Tr. at 84-86.) Another state agehcy

physician, John Fahlberg, M.D., later reviewedmitiis medical records and largely agreed (]r.

at 99-102), as did a subsequent reviewing state agency doctor (Tr. at 583-84).

Finally, Dr. Tran completed a medical source statement regarding Plaintiff's abilitjes in

which he opined that Plaintiff could sit less than two hours; stand and walk less than two hqurs; li

and carry less than 10 pounds; never perform pusural activities and never use his right fdot;

and should avoid any exposure to heights, momaghinery, marked changes in temperature jand

humidity, driving, and moderate exposure to dushds, gases. He addédt Plaintiff would be
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further limited by severe pain in his leg and was not able to work on a full time basis
“dysfunction and use right leg [and] severe pain lower back.” (Tr. at 615-16.)

In his evaluation of the objective medical evidence, the ALJ first addresse(
agency physicians Dr. Ostrowsk{&r. at 84-86) and Dr. FahlbesyTr. at 99-102) opinions thg
Plaintiff could perform a range tight work and had the ability stand and walk for four hours ¢
an eight-hour workday. (Tr. at 20.) The Alalihd that these opinions were consistent with
record as a whole and gave them “great weight.” (Tr. at 20.)2G€=F.R. § 404.1527(d)(2)(

due t

—~+

Df
the

(state agency medical consultants “are highlyitied physicians, psychologists, and other medical

specialists who are also experts in Social 88cdisability evaluation”); Thomas v. Barnha?78

F.3d 947, 957 (9Cir. 2002) (“The opinions of non treag or non examining physicians may a
serve as substantial evidence when the opinions are consistent with independent clinical
or other evidence in the record.”).

Next, the ALJ considered Dr. Cunningham’sieta2010 opinion that Plaiiff could lift and
carry 50 pounds occasionally and 10 pounds frequently and stand and walk six to eight ho
eight-hour workday. (Tr. at 20, 446-52.) TAERJ gave Dr. Cunningham’s opinion “significa
weight” because it was supported by an actual examination of Plaintiff — which, as noted
showed mostly normal findings aside from Pldiigtright foot drop and resulting limitations. (T

at 446-52.)_Se&onapetyan v. HalteP42 F.3d 1144, 1149{Tir. 2001) (examining physician’

“opinion alone constitutes substahevidence, becaugeests on his own independent examinat
of” the claimant). The ALJ recognized that Bunningham opined that Plaintiff had more posty
limitations than the state agency doctors (e.g., thabbkl never kneel or crawl), but also that [
Cunningham opined that Plaintifad a “greater exertional capacity” and could lift up to 50 pou

(instead of the 20 that the statgency doctors had opined). (&t.20, 449.) The ALJ also pointe

out that Dr. Cunningham did not have an opportutaitseview all of Plaintiff's medical record$

and thus did not have a longitudinal pictofdPlaintiff’'s impairments. (Tr. at 20.)
Third, the ALJ discussed Dr. Fruchtman’sigta2011 opinion that Plaiiff could perform
a range of light work but coulahly stand and walk two hours per eight-hour workday. (Tr. a

556-63.) The ALJ gave the opinion “some weight” after finding that certain restrictions se

-7 -
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in the opinion were reasonable and supportedhieyrecord (e.g., that Plaintiff should ava
exposure to moving machinery due to his foip), but gave other portions of the opinion lit
weight (e.g., that Plaintiff could only stand and walk two hours total per eight-hour wor
because it was “at odds” with another examining doctor’s opinion and the state agency (
opinions. (Tr. at 20.) Moreover, the ALJ foutiét the residual functional capacity assessn|
allowed Plaintiff to change positions betwedttirsy and standing at willwhich gave Plaintiff
“flexibility” in completing a workday. (Tr. at 20.)

Finally, the ALJ addressed Dr. Tran’s opinion that Plaintiff was unable to work full 1

could sit, stand, and walk less than two hours each; could never lift more than 10 pounds; a

never perform postural movements. (Tr2@t 615-16.) The ALJ gave this opinion “very litfle

weight” for a number of reason€Ir. at 20.) The ALJ stateddhDr. Tran’s opinion was “extremge

and inconsistent with every other ominiof record.” (T. at 20.)_Se@0 C.F.R. § 404.1527(c)(4
(stating an ALJ must consider whether an opiniaoissistent with the record as a whole); Bats

v. Comm’r of Soc. Sec359 F.3d 1190, 1195(Zir. 2004) (ALJ may discredit treating physiciar]

opinions that are conclusory, brief, and unsupported by the record as a whole, or by o
medical findings). Furthermore, the ALJ determined that Dr. Tran’s opinion was complete
check-the-box form with “little to no supparg findings/evidence.” (Tr. at 20.) S2@ C.F.R. 8
404.1527(c)(3) (“The better an explanation a source provides for an opinion, the more we|

will give that opinion.”); Molina v. Astrug674 F.3d 1104, 1111{Zir. 2012) (“We have held th3

the ALJ may permissibly reject check-off reportatttio not contain any explanation of the bal
of their conclusions.”).
The Court finds that the ALJ properly weighed the medical source opinion evic
and gave specific and legitimate reasons, based on substantial evidence in the re
discounting Dr. Tran’s opinion. The ALJ properly discredited the medical opinion d
inconsistencies with Plaintiff's treatment red@nd the medical evidence as a whole.
ALJ also found that said opinions were baefl lacked supporting clinical findings. S¢

e.g, Tommasetti v. Astrues33 F.3d 1035, 1041 {Cir. 2008) (finding the incongruity

between doctor’s questionnaire responses and her medical records provides a spe

-8-
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legitimate reason for rejecting the opinion); Connett v. BarnBaét F.3d 871, 875 {Lir.

2003) (“We hold that the ALJ properly found that [the physician’s] extensive conclusions

regarding [the claimant’s] limitations are sofpported by his own treatment notes. Nowtljere

122

do his notes indicate reasons why [the physicianledimit the claimant to a particular lev
of exertion].”); Tonapetyan242 F.3d at 1149 (holding that the ALJ properly rejected a
physician’s testimony because “it was unsupported by rationale or treatment notegs, al
offered no objective medical findings to support the existence of [the claimant’s] allege
conditions”). Therefore, the Court finds no error.
B. Plaintiff's Subjective Complaints

Plaintiff argues that the ALJ erred in rejecting his subjective complaints in the ajsenc
of clear and convincing reasons for doing so.

To determine whether a claimant’s testimony regarding subjective pain or symptom
is credible, the ALJ must engage in a two-step analysis. “First, the ALJ must determin
whether the claimant has presented objective medical evidence of an underlying impairme
‘which could reasonably be expected to produce the pain or other symptoms allegefl.” Tl
claimant, however, ‘need not show that her impairment could reasonably be expgcted
cause the severity of the symptom she hHeged; she need only show that it could

reasonably have caused some degree of the symptom.” Lingenfelter v., AS¢ue.3d

1028, 1036-37 (9Cir. 2007) (citations omitted). “Second, if the claimant meets thisffirst

test, and there is no evidence of malingering, ‘the ALJ can reject the claimant’s tesfimor
about the severity of her symptoms only by offering specific, clear and convincing reasor
for doing so.” Id.at 1037 (citations omitted). General assertions that the claimant’s

testimony is not credible are insufficient. Jmra v. Astrue481 F.3d 742, 750 {Cir.

2007). The ALJ mustidentify “what testimony is not credible and what evidence undefmine

the claimant’s complaints.”_Idquoting_Lester81 F.3d at 834).
In weighing a claimant’s credibility, the ALJ may consider many factors, incluging,

“(1) ordinary techniques of credibility evaluation, such as the claimant’s reputation forflying

prior inconsistent statements concerning the symptoms, and other testimony by the ¢laime

-9-
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that appears less than candid; (2) unexplained or inadequately explained failure

treatment or to follow a prescribed course of treatment; and (3) the claimant’s

activities.” Smolen v. Chate80 F.3d 1273, 1284 (ir. 1996); se®©rn, 495 F.3d at 637}

392 The ALJ also considers “thaimant’s work record and observations of treating
examining physicians and other third parties regarding, among other matters, the
onset, duration, and frequency of the claimant’s symptom; precipitating and aggra
factors; [and] functional restrictions caused by the symptoms._... .” Sn8@ién3d at 1284
(citation omitted).

Born in 1968, Plaintiff was 40 years old on Hieged onset date. He completed ninth gr
and worked in the relevant past as a heavy equipment operator and construction laborer
worked in August 2008, after which he collected unemployment benefits and looked for w:

Plaintiff was represented by an attorney atatiministrative hearing. (Tr. at 39.) Plaint

testified that his main impediments to working weaén in his back, right foot drop (for which

to se

dail

and
natu
pvatin

|

hde
He |
Drk.

ff

e

wore a brace), asthma, and sleep apnea. (HB6.at He said that the 2008 lumbar discectgmy

surgery was not successful because it did not fix his foot drop and his pain was much wo
the surgery. (Tr. at 47-48.) Plaintiff said that thjections helped “foa couple of days” only (Tr
at 48, 59), and that the narcotic pain medicatioade him dizzy and sleepyTr. at 58.) He saiq
that doing any activity for too long — including sitij, standing, and walking — aggravated his p
(Tr. at 49-50.)

Having reviewed the record along with the ALJ’s credibility analysis, the Court

se af

Rin.

finds

that the ALJ made sufficient credibility findings and identified several clear and convincing

reasons supported by the record for discounting Plaintiff's statements regarding his g

ain a

2 With respect to the claimant’s daily activities, the ALJ may reject a claimpnt’s

symptom testimony if the claimant is ablesfgend a substantial part of her day perform
household chores or other activities that are transferable to a work settif@irS##5 F.2d
at 603. The Social Security Act, however, does not require that claimants be

incapacitated to be eligible for benefits, and many home activities may not be

transferable to a work environment where it might be impossible to rest periodically ¢
medication._Seda.
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limitations.  Although the ALJ recognized that Plaintiff's medically determin;
impairments could reasonably be expectedtcse the alleged symptoms, she also found
Plaintiff's statements concerning the intepsipersistence, and limiting effects of t
symptoms were not fully credible. (Tr. at 19-20.) “[Q]uestions of credibility and resoll

of conflicts in the testimony are functions solely of the ALJ.” Greger v. Bart@¢iF.3d

968, 972 (9 Cir. 2006) (citation and internal quotation marks omitted). The court def¢
the ALJ’s credibility determination “where, as here, the evidence reasonably suppc
ALJ’s decision.” _Stubbs-Danielson v. Asty&89 F.3d 1169, 1174{<ir. 2008).

Significantly, the ALJelied on several inconsistencies in Plaintiff's statements in fin

his claims to be incredible. (Tr. at 19.) S¥eC.F.R. § 404.1529(c)(4) (stating an ALJ m

consider whether there are conflibetween a claimant’s statemeatsl the rest of the evidencg).

Specifically, the ALJ found that Plaintiff testifiedahepidural injections only helped “for a coup

of days,” (Tr. at 48), yet the medical recordsndestrated that the injections were much m

effective and long-lasting (Tr. &8). Indeed, Plaintiff reported ks doctors that he had “well ove

80% relief for about 45 to 60 days each [injec}i” (Tr. at 19, 700, 605, 681.) Additionally, th

ALJ determined that Plaintiff's testimony that Ined debilitating pain and medication side effe

hble
that
he

tions

PI'S 10

Irts t

ding

st

e

cts

(Tr. at 58), was belied by his statements to higatedhat his medications were working well and

his repeated denial to doctors that his meiaioa caused side effects (Tr. at 19, 595, 678).

Bray, 554 F.3d at 1227 (upholding credibility deterntioa where ALJ pointed out that claimanf

statements at the hearing did not comport with objective evidence in her medical record).

The ALJ gave other reasons for finding Plairiofbe incredible. Specifically, the ALJ not¢

that Plaintiff received unemployment benefits —ichhrequires an attestation that one is reg
willing, and able to work and actively looking f@ork — during some of the same time period t

he is alleging disability. (Tr. at 19.) SEepeland v. BowerB61 F.2d 536, 542 {SCir. 1988)

(upholding adverse credibility finding where ALnoted that, because claimant recei
unemployment insurance after he was laid ofgygarently considered himself capable of work|

and held himself out as available for work). ARtRintiff testified at the hearing that he activg
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looked for work suggesting thatatiff believed that his impairnmés were not entirely disabling.

(Tr. at 19.)

In sum, the ALJ cited to the record, identifying a multiple inconsistencies
undermined the veracity of Plaintiff's allegations. (Tr. at 19-20.) While perhap
individual factors, viewed in isolation, are not sufficient to uphold the ALJ’s decisig
discredit Plaintiff's allegations, each factor is relevant to the ALJ’s overall analysis,
was the cumulative effect of all the factors that led to the ALJ’'s decision. The
concludes that the ALJ has supported his decision to discredit Plaintiff's allegation
specific, clear and convincing reasons and, therefore, the Court finds no error.
C. Lay Witness/Third-Party Statements

Plaintiff contends that the ALJ erred in failing to properly consider the stateme
his wife, Lupe LaBorin, who completed a questionnaire describing Plaintiff's limited &
to sit, stand, walk, lift and perform postural activities, consistent with an inability to st
work activity for a full work day or work week. (Tr. at 217-24.)

In determining whether a claimant is disabled, an ALJ must consider lay w|
testimony regarding the claimant’s inability to work. &gece v. Astrue557 F.3d 1113
1115 (9 Cir. 2009) (citing Stout v. Comm'r, Soc. Sec. Admib4 F.3d 1050, 1053(Zir.

2006)). An ALJ cannot disregard lay witness testimony without commerBrgee 557
F.3d at 1115 (citing Nguyen v. Chatéf0 F.3d 1462, 1467 {Tir. 1996)), but may do s

only upon providing specific reasons that are “germane to each witness(tjutding
Nyugen 100 F.3d at 1467); Stqud54 F.3d at 1054. When an ALJ errs in failing
properly discuss competent lay testimony favorable to the claimant, a reviewing court
consider the error harmless unless it can confidently conclude that no reasonable AL
fully crediting the testimony, could have reached a different disability determination.’
454 F.3d at 1056.

Here, the ALJ considered the third-party statement and found that the statemer,
to establish disability. (Tr. at 21.) In reaching this conclusion, the ALJ determined th;

Plaintiff's own statements, the lay withess statement was “simply not consistent w|
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preponderance of the opinions and observations by medical doctors in this case.” (Tf. at 2
SeeBayliss 427 F.3d at 1218 (affirming rejection of lay witness testimony that (was
inconsistent with claimant’s daily activities and objective medical evidence); Valentjne v.

Comm’r Soc. Sec. Admin574 F.3d 685, 694 {Cir. 2009) (where lay witness testimony

was similar to the claimant’s own complaints, which the ALJ had discredited for clear ant

ay

convincing reasons, it followed that the ALJ admwe germane reasons for rejecting the
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testimony). Moreover, the ALJ found that the lack of “exacting observations as to
frequencies, types and degrees of medical signs and symptoms, or of the frequ
intensity of unusual moods or mannerismg, #tcuracy of the thirparty statements i
guestionable.” (Tr. at 21.) Accordingly, t@eurt finds that the ALJ properly consider
the third-party statement set forth in the record and appropriately disregarded the st
by providing specific reasons “germane to each witness.”

Even if there was a failure to properly discuss the third-party statement, the

date:

ency

concludes that no reasonable ALJ, even if fully crediting the statement, could have reach

a different disability determination. The limitations and symptoms contained in the
party statement are entirely similar to and consistent with, those which Plaintiff descr

his own testimony. As a result, because @agirt concludes that the ALJ’s decision

discredit Plaintiff's testimony was supported by substantial evidence, and because th

party statement was consistent with Riffis testimony, it was reasonable for an ALJ
disregard that statement as well.
D. Listing 1.04

Plaintiff contends that the ALJ failed to properly consider whether Plain
impairments met or equaled Lisgj 1.04 in her step three evaluati®@pecifically, Plaintiff
argues that his impairment — in combination whithobesity — satisfied the requirements of List

1.04.

[iff's

ng

To meet the requirements of a listing, a claimant must have a medically deternjinab

impairment that satisfies all of the criteria in the listing. 32€.F.R. 8 404.1525(d). If

a

claimant has a combination of impairments, no one of which meets a listing, the combjinatic
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may be found to be medically equivalent to a closely analogous listing if the clain
combination of impairments is at least equalamerity and duration as those required for
analogous listing. Se&0) C.F.R. § 404.1526(a), (b)(3). Listing 1.04(A) requires a disg
of the spine, such as degenerative disc disease, resulting in the compromise of a ng
or the spinal cord, with evidence of “nerve root compression characterize
neuro-anatomic distribution of pain, limitatioh motion of the spine, motor loss (atrop
with associated muscle weakness or muscle weakness) accompanied by sensory or r
and, if there is involvement of the lower back, positive straight-leg raising test (sittin
supine).”

Here, the ALJ explicitly considereddtiff's obesity undeSSR 02-1p, 2002 WL 3468628

nant’
the
rder
Brve |
d by
ny
eflex

g an

1

(evaluation of obesity) and found that, while evidence showed Plaintiff's obesity exacerbated hi

back pain, there was “no evidence to show it precwadark activities altogether.” (Tr. at 20.) Tk
ALJ also explicitly considered the listingertained in section 1.00 (including section 1.04),

concluded that Plaintiff “does not meetemjual the requirements of [listings 1.00, 3.00, and 4
nor any other listing.” (Tr. at 18.)

Indeed, both Dr. Cunningham’a@Dr. Fruchtman’s examinations indicate largely nor
findings aside from weakness and atrophy inrféifis right calf and foot, including full 5/5
strength in his arms and left lagd 4/5 strength in his right le¢Tr. at 446-48, 560.) And, notably
The Pain Center treatment notes demonstratedri@done and strength” ooth of Plaintiff's legs
and negative straight leg raise tests (Tr. at 67%99), as well as “normal” gait and station (Tr.
546, 597). These findings establish that Plainttdfrbt meet or medically equal the requiremg
of listing 1.04.

Thus, substantial evidence supports the ALJ's decision that Plaintiff did not ha
impairment that met or medically equaled Listing 1.04.

\\
\\
\\
\\
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V. CONCLUSION

Substantial evidence supports the ALJ’s decision to deny Plaintiff's claim for

disability insurance benefits and supplemental security income in this case. Conseguent

the ALJ’s decision is affirmed.

Based upon the foregoing discussion,

IT IS ORDERED that the decision of the ALdnd the Commissioner of Soci

Security be affirmed;
IT IS FURTHER ORDERED that the Clerk

of the Court shall enter judgm

accordingly. The judgment will serve as the mandate of this Court.

DATED this 18th day of February, 2015.

PMeehutte +

- Busva

Michelle H. Burns
United States Magistrate Judge
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