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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Peter Junior Alvarado, No. CV-13-02190-PHX-SPL (DKD)

Petitioner, ORDER
VS.

Charles L. Ryan, et al.,

Respondents.

Petitioner Peter Junior Alvado, who is confined irthe Arizona State Prison
Complex-Yuma in San LuisArizona, has filed a Petition fowrit of Habeas Corpus
pursuant to 28 U.S.C. § 2254 (Doc. 1). Henorable David K. Duncan, United State
Magistrate Judge, issued a Repahd Recommendation (*“R&R”) (Doc. 20)

recommending that the petition be denied. Pet@r has objected to the R&R. (Doc. 21|.

For the following reasons, the Court acceptd adopts the R&R el denies the petition.
l. Background

Following a jury trial in the Maricop&ounty Superior Court, Case No. 2004
118538, Petitioner was fad guilty of first-degree murdgburglary in the first degree
and aggravated assault. (Doc. 15-1, Exh.'@n December 14, 2007, Petitioner w4
sentenced to concurrent terms of natuifal for first degree murder, 10.5 years fg

burglary in the first degreend 7.5 years for aggravatesisault. (Doc. 15-1, Exh. D.)

' The Court assumes the parties’ faarity with underlyingfacts of conviction
which, for the reasons below, nemat be reached on habeas review.

22

S

S

=

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2013cv02190/815918/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2013cv02190/815918/22/
https://dockets.justia.com/

© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

On October 28, 2013, Petitioner filedethnstant Petition fo Writ of Habeas
Corpus raising four claims for relief. (Do&.) Respondents filed a limited answer,
which they argue that the f@@n should be dismissed bers® the petition is untimely,
and the claims are either not cognizatri¢procedurally defaulted. (Doc. 15.)

[I.  Standard of Review

The Court may accept, reject, or modify whole or in part, the findings ol
recommendations made by a magistrate judge in a habeasSmes28 U.S.C. §
636(b)(1). The Court must undertakel@ novoreview of those portions of the R&R tgq
which specific objections are madgee id.;Fed. R. Civ. P. 72(b)(3)}ynited States v.
Reyna-Tapia328 F.3d 1114, 1121 (9tir. 2003). However, a p& is not entitled as of
right tode novareview of evidence and arguments edigor the first tine in an objection
to the R&R, and whether théourt considers the new fa@sd arguments presented
discretionaryUnited States v. HowelP31 F.3d 615, 621-622 (9th Cir. 2000).

[11. Discussion

Having reviewed the objected to recommendata@&siove the Court finds that
the Magistrate Judge correctly concludleat Petitioner’s claims are time-barred.

The writ of habeas corpusffords relief to persons igustody pursuant to the
judgment of a State court in violation oktiConstitution, laws, dreaties of the United
States. 28 U.S.C. 88 2241(c)(3), 2294(&uch petitions are governed by th
Antiterrorism and Effective DeatRenalty Act of 1996 (“AEDPA"}.28 U.S.C. § 2244.
The AEDPA imposes a l-year statute ofitations in which “a person in custody
pursuant to the judgment of a State court fiée a federal petition for writ of habea
corpus. 28 U.S.C. § 2244(d)(1).

A. Commencement of Limitations Period

Here, the 1l-year limitations period beg@a run when the time for seeking dire¢

review expiredSee28 U.S.C. § 2244(d)(1)(A) (the yiear limitations period runs from

2 The AEDPA applies to federal habeasitims filed after itseffective date, April
24, 1996 See Lindh v. Murphy21 U.S. 320, 326-27 (1997).
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the date on which judgment became final thg conclusion of dect review or the
expiration of the time for seeking such ®w). Following a timely direct appeal, th;
Arizona Court of Appeals issued its daon affirming Petitboner’s convictions on
September 24, 2009. Petitioner didt file a petition for reviewTherefore, judgment
became final on October 24, @ when the time for filing petition for review by the
Arizona Supreme Court expiredseeAriz. R. Crim. P. 31.19(a) (“Within 30 days afte
the Court of Appeals issues its decision, pagty may file a petition for review with the
clerk of the Supreme Court"yVhite v. Klitzkie 281 F.3d 920, 924, tn4 (9th Cir. 2002)
(“it is the decision of the state appellate cowmther than the ministerial act of entry (
the mandate, that signals the conclusion wferg”). It follows that, absent any tolling,
the one-year limitations period woulkdve commenced on October 25, 2009.

B. Statutory Tolling of Limitations Period

Petitioner properly filed a notice of gesonviction relief on October 20, 2009,

(Doc. 15-1, Exh. J.) Petitioner’s post-conviction relief proceedings remained pendin
statutorily tolled the limitations period un#ugust 1, 2012, whethe Superior Court
summarily denied his motion rfaeconsideration of the deiof his post-conviction
relief petition. (Doc. 15-1, Exhs. O, (Bee28 U.S.C. § 2244(d)(Qpne-year limitations

period is tolled during the time that a “prolydiled application for State post-convictior

or other collateral review with respectttee pertinent judgment or claim is pending”).

The limitations period therefore began ta the following day on August 2, 2012.
Petitioner objects to the R&R on theasis that the limitations period wa

statutorily tolled pending the Aona Court of Appeal’s deali of his subsequent petitior

for review. (Doc. 21 at 4-5.) The Arizon@ourt of Appeals however, dismissed th

appeal as untimely. (Doc. 15-1, Exh. S.) Because Petitioner didhredy seek review,

no application for post-conviction relief wgending following the Superior Court’s

denial on August 1, 2012, and the limitatiggesiod began to run again the following d3
on August 2, 2012See Evans v. Chayi546 U.S. 189, 191 (260 (an application for

state post-conviction review is “pendingiuring the period betgen a lower court’s
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adverse determination and the filing dfraely appeal)Robinson v. Lewjs795 F.3d 926,
928-29 (9th Cir. 2015). Further, Petitionerssibsequent special action was not
application for state post-conviction or otluaidlateral review within the meaning of 2§
U.S.C. 8§ 2244(d)(2), and did naill the limitations periodSee Duncan v. Walke533
U.S. 167, 181 (2001Yhus, unless equitable tolling or arception applies, the one-yes
limitations period ran until it>xgired on August 2, 2013.

C. Equitable Tolling of Limitations Period

The Court finds that the Magistrate Jadalso correctly found that Petitioner i
not entitled to equitable tollghof the limitations periodSee Holland v. Florida560 U.S.
631, 649 (2010) (“a petitioner entitled to equitable tolling oplif he shows (1) that he
has been pursuing his rightilligently, and (2) that somextraordinary circumstance
stood in his way and previmd timely filing” his federkh habeas petition (internal
guotations omitted)).

First, Petitioner objects tthe R&R on the basithat he is entitled to equitably

tolling because he was pursuing his rights diltyeim state court during that time. (Dog.

12 at 1.) This argument fails. Petitioner doe$ show that circustances existed which
prevented him from timely filing a federal reds petition. He offersothing to suggest
that his failure to timely seek review in stataurt led to his ultimatéailure to timely file
a federal habeas petitioBee Randle v. Crawfar@®04 F.3d 1047,d58 (9th Cir. 2010).
Absent an affirmative misstatemt of law by a court, delays court proceedings do no
rise to the level of aextraordinary circumstanc€f. Ford v. Plilef 590 F.3d 782, 788—
89 (9th Cir. 2009)Ortiz v. Stewart149 F.3d 923, 939, 941 (9th Cir. 1998).

Second, Petitioner argues tling received ineffective sistance of counsel and i
therefore entitled to equitable tolling pursuantMartinez v. Ryan132 S. Ct. 1309
(2012). Theequitablerule in Martinez “applies only to the issue of cause to excuse
procedural default of an ineffective assistante..counsel claim that occurred in a sta

collateral proceeding” and “ha® application to the operati or tolling of the § 2244(d)

statute of limitations” forifing federal habeas petition€havez v. Sec’y, Fla. Dep’t of

[72)
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Corr., 742 F.3d 940, 943 {1h Cir. 2014) (citingArthur v. Thomas739 F.3d 611, 629-
631 (11th Cir. 2014))See Manning v. Epp688 F.3d 177, 189 (5th Cir. 201@lartinez
does not extend to the statute of limitatigpesiod under 28 &.C. 8 2244(d)(1)(B));
Madueno v. Ryar2014 WL 2094189, at *{D. Ariz. May 20, 2014) (Martinezhas no
application to the statute biitations in the AEDPA whic governs Petitioner’s filing in
federal court”).

Third, Petitioner argusethat he is entitled to equitaltiolling due to his inability to
timely obtain copies of his legal documefrtam and make appointments with the prisd
paralegal. True, in certain circumstancedaek of access to legal resources or leg
records may rise to the type of extraordinary circumstance that warrants equitable t
See Ramirez v. YateS71 F.3d 993, 1001-0@th Cir. 2009) (thepetitioner “may be
entitled to equitable tolling durinthe period he was witholiis legal materials if the
deprivation of his legal materials madeimpossible for him to file a timely § 2254
petition in federal court’)Whalem/Hunt v. Early233 F.3d 1146, 4B (9th Cir. 2000)
(finding that unavailability of a copy of ¢hAEDPA in a prisorlaw library could be
grounds for equitable tolling). However, thisist one of those instances. Petitioner dg
not allege that he was prevented from obtaifiisglegal files, or tat the deprivation of

his legal materials impeded his ability to timdille federal habeas petition. Rather, h

complaints are generalized, and the faat Petitioner filed a lengthy special petition in

state court during the limitationseriod (Doc. 15-1 Exh. Tindicates that his access t

legal materials or lack of assistancel daiot prevent him from filing a timely federa|

habeas petition.
Lastly, Petitioner argues that the lintitens period shoulde equitably tolled
because mail delivery at theigpn has been rerouted anddues not receive his mail or

time. (Doc. 21 at 6.) He fails to explaihpwever, how delayedeceipt of mail or

notification made it impossible for him to tinydile a federal habeas petition prior to the

expiration of the limitationperiod in October 201&ee Ramirez v. Yates/1 F.3d 993,
997-98 (9th Cir. 2009).
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Therefore, because the iast habeas petition was filemore than two months
after the limitations period expulehis claims are untimely.

D. Exception to the Limitations Period

Petitioner does not argue, nor does tkeord show, thathe “fundamental
miscarriage of justice exception” is amalble and compels review of his time-barre
claims. McQuiggin v. Perkins 133 S. Ct. 124, 1928 (2013)“an actual-innocence
gateway claim” may serve am exception to AEDPA’dimitations period) (adopting
Schlup v. Delp513 U.S. 298, 314-15 (1995).

V. Conclusion

Having reviewed the record as a whoistitioner's federal habeas claims a
time-barred and his objections are without im@rhe R&R will therefoe be adopted in
full. Accordingly,

IT ISORDERED:

1. That the Magistrate Judge’s Report and Recommendation (Doc. 2
accepted andadopted by the Court;

2. That the Petition for Writ of Habe&3orpus pursuant to 28 U.S.C. § 225
(Doc. 1) isdenied anddismissed with preudice;

3. That a Certificate of Appealability and leave to proceetbrma pauperis
on appeal aradenied because the dismissal of thetifen is justified by a plain
procedural bar and jurists céason would not find the predural ruling debatable; and

4. That the Clerk of Court shakrminate this action.

Dated this 29th day of July, 2016.

Honorable Steven P ﬁ
United States District Xadge
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