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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Neil M. Heggem, No. CV-13-02218-PHX-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Neil M. Heggem appeals a deahof benefits by the Acting Commissiong
of Social Security (“Commissioner”J.he Court now rules on his appeal.
l. BACKGROUND

A. Procedural History

Plaintiff filed an application for disdlty insurance benefiten August 30, 2011,
alleging disability begining September 1, 20. The claim was desdl on February 23,
2012, and again upon reconsideration ompt&weber 19, 2012. Plaintiff requested
hearing, which was conductdry an Administrative Law Judge (“ALJ”) on April 10
2013 in Phoenix, Arizona.

B. Factual Background

Plaintiff's alleged disability centers onshiattles with depression and anxiety. Tl
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earliest evidence of this cotidn on the record are notes from his emergency room \
in July of 2010, where Plaintiff reported that “life feels unmanageable” and that I
had a medical history of degmsion and anxiety. Plaintiff was taken from that emerge
room to a behavioral health center, whdre was assessed by several doctors. A
participating in an inpatient program, Pl#iinwas discharged from the behavioral cent
in the fall of 2010.

Plaintiff began treatment with a menkaalth counselor, Karen Merry, L.P.C., i
November of 2010. She comeped a Medical Assessmenf Claimant’s Ability to
Preform Work-Related Activities in Decembed1®, opining that Platiff had “severe”
limitations in his abilities to regmd to customary work presss. Ms. Merry also opined

that Plaintiff had “moderately severe” limitatis in his ability to fate to other people,

understand and carry out insttions, and perfon simple, repetitive, or varied tasks. M$

Merry further opined that there were “modefarestrictions on Plaintiff's ability to
perform daily activities, respdnappropriately tsupervision, and spond appropriately
to co-workers.

In February of 2011, Plaintiff began tteeent with Adam Koelsch, M.D. Plaintiff

continued treatment with Dr. Koelsch forveeal years, and Dr. Koelsch kept han

written notes of each visit and treatmeaian. Dr. Koelsch completed his Medica

Assessment of Claimant’s Ability to Prefondork-Related Activitis in March 2013, in
which he concluded that Plaintiff had a “se®” deterioration in pgonal habits, as well
as “moderate” restrictions on his ability telate to other people, engage in dai
activities, understand, carry out, and remenaEtructions, and respond appropriately

supervision and coworkers.

In March 2012, Plaintiff's wife called the police when heailepressed state),

pulled a knife. Plaintiff was jailed because tholice thought he was trying to hurt h

wife, although Plaintiff claims he was memplating hurting himself. Plaintiff was

subsequently hospitalized, where he waiginew medication whitPlaintiff reported

to be helpful.
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Plaintiff was examined by several noedting physicians. In February of 2012,
Charles House, Ph.D. performad in-depth assessment, concluding that while he “did
not observe any obvious signs raglingering,” Plaintiff “did not seem as limited as he
would sometimes describe himself as beinghat same month, Plaintiff was examingd
by Robert Campion, M.D., mo concluded that Plaifits ability to understand,
remember, and carry out colap instruction is “mildly limited.” Dr. Campion also
concluded that Plaiifts ability to get along with cworkers and maitain socially
appropriate behavior ia work setting is “mild to modately limited” and his ability to
adapt to a workplace chargyes “mildly limited.” Plairtiff was also examined by
Shannon Tromp, Ph.D, who observed thatréifiihad trouble withconcentration but
scored Plaintiff perfectly on a mental stamx@amination. Dr. Tromp specifically noted
that her conclusions were largelyskd on Plaintiff's subjective reports.

Plaintiff completed a function report, iwhich he reported that although he
sometimes helped with household choregpping with his wife, and caring for hig
disabled daughter, was usually “too ill b functional” anddo “overwhelmed and
stressed out” to perform assigned tasks.alde reported that head difficulty sleeping
and that he needed promptingget the motivation to eat or bathe. Plaintiff's wife al$o
completed a function report, which reporiedgely the same inforation in Plaintiff's
self-report.

. DISABILITY

A. Definition of Disability

To qualify for disability baefits under the Social Setty Act, a claimant must
show, among other things, tha is “under a disability.” 42 U.S.C. § 423(a)(1)(E). T

—4

e
Act defines “disability” as théinability to engage in angubstantial gainful activity by
reason of any medically determinable pbgsior mental impairment which can bg
expected to result in deathwhich has lasted or can be egfel to last for a continuous
period of not less than 12 month42 U.S.C. § 423(d)(1)(A). A person is:

under a disability only if his phical or mental impairment or
Impairments are of such severttyat he is not only unable to
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do his previous work but oaot, considering his age,
education, and work experienangage in any other kind of
substantial gainful work wbh exists in the national
economy.

42 U.S.C. 8§ 423(d)(2)(A).

B. Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process fq
evaluating disability claim®20 C.F.R. § 404.1520(a)(4ee also Reddick v. Chatdis7
F.3d 715, 721 (9th Cir. 1998A finding of “not disabled” aany step irthe sequential
process will end the inquiry. 20 C.F.R484.1520(a)(4). The claimant bears the burd
of proof at the first four stey) but the burden #ts to the Commissionet the final step.
Reddick 157 F.3d at 721. The five steps are as follows:

1. First, the ALJ determines whethee ttlaimant is “doing substantial gainfu
activity.” 20 C.F.R. 8 404520(a)(4)(i). If so, the claimant is not disabled.
2. If the claimant is not gainfully empleyd, the ALJ next determines whethe

the claimant has a “severe medically determinable physical or mental impairmen
C.F.R. 8 404.1520(a)(4)(ii). Tee considered severe, the impairment must “significar
limit[] [the claimant's] physical or mental @by to do basic work activities.” 20 C.F.R. §
404.1520(c). Basic work activigeare the “abilities and aptitudesdo most jobs,” such

en

11

2

as lifting, carrying, reaching, understanding, carrying out and remembering simple

instructions, responding appropriately to corkers, and dealing witbthanges in routine.
20 C.F.R. 8 404.1521(b). Further, the imp®nt must either have lasted for “

continuous period of at leastéwe months,” be expected last for such a period, or be

expected “to result in death.” 20 C.F.R484.1509 (incorporated by reference in 2
C.F.R. § 404.1520(a)(4)(ii)). BEh“step-two inquiry is a deninimis screening device tg
dispose of groundless claimsSimolen v. Chatei80 F.3d 1273, 1290 (9th Cir. 1996).
the claimant does not have a severe inmpairt, then the clainmh is not disabled.

3. Having found a severe impairmetite ALJ next determines whether th

impairment “meets or equals” one of the impairments listed in the regulations. 20 G.
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8 404.1520(a)(4)(iii). If so, the claimant isufad disabled without fiher inquiry. If not,
before proceeding to the next step, the Alill make a finding regarding the claimant’
“residual functional capacity bad on all the relevant medicaid other evidence in [the]
case record.” 20 C.F.R. 8§ 404.1520(e). Arolamt's “residual functional capacity” is th
most he can still do despite all his impairnsgmbcluding those that are not severe, a
any related symptoms. ZDF.R. § 404.1545(a)(1).
4, At step four, the ALJ determineghether, despite the impairments, th
claimant can still perform “past relevant wdrR0O C.F.R. §04.1520(a)(4)t). To make

this determination, the ALJ owpares its “residual functiohaapacity assessment . .|.

with the physical and mentdemands of [the claimant’s] past relevant work.” 20 C.F
8 404.1520(f). If the claimant can still perfotime kind of work he previously did, the
claimant is not disabled. Otherwigbe ALJ proceeds to the final step.

5. At the final step, the ALJ determeim whether the claimant “can make §
adjustment to other work’that exists in the natiohaeconomy. 20 C.F.R. §
404.1520(a)(4)(v). In making this determioa, the ALJ considers the claimant]
“residual functional capacity” and his “age, edtion, and work experience.” 20 C.F.R.
404.1520(g)(2). If the claimant mgerform other work, he is not disabled. If the claima

cannot perform other work, he will be uod disabled. As pwiously noted, the

Commissioner has the burden of proving the claimant can perform other work.

Reddick 157 F.3d at 721.

In evaluating the claimant’s disabilitynder this five-step process, the ALJ must

consider all evidence in the case meco20 C.F.R. § 404.1528)(3); 20 C.F.R. §

404.1520b. This includes miieal opinions, records, $ekported symptoms, and third;

party reporting. 20 C.F.R. 8§ 404.1520 C.F.R. § 404.1529; SSR 06-3p.

C. The ALJ’s Evaluation Under the Three-Step Process

The ALJ found in step one of the sequ&nevaluation process that Plaintiff ha
not engaged in substantial gainful activitpcg his alleged onset date of September
2010. (d.) The ALJ then found Plaintiff to havibe following medically determinablg
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impairments: major depressive disorder, gdimd anxiety disordewith panic attacks,
and history of benzodiazepine dependencefbusder step thre¢he ALJ found that
Plaintiff “does not have an impairmerr combination of impairments that ha
significantly limited (or is expected to sigwi@intly limit) the allity to perform basic
work-related activities for 12 osecutive months.” Accordingly, the ALJ concluded th
Plaintiff is not disabled and ¢inefore not entitled to benefits.

D. Standard of Review

A district court:

may set aside a denial of disability benefits only if it is not
supported by substantial evidengeif it is based on legal
error. Substantial evidence meamore than a mere scintilla
but less than a preponderance. Substantial evidence is
relevant evidence, which considey the record as a whole, a
reasonable person might accept as adequate to support a
conclusion. Where the evidence is susceptible to more than
one rational interpretation, ore# which supports the ALJ's
decision, the ALJ’s decision must be upheld.

Thomas v. Barnhart278 F.3d 947, 954 (9th Cir. 200@nternal citation and quotation

marks omitted). This is becaus[tlhe trier of fact andnot the reviewing court must

resolve conflicts in the ewvahce, and if the evidencercaupport either outcome, the

court may not substitute its judgment for that of the AlMadtney v. Sullivan981 F.2d
1016, 1019 (9th Cir. ¥2). Under this standard, the @bwill uphold the ALJ’s findings
if supported by inferences reasonably drawn from the re&atson v. Comm’r of the
Soc. Sec. Admin359 F.3d 1190,1193 (9th Cir. 2004). Howevethe Court must consider
the entire record as a wholedacannot affirm simply by isating a “specific quantum of
supporting evidence.Orn v. Astrue 495 F.3d 625, 630 (9th Cir. 2007) (intern
guotation omitted).
. PLAINTIFF'S REPORTED SYMPTOMS

The Court first turns toPlaintiffs objection to te ALJ's finding that his
statements regarding the severity of hipainment were “not entirely credible.”

A. Legal Standard

An ALJ must engage in a twatep analysis to determine
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whether a claimant’s testimomggarding subjective pain or
symptoms is credibleLingenfelter 504 F.3d at 1035-36.
Irst, as a threshold matter, “the ALJ must determine whether
the claimant has presented @tfjve medical evidence of an
underlying impairment ‘whiclcould reasonably be expected
to produce the ,oaln or other symptoms allegeld.”at 1036
(quoting Bunnell 947 F.2d at 344). The claimant is not
required to show objective medi evidence of the symptom
itself or of a causal relationship between the impairment and
the symptom.Smolen 80 F.3d 1273, 128%th Cir. 1996).
Instead, the claimant must only show that an objectively
verifiable impairment “couldreasonably be expected” to
produce the claimed symptoinngenfelter 504 F.3d at 1036
&quotl_n Smolen 80 F.3d at 1282kee alsdcSSR 96-7p at 2;
armickle 533 F.3d at 1160-61 (“remsable inference, not a
medically proven phenomengn’lf the claimant fails this
threshold test, then the ALdnay reject the claimant’s
subjective complaintsSee Smolen80 F.3d at 1281 (citin
Cotton v. Bowen799 F.2d 1403 (9tkCir. 1986) (reaffirme
in Bunnell 947 F.2d 341))

Second, if the claimant meethe first test, then “the
ALJ ‘may not discredit a clainm’s testimony of pain and
deny disability benefits solelppecause the degree of pain
alleged by the claimant is nstipported by objective medical
evidence.”Orteza v. Shalalah0 F.3d 748, 749-750 (9th Cir.
1995a§quot|ng?,unnel_l 947 F.2d at 346—-47). Rather, “unless
an ALJ makes a finding of malingering based on affirmative
evidence thereof,” the ALJ maonly find the claimant not
credible by making specificrfdings supported by the record
that provide clear and conwimg reasons to explain his
credlblllt\gl evaluation. Robbing 466 F.3d at 883 (citing
Smolen 80 F.3d at 1283-84 (“@e a claimant meets [step
one] and there is no affirma@vevidence sugsting she is
malingering, the ALJ may reject the claimant’s testimony
regat_ln%_ the severity of heymptoms only if he makes
specific findings stating clear and convincing reasons for
doing so0.”));see also, e.gLingenfelter 504 F.3d at 1036 (if
the ALJ has found nevidence of malingeng, then the ALJ
may reject the claimant'sestimony “on dy by offering

0

specific, clear and convincing reasons for doing so”).

Trembulak v. ColvinNo. CV-12-02420-PHX-JAT, 201wWL 523007, at8-9 (D. Ariz.
Feb. 10, 2014).
B. Discussion

The ALJ in this case tmd that “the claimant'smedically determinable

impairments could reasonably bepected to produce the alleged symptoms.” (Tr. at 1

Thus, the first step in the test for determgnthe credibility of a claimant’s subjective

reports is satisfied.

5).
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Regarding the second step, the ALJ fouthm@t “the claimant’s statements
concerning the intensity, persistence, dinditing effects of these symptoms are n(

entirely credible” for severaleasons. (Tr. at 16). First,&@bALJ pointed out that “the

record reflects significant gaps in treatmand in reported medication use.” (Tr. at 16).

These gaps, the ALJ reasoned, “suggest thienaht's symptoms were not as severe
he has alleged.” (Tr. at 16). Next, the ALJ ewtthat despite Plaintiff's reports thg
antidepressant medications hbaden ineffective, some d®laintiff's medications had

actually been effective in controlling his sytoms. The ALJ also founthat Plaintiff had

made “inconsistent statement[s] regardthg reason behind his reduced functioning.

(Tr. at 16). Specifically, the ALdoted that Plaintiff reportesh February 2012 that he
had quit work because of mediaatiside effects, but in Augu2012 he reported that hé

quit because of his anxiety symptomsndly, the ALJ notedthat an examining

psychologist observed that Plaihdid “not seem to be dgmited as he would sometimes

describe himself to be.” (Tr. at 16).

Plaintiff explains that one gap in hsedication was because he had checked i
a treatment facility to address his drug degency issues. Plaifftidoes not, however,
explain the second gap in meedication mentioned by the ALBlaintiff explains the gap

in his mental health counseling by stating thathad seen a counselor “only three wee

prior.” Regarding his medicatiormeing “helpful,” Plaintiff admits that Xanax and Zoloft

were “initially effective, but their efficacyas lost.” Thus, Plaintiff argues, because t

drugs were “not ultimately helpful,” it wasot inconsistent for him to report that

antidepressants were ineffective. Regardiigintiff’'s conflicting statements about hig
departure from the workforce, Plaintiff argubat he did not report that the medication
side effects were the reason he quit, but thahbee generally stated that he left becal
he “wasn’'t functioning.” Finally, Plaintiffargues that the consulting psychiatrist
opinion that Plaintiff “did nbseem as limited as he would sometimes describe himse
being” is not credible because the psychsatnhade multiple unrelated factual errors

the report.
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Plaintiff's argumentsare unavailing. First, Plaintiff des not explain every issue

that gave the ALJ reason to doubt his dviitly. Most notably, Paintiff offers no
explanation for one of the pa in his medication treatmemhat troubled the ALJ.
Additionally, Plaintiff's explanations for his aonsistent statemendse not all supported
by the record. For example, desftaintiff's claim to the comary, he did report that his
medications’ side effects wethe reasons he left his job, which, as the ALJ not
contradicts his later statement that he quit because of his symp@onspdreR. 516
(“He stated he left his job because ‘I sm& functioning.” He indicated he was havin
problems functioning becausé side effects he was wiag from his medication.”and
R. 660 (“The claimant was asked what pesb$ make it difficulto work. ‘My chronic
anxiety. My mood disorder. And my majorptession. All the physa symptoms that |
get from that. | get terrible insomnia. | gedlpitations, stomach upset, nausea/vomitir,

sweating, mental fatigue.’ . . . His last jobsnas an assistant controller, the last day W

D

1%
o

g,
as

a year ago, 8/11. He had bakere four months and the job ended ‘because | was toq . . .

| couldn’t work therewith my anxiety.”).

The remainder of Plaintiff's arguments anmt to requests for this Court to re
evaluate the record evidence and accept #fgnexplanations over the ALJ’s rationa
factual findings. This the Court cannot doeTALJ rationally conclud#that inconsistent
statements, gaps in medicat] and successful medicatiandermine Plaintiff's reports

of severe symptoms that overne his ability to work. That Rintiff offers alternative,

plausible explanations is not enough forstiCourt to set aside the ALJ’s findings.

Thomas 278 F.3d at 954 (“Where the evidencesisceptible to more than one ration
interpretation, one of which supports tA&J's decision, the ALJ’s decision must b
upheld.”)

Therefore, the Court concludes that &le) did not err by finding that Plaintiff's
statements regarding his ntal impairments were “nantirely credible.”
lll.  THE OPINION OF PLAINT IFF'S TREATING PHYSICIAN

The Court now turns to Plaintiff's objian to the ALJ’s discrediting the opinior

-9-
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of Dr. Koelsch and assigning “great” anddisificant” weight to consultative examining
physicians.

A. Legal Standard

“The ALJ is responsilel for resolving conflictsn the medical record.Carmickle
v. Comm’r, Soc. Sec. Admim33 F.3d 1155, 1164 (9th rCR008). Such conflicts may
arise between a treating physicgemedical opinion and otheridence in the claimant’s
record. A treating physician’s opinion is entitleo controllingweight when it is “well-
supported by medically acceptéhical and laboratory diagmstic techniques and is nog
inconsistent with the other substantial eviderin [the claimant]s case record.” 20
C.F.R. 8 404.1527(d)(25ee also Orn495 F.3d at 631. On the other hand, if a treating
physician’s opinion “is not well-supported” drs inconsistent wh other substantial
evidence in theecord,” then it should not bgiven controlling weightOrn, 495 F.3d at
631.

“When an examining physician relies ore ttkame clinical findings as a treating
physician, but differs only in his or herradusions, the conclusions of the examining
physician are not substantial evidend@rh, 495 F.3d at 632 (citinijlurray v. Heckley
722 F.2d 499, 501-02 (9thir. 1984)). To constitute subst#l evidencethe examining
physician must provide “indepdent clinical findings thadiffer from the findings of the
treating physician.d. (citing Miller v. Heckler 770 F.2d 845, 849 (9th Cir. 1985)).
Independent clinical findings can be eitheraghoses that differ from those offered Ry
another physician and that angpported by substantial evidence, or findings based on
objective medical tests that the treatpilgysician has not herself considereldl.” (citing
Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1988ndrews v. Shalaléb3 F.3d 1035,
1041 (9th Cir. 1995)).

If a treating physician’s opinion is ceoaticted by another physician’s opinion,
then the ALJ may reject thereating physician’s opinion if there are “specific and
legitimate reasons thateasupported by substanteidence in the recordld. (quoting

Lester 81 F.3d at 830). Importantly, “[a]n Alday reject a treating physician’s opinion

-10 -
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if it is based ‘to a large extent’ on a claimia self-reports that have been proper
discounted as incredibleTommasetti v. Astryeb33 F.3d 1035, 104(9th Cir. 2008)
(citing Morgan v. Comm’r Soc. Sec. Admirl69 F.3d 595, 6D (9th Cir. 1999)).
Furthermore, an ALJ may discredit a treafpiyysician’s opinion when it is unsupporte
by or in conflict withobjective medical findingsBatson v. Comm’r of Soc. Sec. Admir
359 F.3d 1190, 1195 (9th Cir. 2004).

The Ninth Circuit has recently cauti@héhat “checklist” styled assessments

should not be discredited merely be@ukey are not forntlg accompanied by
supporting evidencésarrison v. Colvin 759 F.3d 955, 1013-19th Cir. 2014). Rather,

y

[®X

“checklist assessments” that are consistent tsthtment notes created in the course of a

physician’s relationship with a patient are entitled to the same weight as any othel
of medical opinionld.

B. Discussion

The ALJ discredited Dr. Koelsch’'s Mdr2013 assessment for several reaso
First, the ALJ found that thassessment was in “checktlf®rmat with no supporting
evidence provided.” (Tr. at 18)he ALJ further suggestedatthe consultative and DDS
specialists were more credible becau3e Koelsch, unlikethe other examining
physicians, did not include objective findingsch as a mental stat examination. The
ALJ found Dr. Koelsch’s treatemt notes to be “unpersuasiv®cause they “describe thg
claimant’s medications as being helpful (witeight gain as thenly side effect),
described work or workke activity (programming),and documented increase
symptoms following periods of non-compliance with medication.” (Tr. at 18).

Plaintiff argues that the ALJ erred bgnoring the objective findings in Dr,
Koelsch'’s treatment notes when she disiteeldDr. Koelsch’s “checklist assessment
The Court disagrees. The ALJ clearly did mgtore Dr. Koelsch’s treatment notes; i
fact, the ALJ made several findings regaglithe notes which support her decision
assign little weight to the assessment. Mosalbly, the ALJ foundhat Dr. Koelsch did

not support his assessment with objectivalifigs. Although the Court recognizes th
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Dr. Koelsch’'s treatment notes did includ®me objective findings, such as h
observations of Plaintiff's mood, affect, and weight, the treatment notes appear
largely based on Plaintiff's sudajtive reports about his anxietdepression, and lack o
concentration. Given that énALJ properly discredited &htiff's subjective reports
regarding the severity of his symptomswis appropriate for thALJ to discredit Dr.
Koelsch's assessment, whicHied heavily on those report3ommasetti 533 F.3d at
1041. By contrast, the opons of non-treating medical examiners were based
examinations that appear tme much more in-depthnd include significantly more
objective findings. (Tr. at 513—-19, 660-66). Tie] therefore did not err by discrediting
Dr. Koelsch’s assessmeht.
IV. THE OPINION OF PLAINTIFF" S MENTAL HEALTH COUNSELOR

The Court now turns to &htiff's objection to the ALJ’'s assignment of “little
weight” to Ms. Merry’s December 2010 assessment.

A. Legal Standard

The regulations differentiate betweenropns from “acceptable medical sources
such as physicians and psyldwsts, and opinions from “other sources,” such as nui
practitioners and therapist20 C.F.R. 8 404.1513(a), )(cWhile the ALJ must give

specific, legitimate reasons supfed by substantial evident® reject an opinion from a

treating medical source, she need not dglve same deference to opinions from non-

medical sourcesMolina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Rather, opinic
from non-medical sources may fEgected as long as the Algives reasons for doing s
that are “germane to ela witness” and “subantiated by the recordld.

B. Discussion

The ALJ gave several reasons for réjeg Ms. Merry’'s assessment, several

which mirror her reasoning with regard ta.Xoelsch’s opinion. First, the ALJ state

_ ! Plaintiff also argues that the ALJ eirdy focusing on several instances

improvement when assigning little weight to Dr. Koelsch’s assessment. The Court
not reach this issue, however, since d@ndudes that the reasons stated above

sufficient to support the ALJ’s decisi¢m discredit Dr. Koelsch’s assessment.
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that while Ms. Merry’s “chedist assessment” provided “at bmore information” than
Dr. Koelsch’s, “there is no indication that formal mental status examination was
performed.” (Tr. at 18). Next, the ALJ reasahst Ms. Merry’s assessment was “not
consistent with the assesam® of the DDS doctors and rgultative examiners,” which
are more reliable because they are “acceptatdical sources” under the regulations.
(Tr. at 18).

The Court concludes that the reasgmgen by the ALJ for discrediting Ms.
Merry’s assessment are germane to thatsassent. Like with Dr. Koelsch’s treatmerit
notes, the Court recognizes that Ms. Mertyg&atment notes also contain come objective
findings. However, as the ALJ pointed out, .N4erry’s treatment notes do not contain|a

formal mental status examination. In lighttb&é in-depthexaminations performed by thg

A4

consultative sources and those source’s lighalifications, it was not inappropriate for
the ALJ to assign Ms. Merry's assessmess leveight than the consultative physicians.
The ALJ therefore did not err by assigniiiggle weight” to Ms. Merry’s assessment.
VI.  Plaintiff's Wife

A. Legal Standard

“Lay testimony as to a claimant’'s mptoms is competergvidence which the
Secretary must take into account, unlesselpressly determines to disregard sugh
testimony, in which case ‘he must give @as that are germart® each witness.”
Nguyen v. Chaterl00 F.3d 1462, 1467 (9th Cir. 1996) (quotbDgdrill v. Shalalg 12
F.3d 915, 919 (9th Cir. B3)) (internal citations omitth. Examples of legitimate
reasons for disregarding lay testimony inéudconsistency with medical sources and
close relationships with the claima@reger v. Barnhart464 F.3d 968, 972 (9th Cir
2006)

B. Discussion

The ALJ listed several reasons for disaiad the statements of Plaintiff's wife,
First, the ALJ reasoned thatdaeise Plaintiff's wife is namedically trained, her ability

to “make exacting observationabout Plaintiff's condition “s questionable.” (Tr. at 18)
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Next, the ALJ stated that Plaintiff's wife wital be biased becausé her “affection for
the claimant and a natural tendency toeagwith the symptoms and limitations the
claimant alleges.” (Tr. at 18). Finally, éhALJ explained that she discredited the
statements of Plaintiff's wife because thegre “not consistenwith the peponderance
of the opinions and observations by meda@dtors in this case.” (Tr. at 18).

Plaintiff argues that since the regulatioegjuire ALJs to consider lay testimony

the ALJ cannot discount the statements Ri&intiff's wife smply because she ig
untrained. Indeed, Plaintiff points out thaethegulations specifically state that non-
medical sources—even spouses—‘may previmhsight into the severity of the

impairment(s) and how it affects the indlual’s ability to function.” SSR 06-03P.

Plaintiff further argues that the statements of Plaintiff's wife are, in fact, consistent|with

medical evidence, such ag.KXoelsch’'s notes and assessments, as well as one of the

consultative examiners who opindahat Plaintiff appeared fedible” and that Plaintiff

has developed an “inability to cope with ewvesimple daily routine on a regular basis|.
(Tr. at 664).

As noted above, the Ninth Circuit has heidt inconsistencwith medical sources
and close relationships with the claimaate legitimate reasonto disregard lay
testimony.Greger, 464 F.3d at 972. These are prelgidbe reasons the ALJ here gave

for rejecting Plaintiff's wife’s statementWhile Plaintiff offers rational reasons why th

[1°)

ALJ could have accepted to statents of Plaintiff's wife, thse reasons do nothing more
than show that the ewtice is in conflict. In such cuenstances, this Court must uphold
that ALJ’s rational conclusionsThomas 278 F.3d at 954. Awrdingly, the Court
concludes that the ALJ did not err by tjrg the statement of Plaintiff's wife.
VIl.  Conclusion
Accordingly,
IT IS ORDERED that the decision of the Admstrative Law Judge is affirmed.
IT IS FURTHER ORDERED that the Clerk of the Got shall enter judgment

-14 -




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

accordingly. The judgment will sez\as the mandate of this Court.
Dated this 22nd day of January, 2015.

James A. 'I‘eilbﬂrg
Senior United States District Judge
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