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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Christopher Adam Pena, No. CV-13-02227-PHX-SPL

Petitioner, ORDER
VS.

Charles L. Ryan, et al.,

Respondents.

Before the Court is Petitioner Chogher Adam Pena’s Petition for Writ o
Habeas Corpus pursuant 28 U.S.C. 8§ 2254 (Doc.)land Motion for DNA Testing
(Doc. 22). The Honorable Bridget S. Badénited States Magistrate Judge, issued
Report and Recommendation (“R&R”) (Dd84), recommending that the petition an
motion be denied; Petitioner has objectedtite R&R (Doc. 35).For the following
reasons, the Court accepts and adtiigR&R, and demeis the petition.

l. Background

In 2006, Petitioner was indicted in the Mampa County Superior Court, Case N
CR 2006-145534, of five counts of aggravassdault. (Doc. 21-1, Exh. A.) Each cou
corresponded with one of five different vicBmreferred here to as: B.W. (Petitioner
downstairs neighbor), T.B. (B.W.’'s sisteM.J. (T.B.’s boyfrend), M.H. and M.B.

(T.B.’s two minor children)Petitioner was found guilty by jutyial on all counts, and on

May 14, 2007, he was sentenced to a coatimn of terms totaling fifteen years of

imprisonment. (Doc. 21-1, Exh. B.)
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On October 30, 2013, Petitioner filedPatition for Writ of Hédeas Corpus in
District Court (Doc. 1), raising ten clainfgr relief. Respondents filed an Answer (Do
21), in which they argue #b the petition should be gihissed as untimely, ang
alternatively, that Petitionerdaims are either not cognizable or are procedurally baf
from federal habeas corpus review.

I[I.  Standard of Review

The Court may accept, reject, or modifg whole or in part, the findings of
recommendations made by a magistrate judge in a habeasS=es28 U.S.C. §
636(b)(1). The Court must undertakel@ novoreview of those portions of the R&R tgq
which specific objections are madeee id.;Fed. R. Civ. P. 72(b)(3)}ynited States v.
Reyna-Tapia328 F.3d 1114, 1121 (9th Cir. 2003However, a petitioner is not entitle
as of right tode novoreview of evidenceand arguments raised for the first time in

objection to the R&R, and whether the Cooonsiders the new facts and argume

presented is discretionaridnited States v. HowelR31 F.3d 615, 621-622 (9th Cir.

2000).
[I1. Discussion

Having reviewed the objected to recommendata®siove the Court finds that
the Magistrate Judge correctly concludleat Petitioner’s claims are time-barred.

The writ of habeas corpusffords relief to persons ioustody pursuant to the
judgment of a State court in violation oktiConstitution, laws, dreaties of the United
States. 28 U.S.C. 88 2241(c)(3), 2294(&uch petitions are governed by th
Antiterrorism and Effective DeatRenalty Act of 1996 (“AEDPA"}.28 U.S.C. § 2244,
The AEDPA imposes a l-year statute ofifations in which “a person in custody
pursuant to the judgment of a State courti fite a federal petition for writ of habea
corpus. 28 U.S.C. § 2244(d)(2).

! The AEDPA applies to federal habeasitims filed after itseffective date, April
24, 1996 See Lindh v. Murphy21 U.S. 320, 326-27 (1997).
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A. Commencement of Limitations Period
Petitioner was sentenced in 2007. Follogvia timely direct appeal, on May 27
2008, the Arizona Court of Agals affirmed his convictiorsnd sentences. (Doc. 21-3

Exh. L.) Petitioner did not seek review byetArizona Supreme Court and therefore,

judgment became final on June 28, 2088228 U.S.C. § 2244(d)(1)(A) (the 1-yed

limitations period runs from the date on whicidgment became final by the conclusic

of direct review or th expiration of the time foseeking such review)zonzalez v.

Thaler, 565 U.S. |, 132 S. CB41, 656 (2012) (where a state prisoner does not S

review in the State’s highest court, thelgment becomes final on the date the time f

seeking such review expires). Absent aoling, the one-year limitations period woulg

have commenced the following day, and expired on June 29, 20009.
B. Statutory and Equitable Tolling of Limitations Period

Petitioner’s first notice of post-convion relief was not filed until August 10,

2009, after the one-year staudf limitations period hadxeired on June 29, 2009. (Dog.

21-3, Exh. M.) As a result, neither thest notice of post-conviction relief, nor
subsequent notice or petition, statutoriljled the limitations peod under 28 U.S.C. §
2244(d)(2).See Jiminez v. Ric276 F.3d 478, 482 (9th Cir. 2001) (once the AEDH
limitations period expires, a subsequentlgdipetition for post-awviction relief cannot
restart the statute of limitationdyerguson v. Palmatee8321 F.3d 820, 823 (9th Cir
2003) (state petition filed after the expiom of AEDPA’s one-gar period does not
revive a limitations period that ended befstate petition was filed). Further, becau
Petitioner’s notice of post-conviction relief svdenied as untimely (Doc. 21-3, Exh. N
it would not have tolledhe limitations periodSee Pace v. DiGuglieim&44 U.S. 408,

417 (2005) (“Because the state court rejegietitioner's PCRA petition as untimely, i
was not ‘properly filed,” antte is not entitled to statutory tolling under § 2244(d)(2)").

Petitioner also does not show thatis entitled to equitable tollin§ee Holland v.

Florida, 560 U.S. 631, 649 (2010) (“a petitionererstitled to equitable tolling only if he
shows (1) that he has beerrsuing his rights diligently, an(2) that somextraordinary
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circumstance stood in his wand prevented timely filinghis federal habeas petition

(internal quotations omitted). Petitioner's afijens challenge the unreasonableness

the state courts’ failure to consider the itseof his claims and provide him with an

evidentiary hearing. He doest show however, that the statourts’ actions, or inaction

of

prevented him from timely filing a federal heds petition. Therefore, because the instant

habeas petition was not filed until 2013, moranttiour years after the limitations perio
expired, Petitioner’s claims are time-barred.
C. I nnocence Exception to Limitations Period

Petitioner objects to the R&R on the ba#iist his credible claim of actua

[®X

innocence entitles him to have the merits of his petition considered. In doing sc

Petitioner objects to the Magistrate Judgkstual summary, and offers his own &

follows:

This is a case of self-defenge.case of two different stories.
A case of who? Is robbing whd=dr what? And where? Pena
was convicted on the testimony wfo convicted felons, MJ

and BW that Pena pulled a8@.00 pistol that was legally
registered to himselr and robt both BW & MJ for 3 bottles

of beer outside of P&’s leased apt.

Further, both MJ and BW state that after Pefia had robbed
them, Pefa then ran down two flights of stairs chasing and
firing randomly at a group owvomen and children which
caused the lacerations to bdi[’s] left finger and 5 year
child [sic] MJ clearly statedhat he (MJ)5Jumped out the
wmdon/ with... Thus convictingPefia of 5 counts of agg
assault.

Wherefore, Pefia got on thetmess stand and faced down a
135 year prison sentence toaflenge this assertion with a
claim of self-defense, namely, that it was MJ and BW who,
whereupon nc_)tlcm? Pefa’s castized 45 acp that he kept
holstered to himself on dlslg_l%a_det_errent to horseplay and
unlawful touchln? due to his lrerit disease of osteogenesis
imperfecta or OI [sic] brittlebones, attempted to pry this
attractive pistol from Pefa’possession in a strong arm
robbery attempt. This is wheRefia fired this pistol; this
action was not aggravated adsan BW or MJ but instead an
act of self-defense, becausalhg, who in Arizona is entitled

to walk up to someone’s apt. balcony and attempt to pry a
loaded pistol frona responsible gun owner’s possession?

The answer is none.
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(Doc. 35 at 13-14.)

“[A]ln actual-innocence gateway clainmay serve as an exception to AEDPA|s
limitations period. McQuiggin v. Perkins569 U.S. , 133 SCt. 1924, 1928 (2013)
(also referred to as a “fundamentakuoarriage of justice exception”) (adoptiSghlup v.
Delo, 513 U.S. 298, 314-15 (1995), holdirartual innocence is an exception {o
procedurally defaulted claims). This exceptisapplied in rare instances, and a “tenable
actual-innocence gateway” claim will not Bmund unless the petither “persuades theg
district court that, in light of the new ielence, no juror, acting asonably, would have
voted to find him guilty beyond a reasonable douMcQuiggin 133 S. Ct. at 1928
(citing Schlup 513 U.S. at 329). “To be credible, such a claim requires petitioner to
support his allegations of constitutional ervath new reliable evidence—whether it be
exculpatory scientific evide®, trustworthy eyewitness accounts, or critical physical
evidence—that was not presented at tri@chlup 513 U.S. at 324See also Lee v.
Lampert 653 F.3d 929, 945 (9th Cir. 201 NicQuiggin 133 S. Ct. at 1927 (explaining
the significance of an “[u]nexplainedldg in presenting new evidence”).

First, Petitioner objects to the R&R’sfling that testing ofhe DNA taken from
the gun fired does not present a tenablaaechnocence gateway claim. Petitioner argues
that testing the DNA would yidIM.J.’s profile, thereby “catgring Pefia’s claim of self-
defense while shattering the state chargesnatjanim. (Doc. 35 afl5.) Such evidence
would inherently show that M.J. did not acaiely testify regarding how he sustained his
injury, and prove that M.J.’mjury resulted from his attept to pry thegun away from
Petitioner. (Doc. 35 at 15.) Second, Petitioolejects and claims that testing DNA takgn
from the shell casings found at the apartmeauld also yield M.J.’s profile, showing
that M.J.’s hands were on the pistol at tme the shots were fired. (Doc. 35 at 14.)
Third, Petitioner argues that the medicaldemce concerning his brittle bone disease
supports his “version of events, namely, haviagact in self defense of his life while
under attack by two convicted felons,” anawsis that he was not physically capable pf

committing the crime as it was described duringl. (Doc. 35 at24.) In other words,
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Petitioner argues that there isvariety of evidence that exssthat should have been

presented at trial that wouldhve undercut the victims’ account, and reinforces his theory

of self-defense.

The Court agrees with the Magistrdtalge’s reasoning, and finds Petitioner dges
not present a tenable actuahocence claim that meets tSehlupthreshold. Assuming,
without deciding, that the evidence woulddermine testimony regarding the sequence

of events that occurred, it does not prove thatvictims’ testimony was false, that all g

=

any of the multiple shots were fired in sedffense, and that Petitioner is innocent. In the
best of light, as phrased Wetitioner, it would only suppothat this is a “case of two
different stories.” In order to qualiffjor the innocence gatay exception however,
Petitioner must present “evidem of innocence so strongpat a court cannot have
confidence in the outcome ofehrial,” not evidence that iserely favorable and might
have lessened the strengthtloé prosecution’s cas8chlup 513 U.S. at 316. This Court
cannot say that, in assessing the likely immddhis evidence, that no reasonable jurpr
could have votedo find him guilty. See Lee v. Lamper653 F.3d 929, 945 (9th Cir
2011);McQuiggin 133 S. Ct. at 1936.

Lastly, Petitioner objects to the R&R bgarguing the underlying merits of hi

v 2)

claims concerning the precludedidence of the victims’ crimal history, the 911 phong
call (which was played for thery), and the self-defense junystruction. (Doc. 35 at 17-
21.) He maintains that butrfahese errors, he would nbave been convicted, and his
innocence would have beesvident. While many ofPetitioner's arguments may
challenge the constitutional adequaf the procedures thatdéo his convictions and the
inherent fairness of those convictions, theggiarents do not point tevidence of actual,
factual innocence. Further, this is notwnevidence for purposes of the gateway
exception; Petitioner does not plige that the evidence and issuvere presented at trial.
See Schlu®13 U.S. at 324McQuiggin 133 S. Ct. at 1935. Enefore, Petitioner has not
shown that there is new evidmnof actual innocence that justifies review of his time-

barred claims.
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V. Conclusion

Having reviewed the record as a whaed finding none oPetitioner’s objections
have merit, the R&R will bedopted in full. For the same reas the Court finds that the
petition is time-barred and he has not présgra tenable innocence gateway claif
Petitioner's objections to the R&R regardimgs request for DNA testing and a
evidentiary hearing also faibee Stewart v. Cat&57 F.3d 929, 9420th Cir. 2014)
(evidentiary development is not required ems, even if the new evidence is full
credited, it would not entitle i to relief). Accordingly,

IT ISORDERED:

1. That Magistrate Judge Bade’'s Report and Recommendation (Doc. 3
accepted andadopted by the Court;

2. That the Motion for DNATesting (Doc. 22) islenied;

3. That the Petition for Writ of Habed&3orpus pursuant to 28 U.S.C. § 225
(Doc. 1) isdenied anddismissed with preudice;

4, That a Certificate of Appealability and leave to proceetbrma pauperis
on appeal aradenied because the dismissal of thetifen is justified by a plain
procedural bar and jurists céason would not find the predural ruling debatable; and

5. That the Clerk of Court shakr minate this action.

Dated this 30th day of July, 2015.

-

Honorable Steven P/ban
United States District Jue
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