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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Stacia C Hill, No. CV13-02315-PHX-DGC
Plaintiff, ORDER

V.

City of Phoenix, et al.,

Defendants.

The City of Phoenix has filed a mman for clarification of the Court's
February 8, 2016 order (Doc. 83), which granite part and denied in part the City’
motion for summary judgent. Doc. 90. To focus this discussion and facilitate cl
decisions, the Court will set forth its initisdaction in this order and a schedule for t
parties each to file sponses and replies.

1. The City asks the Cauto clarify whether the teractive process can breal
down before there is a final adverse employnaation. Doc. 90 at 7. In the Court’
view, it can. The interactive process can kr@awn, for example, when a party rejects
possible accommodation and fails to propose a reasonable alterriadi@d-dumphrey v.
Mem’l Hosps. Ass'n239 F.3d 1128, 1139 (9th Ci2001) (interactive process brok
down when employer rejectegmployee’s work-at-home gaest and failed to explorsg
other accommodationgarnett v. U.S. Air, In¢.228 F.3d 1105, 11167 (9th Cir. 2000)

(interactive process broke down when “U.S. Adjected all three of Barnett's propose
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reasonable accommodations and offer® practical alternatives”\acated on other
grounds, U.S. Airways, Inc. v. BarnédB5 U.S. 391 (2002). This can happen before
end of the employment relationshigsee, e.g., Waterbury v. United Parcel SeNo.

2:12-1911 WBS CKD, 2014NL 325326, at *8 (E.D. QaJan. 28, 2014) (“The
interactive process appears to have brokemndio late April orearly May 2011, when
defendant mailed plaintiff a tier informing him that it would no longer process h

request,” although plaintiff reained employed). If and when the process broke dow

a question of fact for the jurySee Barnett228 F.3d at 1116-17 (whether the employer

engaged in good faith in the interactiveogess is a question of fact). Under th
reasoning, the interactive process betweem#fiaand City could have broken down ir
May or June of 2012, before Plaifis final failure to return to work.
2. The City asks the Court to clarityhether an employer can be liable fq
failing to engage in the interactive presdf no reasonable agomodation would have
been possible. One might have thought@oeirt's prior order sufficiently clear on this
point. SeeDoc. 83 at 14 (“Employers who fail tengage in the interactive process
good faith face liability for the remediesnposed by the statute if a reasonal
accommodation would have dre possible.”™) (quotingHumphrey 239 F.3d at 1137-38).
To the extent further clarifit@n is necessary, the Court’stial reaction is that it is not
enough for Plaintiff to show #it the City failed to engage the interactive process ir
good faith. She must also show that (1) she was a qualified individual with a disg
when the City failedto engage in the interactive gmess in goodaith, and (2) a
reasonable accommodation (i.e., @llewing her to discharge the essential functions
the position) would have beengsible but for that failure See Kramer v. Tosco Coyp.
233 F. App’x 593, 596 (9th Cir. 2007) (“d disabled person cannot perform a jol
essential functions even with a reasoeaddicommodation, then the ADA’s employme
protections do not apply.”) ation and formatting omittedSpurling v. C & M Fine
Pack, Inc, 739 F.3d 1055, 1059 (7th Cir. 2014) (iltee of the interactive process is ng

an independent basis for liity under the ADA. An empyee must still show that she

is a ‘qualified individual with a disabilityand that a reasonablccommodation would
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have allowed her to perform the essential fioms of her job.”) (citations omitted).

It also seems clear that where an eyl fails to engage in the interactiv
process in good faith and thereby prdsetine employee from obtaining a reasonat
accommodation, the employer has violated tiBAA As the Court sought to explain ir
its order, Plaintiff can seek to prove that {i¢ City failed to engge in the interactive
process in good faith, and (2) such process would havded to job-saving
accommodations. If she makes this showing,nféiwould be eligible for any form of
relief that the ADA makes available ta person who prevails on a failure t
accommodate claim, includingmages for loss of her joddumphrey 239 F.3d at 1138.
Doc. 83 at 17.

3. The Court requests the partiesaattons to these thoughts. B
May 17, 2016, the parties each shall file amoeandum, not to exceedlpages, on these
iIssues. By May 24, 2016, tparties each shall file a reply memorandum, not to excee
pages, on these issues.

IT ISORDERED that the motion for clarification (Doc. 90)gsanted.

Dated this 11th day of May, 2016.

Nalb ottt

David G. Campbell
United States District Judge

! Defendants’ motion asserts that the @swsummary judgmentling incorrectl
described Plaintiff's claims in this case. D86. at 11-12. Thiss not an argument for
clarification, but for reconsideratn. Such a motion is untimehseel RCiv 7.2(g)(2).
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