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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ruby Marion Mitchell, No. CV-13-02384-PHX-JZB
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Ruby Marion Mitchell seeks revieaf the Social Security Administration
Commissioner's decision denying her appgima for supplementakecurity income
benefits under the Social Security Act. of® 1; Doc. 18.) Fothe reasons below, thg
Court will affirm the Commissioner’s decision.

I. Background

On March 16, 2009, Plaintiff filed apgpations for disability insurance andg
supplemental securitincome benefits. (AR78.) Plaintiff alleged that she becan
unable to work on July 15, 20071d{ Plaintiff's applicationsvere initially denied on
August 26, 2009, and denied upon mgideration on December 22, 2009d.X In a
decision dated May 27, 2011, AbJ found Plaintiff is noentitled to disability insurance

! Citations to “AR” are tdhe administrative record.
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or supplemental social security benefitdd. at 78-88.) Plaintiftlid not appeal the May
2011 ALJ decision, and it became final and bindird. gt 11-12.)

On July 7, 2011, Plaintiff filed an aligation for supplemesml security income
benefits, alleging an onsettdaof May 28, 2011, due tovariety of conditions, including
bipolar disorder, chronic alructive pulmonary diseas ADHD, and status posit
pacemaker placement secondary to syncope.a( 14, 207-14.) Odanuary 18, 2012,
the Social SecuribtAdministration denied Rintiff's application. [d. at 11.) On August
15, 2012, the Social Sedty Administration denied Plaintiff's request for
reconsideration. Iq.)

Pursuant to Plaintiff's reqeg a hearing was held &pril 15, 2013, before ALJ
Patricia A. Bucci. Id. at 11-30.) In a decision dateMay 31, 2013the ALJ ruled
Plaintiff is not entitled to disability benefitsecause she is “not disabled under sectjon
1614(a)(3)(A) of the Swmal Security Act.® (ld. at 30.) The Appeals Council denied

Plaintiff's request for review of the ALJdecision, making the ALJ’s decision the fina

decision of the Commissioner of thec&d Security Administration. Iq. at 1-6.)

Having exhausted the administrative mwviprocess, on November 20, 2013,
Plaintiff sought judicial revievof the ALJ’s decision byilfing a Complaint in this Court
pursuant to 42 U.S.C. § 405(g). (Doc. 1.) August 4, 2014, Plaintiff filed an Opening

Brief, seeking remand of this @& to the Social Security Adnistration for an award of

> The ALJ found thaPlaintiff suffered from the followingevere impairments: bipolaf
disorder, attention deficient hyperactlv%sorder (“ADHD"), and alcohol dependence
in remission. Id. at 80.) However, the ALJ founddtiff cagable of performln? a full
range of work with certainon-exertional limitations. I¢. at 83.) TheALJ further found
ER?t j?g% SeX|st in significant numbers irethational economy that Plaintiff can perform.
. at 87.

% In her decision, the ALJ tmd that Plaintiff rebutted &hpresumption of continuing
non-disability after the preous unfavorable ALJ decisidpecause Plaintiff “alleged 3
new physical impairment of heart probldshe evidence confirmed placement of [a
pacemaker, and “there is new and mateendence related to [Plaintiff's] Physma
Impairment.” (d. at 12.) Therefore, the ALJ madew findings based on all of the
pertinent evidence. Id.); see also Chavez v. Bowe#4 F.2d 691, 693 (9th Cir. 1988
g“The claimant, in order to overcome the pneption of contiuing non-disaility arising
rom the first administrative law Judge’s fimd)s of non-disability must prove ‘changed
circumstances’ indicating a greater disability.”).

—
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benefits. (Doc. 18.) On Augtil4, 2014, Defendant filedResponse Brief in support of

the Commissioner’s decision. (Doc. 19.) September 4, 2014, Plaintiff filed a Repl

Brief. (Doc. 24.) On February 13, 2015¢efendant filed a Notice of Supplemental

Authority, arguing that the NihtCircuit Court’s decision iffreichler v. Comm’r of SSA
775 F.3d 1090 (9th Cir. 2014), require® t@ourt to remand fofurther proceedings,
instead of for an award of benefits, shothld Court find reversible error. (Doc. 26.)
II. Legal Standards
a. Standard of Review

The Social Security Act, 4P.S.C. 8§ 405(g), provides rfgudicial review of the
Commissioner's disability benefits detenations. The Court may set aside th
Commissioner’s disability determination onfythe determinations not supported by
substantial evidence orlsed on legal erroOrn v. Astrue495 F.3d 625630 (9th Cir.
2007); Marcia v. Sullivan 900 F.2d 172, 174 (@ Cir. 1990). “Sibstantial evidence’

means more than a meseintilla, but less than a prapderance; it is such relevant

evidence as a reasonable person might acagphadequate to support a conclusior
Lingenfelter v. Astrues504 F.3d 1028,d35 (9th Cir. 2007)see alsdreddick v. Chater
157 F.3d 715, 720 (9th Cir. 1998).

In determining whether substantial evidermgpports the ALJ's decision, the

Court considers the record as a whole,ghiig both the evidence that supports and t
which detracts from the ALJ’s conclusionReddick 157 F.3d at 720tylitzki v. Shalala

999 F.2d 1411, 1413 (9th 1ICi1993). The ALJ igesponsible for resolving conflicts
ambiguity, and determing credibility. Andrews v. Shalaleb3 F.3d 1035, 1039 (9th Cir
1995); Magallanes v. Bowen881 F.2d 747, 750 (9tRir. 1989). The Court “must
uphold the ALJ’'s decisn where the evidends susceptible to mre than one rational

interpretation.” Andrews 53 F.3d at 1039. “However, aviewing court must consider

the entire record as a whole and may notrafsimply by isolating a ‘specific quantunp

of supporting evidence.Orn, 495 F.3d at 630 (quotifigobbins v. Soc. Sec. Admuh66
F.3d 880, 882 (9th €i2006)). The Court reviews ontilose issues raised by the par
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challenging the ALJ's decision.See Lewis v. ApfeP36 F.3d 503, 517 n.13 (9th Cir.

2001). Similarly, the Court reviews “onithe reasons provided by the ALJ in th
disability determination and may not affirtime ALJ on a ground wm which he did not
rely.” Garrison v. Colvin 759 F.3d 995, 1010 (9th Cir. 2014).
b. The ALJ'’s Five-Step Evaluation Process

To be eligible for Social &urity benefits, a claimambhust show an “inability to
engage in any substantighinful activity by reason ofny medically determinable
physical or mental impairmenthich can be expected tesult in death or which has
lasted or can be expected to last for a cowiirs period of not leshan 12 months.” 42
U.S.C. § 423(d)(1)(A)see also Tackett v. Apfdi80 F.3d 1094, 109®th Cir. 1999). A

person is under a disability only:

if his physical or mental impairment or impairments are of
such severity that he is notlgrunable to do his previous
work but cannot, considering shiage, education, and work
experience, engage in any athend of substantial gainful
work which exists irthe national economy.

42 U.S.C. 8§ 423(d)(2)(A).
The ALJ follows a five-step evaluation pess to determine velther an applicant

is disabled under the Social Security Act:

The five-steaa process for disability determinations begins, at
the first and second steps, bgking whether a claimant is
engaged in “substantial gaithfactivity” and considering the
severity of the claimant’'s impairment§ee 20 C.F.R. §
416.920(a)(4)()-(i)). If the mci(wry continues beyond the
second step, the third stesmsks whether the claimant's
impairment or combination ampairments meets or equals a
listing under 20 C.F.R. pt. 40dubpt. P, app. 1 and meets the
duration requiremeniSee id.8 416.920(a)(f4)(|||). If so, the
claimant is considered disa&l and benefits are awarded,
endlng_ the inquiry. See id.If the process continues beyond
the third step, thefourth and fifth steps consider the
claimant's “residual functinal capacity” in determining
whether the claimant can still grast relevant work or make
an adjustment to other worlSee id8 416.920(a)(4)(iv)-(v).

Kennedy v. Colvin738 F.3d 1172, 117@th Cir. 2013).“The burden of proof is on the
claimant at steps one through four, buftsito the Commissioner at step fiveBray v.
Comm’r of Soc. Sec. Admi®54 F.3d 1219,222 (9th Cir. 2009).
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Applying the five-step evaluation proceshe ALJ found thatPlaintiff is not
disabled and is not entitled to benefitdd. @t 14-30.) At step one, the ALJ found that
Plaintiff has not engaged in substantial §alimctivity since theapplication date. I4. at
14.) At step two, the ALJoind that Plaintiff has the fowing severe impairments:
bipolar disorder, chronic alructive pulmonary diseas ADHD, and status posit
pacemaker placement secondary to syncopkl. af 14.) At step three, the AL.
determined that Plaintiff does not have apamnment or combination of impairments that
meets or medically equals an impairment tsite Appendix 1 to Subpart P of 20 C.F.R.
Pt. 404. [d. at 16-18.)

At step four, the All found the following:

EPIaintifﬂ had the [AFC] to perform light work as defined in
0 CFR 404.1567(b) except [Riaff] should never climb
ladders, ropes, or scaffolds and can frequently climb ramps or
stairs, balance, stoop, crouchekh and crawl. [Plaintif
should avoid concerdted exposure to non-weather related
temperatures of extreme heatd extreme cold; and should
avoid concentrated exposure galmonary irritants, such as
fumes, odors, dusts, or gaseand poorly ventilated areas.
[Plaintiff] should avoid concdmted exposure to dangerous
machinery with moving, mechanical parts, except motor
vehicles, and should avoidconcentrated exposure to
unprotected heights. [Plaifftiis limited [to work] that is
simple, routine and repetitivayith only occasional simple
decision maklng required and grdccasional changes in the
work setting. [Plaintiff] is futher limited to only occasional
interaction with the public, eworkers, and supervisors, but
can still be in the vicinity of others.

(Id. at 16.) The ALJ further found that Plafhis unable to perform any of her past
relevant work. Id. at 28.) At step five, the ALJ found that jobs exist in significant
numbers in the national economyattPlaintiff could perform. I¢. at 29.) Given that
finding, the ALJ concluded that Plaintiff “hamt been under a disability, as defined |n
the Social Security Acgince . . . the date the application was filedd. &t 30.)
lll.  Analysis

Plaintiff argues that the ALJ’s decisiondsfective for four @asons: (1) the ALJ
erred in weighing medical sate evidence; (2) the ALJ impperly evaluated Plaintiff's

credibility and discounted her testimony; ¢(Be ALJ improperly evaluated third-party
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testimony by Plaintiff's sonand (4) the ALJ’s hypotheticéb the vocational expert was

incomplete. The Court adebses each argument below.
a. Weighing of Medical Source Evidence

Plaintiff argues that the ALJ erred imeighing the opinions of the following

physicians: (1) Dr. Ahmed Qasimyar, tiieg physician; (2) Dr. Houshang Seming

~—+

treating physician; and (3) Dr. Sharon Steing@&xamining physician. Below, the Cour
addresses the ALJ’s treatment of these opinions.
I. Legal Standard

The Ninth Circuit distinguishes betwedhe opinions of treating physiciang

examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Gendha an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciasee Andrews$3 F.3d at 1040-4Kkee als®0 C.F.R.

8 404.1527(c)(2)-(6). If it is not contradictbyl another doctor’s opion, the opinion of
a treating or examining physician can fkeected only for “clear and convincing’
reasons. Lester 81 F.3d at 830 (citingEmbrey v. Bowen849 F.2d 418, 422 (9th Cir

1988)). “If a treating or examimg doctor’s opinions contradicted by another doctor’

UJ

opinion, an ALJ may only reject it by providjrspecific and legitimate reasons that are
supported by substaal evidence.” Garrison 759 F.3d at 1012 (quotinRyan v.
Comm’r of Soc. Sec528 F.3d 1194, 119®th Cir. 2008)).

An ALJ can meet the “specific and lBgnate reasons” standh“by setting out a

detailed and thorough summary of the facts and conflicting clinical evidence, stating hi

interpretation thereof, and making finding&€btton v. Bowen799 F.2d 14031408 (9th
Cir. 1986). But “[tlhe ALJ must do more thaffer his conclusions. He must set forth

his own interpretations and explain why thegther than the dabors’, are correct.”

Embrey 849 F.2d at 421-22. “The opinion @hon-examining physician cannot by itsglf
constitute substantial evidence that justifitne rejection of thepinion of either an

examiningor a treating physicianLester 81 F.3d at 831 (emphasis in original).

-6 -
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ii. The ALJ did not err in rejecting the opinions of treating
physician, Dr. Qasimyar.

Plaintiff argues that the ALJ erred igiving little weight to the opinions of
Plaintiff's treating physician, Dr. QasimyariDoc. 18 at 17-19.)Dr. Qasimyar began
treating Plaintiff in January2010 for several conditionsincluding asthma, ches;
tightness, ear ache, neck pain, headaches, and bipolar disor&e®32A37.) During the
period of January 2010 thrgh February 2013, Plaintiff saDr. Qasimyar for evaluation

of several symptoms, including respiratory complaints, back pain, headaches, and f

follow-up on her pacemaker, which svanplanted in July 2011.1d. at 780-83, 787-93,
804-06, 814-17, 1433-49.)

On April 1, 2013, Dr. Qasiyar completed a Medicalssessment of Ability to Do
Work-Related Physical Activities form.Id( at 1385-86.) Dr. Qasimyar opined that: (1)
Plaintiff cannot perform work eight hoursday, five days a week on a regular and
consistent basis; (2) Plaintiff can sit fortlween three and four hours in an eight-hour
work day; (3) Plaintiff can stal/walk for less than two houns an eight-hour work day;
(4) Plaintiff can lift and carnpbetween 10 and 15 pound$) Plaintiff must alternate
between sitting, standing, or walking eve&?$-45 minutes and rest for 15 minutes or
more with each positionhange; (6) Plaintiff lmmoderate limitatiorisof pain, fatigue,
dizziness, and headaches; and (7) Plaintdfild miss two to three days from work each
month. (d.)

Dr. Qasimyar’s opinionsvere contradicted by ¢ opinions of agency, non;
examining physicians, Dr. Ernest Griffithca®r. Erika Wavak, and examining physician
Dr. Monte L. Jones. Id. at 112-14, 136-38, 756-61.) TA&J could, therefore, discount
Dr. Qasimyar’'s opinions for specific arldgitimate reasons supged by substantial
evidence.Lester 81 F.3d at 830-31.

The Court finds that the ALJ gave specifnd legitimate reasons supported by

substantial evidence for rejerg Dr. Qasimyar’s opinions. ISt, the ALJ asserted that

* The form used by Dr. Qasimyar definesdterate” as “Off tasd1-15% of an 8-hour
work day.” (d. at 1386.)

-7 -
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Dr. Qasimyar’s findings seemed “extremdyased on Plaintiff's complaints, and nc
supported by or consistent with Dr. Qagar's treatment notes and other medig
evidence in the record. (AR6.) Specifically, the ALhoted that Dr. Qasimyar’s
treatments notes generally indicate “unretabte physical findings of lungs clear
regular heart rate and rhythm, no neuralal deficits, normal gait and station
appropriate affect and demeanor, normalge of motion, strength, and tone, ar
negative for fatigue, chest pain, cough, dyspnea, back pain, and myald@3$.” Tke
ALJ further stated that treatment notes aadie Plaintiff tolerated her medications we
without side effects. Id.)

Several of Dr. Qasimyar’s treatment noteBect objective normal results or milg
symptoms. $ee, e.g.ld. at 778, 788, 791798-99, 801-02805-06, 815-16, 819, 825
1439, 1444, 1448, 1452, 145@)aintiff asserts generally that “Dr. Qasimyar’s treatme
records are voluminous, suppog the written opinion.” (Doc. 18 at 18.) However,
Plaintiff cherry-picks notedabnormalities from the treaent notes, many identified
based on Plaintiff's subjége complaints, and ignorethe overall objective findings
stated throughout the notes. Incongruligtween a doctor's medical opinion an
treatment notes is a specific and legitimeg¢ason to discount that doctor's opiniof
Tommassetti v. Astrué33 F.3d 1035, 104®th Cir. 2008). Furthe on the whole, only
the “subjective” portions of Dr. Qasimyargeatment notes support his opinior
regarding Plaintiff's limitations. See, e.g.ld. at 800-02.) The ALJ did not err ir
rejecting Dr. Qasimyar’s opions for this reasonBayliss v. Barnhart427 F.3d 1211,
1217 (9th Cir. 200p(finding that substantial evidence supports #L.J’s decision not to
rely on a physician’s opinion that is basmdthe plaintiffs compleats and information
provided by the plaintiff's family).

Likewise, the ALJ cited other medical eeitte in the record regarding Plaintiff’
physical limitations that is inconsistent witbr. Qasimyar’s assessment of Plaintiff’
limitations, including treatment notes frontda2011 and 2012 that show no significa
abnormalities. I¢. at 21-22);see Batson v. Comm’r of the $SS$89 F.3d 1190, 1195

-8-

Dt

al

d

nt

d

—

S

U




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

(9th Cir. 2004)Yan ALJ may discredit treating physas’ opinions that are unsupporte
by the record as a whole or by objective medical findings).

Second, the ALJ found that Dr. Qasimyar’s assessment is contradicted b
opinions of examining physician Dr. Jonexglastate agency, non-&xining physicians
Dr. Wavak and Dr. Griffith, whose opons the ALJ found were supported b
clinical/lab findings, and to whicthe ALJ gave greater weightld(at 26.)

On December 29, 2011, Diones examined Plaintiff. Dr. Jones observed t
Plaintiff had a range of motion for her cervicgline, thoracic spindumbar spine, left
and right shoulder, elbow, wrists amelvis within acceptable limits. Id. at 758.)
Further, he noted that Plaintiff “was ablegmsp items without human assistance. |

contractures are evident. d&lhoints show no signs of crepitus, erythema, or ac

swelling. There is no muscle atrophy.fd.J Plaintiff's gait and posture were normaj.

(Id. at 757.) Plaintiff “was abléo get up from an armlessair without difficulty.” (d.)
Further, during the exam, Plaintiff stated th#though she has syncopal episodes, th
have markedly decreased sinber pacemaker placement.Id.(at 756.) Finally,
Plaintiff's heart was “[nJormalS1, S2 with a regular ratend rhythm and no murmur
Chest-Lungs: The chest wasnayetrical with normal exasions . . . . Abdomen:
Normal. Extremities: trace swelling taldieral hands, trace edema bilateral low
extremity.” (d.)

Based on his examinatioon January 8, 2012, Ddones completed a Medica
Source Statement of Ability tbo Work-related Activities (Rysical) form, in which he
opined that Plaintiff does nditave any limitations in sittingseeing, hearing, speaking
reaching, handling, fingerg, or feeling. Id. at 759-62.) Dr. Jones further noted on tl
form that Plaintiff should never climb ladderspes, or scaffolds, and is restricted
working around heights, oaving around machinery, angorking around extremes in
temperature. Id. at 761.) Dr. Jones also opined that Plaintiff can stand and/or wall
to eight hours in an eight-hour dayld.(at 760.) The ALJ gave significant weight to D
Jones’ opinions. Id. at 25-26.)
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On January 12, 2012, stahgency physician Dr. Wak completed a Physica

Residual Functional Capacity Assessment thagen her review of the record.ld.(at

112-14.) Dr. Wavak opined that Plaintiff catand, sit and/or walk with normal breaks

for about six hours in aeight-hour workday. Id. at 112.) Dr. Wavakurther stated that

Plaintiff should never climb tders, ropes, or scaffoldsica should avoid concentrated

—h

exposure to extreme coldeat, and hazardsld(at 113.) Dr. Wavak noted that Plaintif

does not have manipulative, visual, or communicative limitatiorld. af 113.) Dr.

Wavak opined that Plaintiff can frequentlit land/or carry ten pounds, and occasiona

lift and/or carry 20 pounds. Finally, DWavak opined that Plaintiff can frequently

balance, stoop, kneel, crouch, and crawd. &t 113.)

On August 14, 2012, statagency physician Dr. Giith completed a Physical
Residual Functional Capacity Assessment basekis review of medical recordsld(at
136-38.) Dr. Griffith’s assessment echdbd limitations identified by Dr. Wavak.Id()

Dr. Griffith further noted that “there is nevidence of worsening. 3/12 hospitalizatign

for atypical chest pain. No evidence of cardchanges. This RFC is affirmedld.j
Both Dr. Wavak’s and Dr. Giiith’'s assessments cite toher medical evidence in
the record. For example, both assessments iio&edPlaintiff “reported previous fatigue
and syncopal episodes have significantly iowed since pacemaker placement.ld. at
114, 137.) Both assessments also notedPlaattiff was “admitted [on] 8/11 stating sh
had syncopal episode. Pacemakas found to be working nomtly with noarrhythmia.

Neurological workup waialso negative.”ld. at 114, 137.) They s noted that Plaintiff

was “referred to neurology but no/fu. Nelagic exam was intact. No aggressiye

workup or treatment phned per record.” Id. at 114, 137.) Finally, both assessments

cited to Dr. Jones’ findings that Pléffis gait and “motof were normal. Id.)

Plaintiff argues that the ALJ erred inlyiag on the opinions of Dr. Jones, Dr.

Wavak, and Dr. Griffith, instead of DmQasimyar’'s opinions, because those three

physicians fail to identify what records thegviewed. (Doc. 18 at 19, n.8.) Plaintiff

likewise asserts that Dr. Griffith did not eapi his conclusions; rather, he “simply writgs
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RFC affirmed.” (Doc. 18 at 4.) Hower, as stated above, Dr. Wavak's and Dr.

Griffith’'s assessments each citenb@dical evidence in the record.

Further, Dr. Jones provided a report detg his examination findings, which are
consistent with the ALJ’s fidings regarding Plaintiff's limations, regardless of wha
records Dr. Jones reviewed. Therefore, Janes’ findings, upon which Dr. Griffith anc
Dr. Wavak relied in part, are a sufficientsim upon which to reject Dr. Qasimyar’
opinions. Batson 359 F.3d at 1195 (uplding ALJ’s rejection of two treating physiciaf
opinions, in part because of their corffliwith a consultative medical evaluation
Thomas v. Barnhay278 F.3d 947, 957 (91Gir. 2002) (examining and reviewing sourg
opinions constitute substanti@vidence where consistentith independent clinical
findings or other record evidencg).

Finally, the ALJ found thabr. Qasimyar’s opinion regding Plaintiff's need to

sit and stand “at will” was not supported explained. (AR 26.) The ALJ correctly

noted that neither Dr. Qasimyar’s opinion, h@ treating notes, explains this limitation.

An ALJ may “permissibly rejet[ ] . . . check-off reports that [do] not contain ar

explanation of the bases of their conclusion€rane v. Shalala76 F.3d 251, 253 (9th

Cir. 1996);Batson 359 F.3d at 1195 (an ALJ maysdiedit treating physicians’ opinion$

that are conclusory, brief, and unsupportsdthe record as a whole, or by objectiV
medical findings).
Accordingly, the Court find¢hat the ALJ provided spi#ic and legitimate reasons

supported by substantial evidence for rejecting Dr. Qasimyar’s opinions.

> Although not entirely clear, Plaintiff appearsaigue in a footnote that the ALJ erred

denying Plaintiffs request to subpoena Dones and Dr. Griffithto testify at the

administrative hearing. (Doc. B8 19 n.8.; Doc. 24 at 9 n)6An ALJ’s decision to issue
a subpoena for the development thie record is discretionary.See20 C.F.R. §

404.950(d) (“When it isaasonably necessary for the fpllesentation of a case, a
administrative law judge . . . may . . . issue subpoenas.”). Heral thkad hundreds of
pages of medical records, evidence of rRiis d_a_llﬁ activities, and Dr. Jones’ own
physical examination findingsipon which Dr. Griffith reliedn part. Accordingly, the
ALJ’s failure to subpoena Dr. Jonasd Dr. Griffith is not legal error
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iii. The ALJ did not err in rejecting the opinions of treating
physician, Dr. Semino.

Plaintiff also argues that the ALJ erradrejecting the opinions of Dr. Seming.

Plaintiff sought treatment from Dr. Semirior her bipolar disaler and ADHD from
January 7, 2010 through May2012. (AR 1000-01.) O@ctober 21, 2011, Dr. Seming
completed a Medical Assessment of @lant's Ability to Peform Work Related
Activities (Mental) form and opined that Plaintiff had “moderately seVdimitations in
her degree of restriction of daily activities telgoration in personal habits, and ability t
understand, carry out, and remember instomstion a sustained basis in a routine wg
setting. (AR 746.) Dr. Semirfarther opined that Plaintiff had “moderate” limitations i

her ability to relate to othgpeople, degree of constrictiasf interests, and ability to

respond appropriately to supssion, perform repetitive task and perform varied task$

on a sustained basis in a routine work settintgl. gt 746-47.) Finally, Dr. Seming
opined that Plaintiff had “mild” limitations in her ability to perform simple tasKkd. 4t
746.)

Dr. Semino’s opinions are contradidt by the opinionsof state agency
psychologists Dr. Elliot Salk and Dr. Rosakareyra. Therefore, the ALJ could reje
Dr. Semino’s opinions for specific andglemate reasons supped by substantial
evidence.Lester 81 F.3d at 830-31.

The Court finds that the ALJ gave speécidnd legitimate g@asons supported by

substantial evidence for rejecting Dr. Semingpgnions. First, the ALJ asserted that Dr.

Semino’s opinions are not supported by tisatment notes or other evidence in th
record. (AR 27.) Several of Dr. Semisotreatment notes state “n/a” under tk
“objective” heading, even though Plaintiffp@rts symptoms such &seling “anxious” as
her “subjective” symptoms. Sgee, e.g.ld. at 1018-19, 1025-26, 1034, 1039-40.)

® The form Dr. Semino useddcludes the following defitions: (1) “Moderately Severe”
Is defined as “an impairment which seriouaffects ability to fungon”; (2) “Moderate”

is defined as “an impairment which affects does not preclude ability to function”; angd

(32 “Mild” is defined as a “suspected impaent of slight importance which does nd
aftect ability to function.” Id. at 747.)
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several notes, Dr. Semino also g&leintiff a GAF rating of 60. (Id.)

Plaintiff argues that Dr. Semino’s opams are supported by his treatment notes

and the notes from “niiple physicians detailing [Plaiiff’'s] physical and psychiatric
dysfunction,” citing generally to the recortitem Southwest Behavior Health Service
Inc., found at AR 998-1186. (Doc. 18 at 20.) However, Plaintiff fails to cite to
specific treatment note that supports [Bemino’s opinions regarding Plaintiff's
limitations. Further, several of the notesnfr&outhwest Behavioral Health Services ¢
not support the limitations provided byr.D6emino. For example, on June 23, 201
Shylo Swanty, MC, LAC, BHPnoted that Plaintiff appead “cheerful” during group
therapy. Id. at 1015.) Similarly, on August 011, Sara Listar-Guest, MC, LAMFT
BHP, noted that Plaintiff “is doing well anslorking at using her voe to advocate for
herself.” (d. at 10115 The ALJ cited similar treatemt notes in the recordld( at 19-

20.) Accordingly, the ALJ did not erran finding that Dr. Semino’s opinions werg

inconsistent with his treatment netand other evidence in the recordee Tommassetti
533 F.3d at 1041.

’ As the Ninth Circuit Court iGarrison explained: “A GAF score is a rough estimate ¢
an individual's psychological, social, andocopational functlomn% used to reflect th
individual's need for treatmentVargas v. Lambert159 F.3d 1161, : _
1998). According to the DSMWV, a GAF score between 41 and 50 describes ‘seri
sc,jym toms’ or ‘any serious impairment in sacioccupational, or school functioning.’ A

AF score between 51 to 60 describesoderate symptoms’ or [Jany moderat
difficulty in social, occupational, or schbfunctioning.” Althowgh GAF scores, standing
alone, do not control determinations of whethgerson’s mental impairments rise to tf
level of a disability (or intexct with physical impairment® create a disability), they
may be a useful measurement. We note, ewedhat GAF scores are typically assess
in controlled, clinical settings that madiffer from work environments in importan|
respectsSee, e.g.Titles Il & XVI: Capability to DoOther Work-Thentkcal-Vocational
Rules As A Framework for Evaluati®plely Nonexertional ImpairmentSSR 85-15,
1985 SSR LEXIS 20,983-1991 Soc. Sec. Rep. Serv33%.S.A 1985) (‘'The mentally
impaired may cease to function effectively whaaoing such demands as gettln? to wo
regularly, having their performance supervisaad remaining in the workplace for a fu
day.’).” Garrison, 759 F.3d at 1003 n.4.

8 Notably, the recordfound at AR 1068 througAR 1186, to whichPlaintiff cites, are

treatment records and counsglinotes from treatment prior the alleged onset date of

May 28, 2011. Regardless, many of thestes are inconsistent with Dr. Semino
opinions regarding Plaintiff's limitations. Fexample, on April 202011, Plaintiff had a
“neutral” mood, normal speech, good insigirtd good judgment. (AR 1068.) Furthe
Dr. Semino noted that Plaintiff had improvedd. @t 1068-69.)
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Second, the ALJ gave little weight ta.05emino’s opiniondecause he did not
conduct a psychological evatien of Plaintiff. (AR 27.) The form Dr. Seming
completed explicitly states that he did mainduct a psychological evaluation becau
such an evaluation was “not offered in” his clinidd. @t 747.) The ALJ did not err in
rejecting Semino’s opinions for this reasoBee Thomas278 F.3d at 957 (“The ALJ
need not accept the opinion ahy physician, including #&eating physician, if that
opinion is brief, conclusory, and inadetglg supported bylimical findings.”).

Third, the ALJ assertethat Dr. Semino’s assessnte“‘does not provide any
specific work limitations, but is merely aheck-box form without any supporting
documentation.”Ifl. at 27.) Plaintiff argues that the ALJ erred in rejecting Dr. Semin
opinions for this reason because although ‘tilmedical source statement itself is in
checklist format, it is accompead by Dr. Semino’s recordand the records of multiple
physicians detailing [Plaintiff'sphysical and psychiatric dysfaton.” (Doc. 18 at 20.)
As stated above, on the wlk, and as discussed byetiWLJ, Dr. Semino’s objective
observations in his treatment notes are oohsistent with his opinions regardin
Plaintiff's limitations. Gee, e.g. AR 1034.) Accordingly,the ALJ did not err in
rejecting Dr. Semino’s opinions because thogmions were not explned or supported
by evidence irthe record. See Molina v. Astryé74 F.3d 1104, 11112 (9th Cir. 2012)
(an ALJ may reject check-off reports that do oontain any explarni@n of the bases of
his or her conclusionsBayliss 427 F.3d at 1216 (discrepanbetween doctor’s opinion
and his notes and other obs#igns is a clear and convincing reason to disco
opinion).

Fourth, the ALJ cited Dr. Semino’s nabv@ the form that his opinions regardin
Plaintiff's limitations are bagkon Plaintiff's reporting. (AR27.) As stated above, Dr
Semino’s treatment notes document subjeciwaptoms by Plaintiff, but on the wholg
fail to provide objective findigs that support his opomns regarding Plaintiff's
limitations. See e.qg.d. at 1034.) The ALJ may propertgject Dr. Semino’s opinions

because they are based on Ri#is subjective complaints. SeeBayliss 427 F.3d at
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1217.

Fifth, the ALJ rejected Dr. Semino’s opini® because they were contradicted
Dr. Steingard’s, Dr. Salk’s,nal Dr. Pereyra’s opinions.Id( at 27.) Plaintiff argues that
the ALJ “is incorrect in asserting Dr. Semin@pinion is inconsistg with that of” Dr.
Steingard because Dr. Steingapined Plaintiff's medicatonditions “would result in
significant moderately severe mental limitas inconsistent with the ability to sustai

concentration for an 8-hour day.” (Doc. 18 at 21-22.)

Plaintiff overstates Dr. Steingard’s opns. In December 2011, Dr. Steingafd

completed a psychological euation of Plaintiff. (AR 749.) Based on her evaluation

Dr. Steingard opined that Plaintiff “may” have problems with more complicdted

directions and could easily bene frustrated, especially ichanging environments ol

with changes in duties, butatPlaintiff could understansimple instructions and was

cognitively capable of sini@ and repetitive tasksld( at 754-55.) Dr. Steingard also

opined that Plaintiff would “likely” have ancentration problems during an episode
elevated mood or increasedpdession, but observed thaaitiff’'s concentration during
the interview was adequatdd.(at 754.) Dr. Steingard opined that Plaintiff had mi
limitations in social interactiond.)

Further, Dr. Steingard’s observations durireg physical exam of Plaintiff suppor|
the ALJ's assessed RFC. For example, Rdeingard noted thalaintiff's speech was
unremarkable, associations were logicalean of thought was unremarkable, insig
and judgment appeared to be limited butahtand she did not need any instructio
repeated. I¢. at 752.) The ALJ found Dr. Steingis examination findings probative

and persuasive of Plaintiff's ability ttomplete at leasimple work. [d. at 26.)

of

Id

On January 5, 2012, statagency, non-examining psychologist Dr. Pereyra

completed a Mental Residual Functional Capagggessment based on her review of t

record. (AR 114-16.) She opined that Fiffirtould understand and remember simple

one- and two-step instructions, perform simgasks on a sustained basis, and follow a

simple routine without special supervisiond. Dr. Pereyra further opined that Plaintiff
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will likely have difficulties withcomplex tasks, butas no significaniimitations in her
understanding, memory, concentrationl @ersistence, or adaptationd.)

Similarly, on August 14, 2012, state aggnnon-examining psychologist Dr. Sal

A

completed a Mental Residual Functional Capasggessment based on his review of the
record. [d. at 138-40.) Dr. Salk sb opined that Plaintiff did not have significant
limitations in concentration and persiste, understanding and memory, social
interaction, or adaptation. The ALJ gave Balk’s and Dr. Pereyra’'opinions significant
weight. (d. at 27.)

Plaintiff asserts that the ALJ erred inyiag on Dr. Pereyra opinion because Dr,
Pereyra states Dr. Steingard’s opinions aresistent with the record and entitled to grefat

weight, but the vocational expert testifidDr. Steingard’s opinions would preclud

%)

sustained work. (Doc. 18 at 4.) Plaintiffisstates the vocational expert’'s testimony.
The vocational expert testifiethat the “limitations” proxded by Dr. Steingard’s opinion
were “very vague” and it was difficult to male assessment “lmgse it's not more
functionally defined.” (AR 69.)Plaintiff's counselthen included a restriction of being
off-task 15 percent of the dawhich is not a limitation idntified by Dr. Steingard.
Further, even if Plaintiff’'s assertions are trtleey do not addreske ALJ’s treatment of
Dr. Pereyra’s opinions regardingaititiff's work-related limitations.

The only other argument Plaintiff makesgarding these non-examining opinions
Is that they were prepared “long before biearing and without the benefit of post dated
records.” (Doc. 18 &.) However, Plaintiff fails toite to any additional records that
undermine the conclusions reached by Dr. Sallor. Pereyra.Further, other medical
evidence in the record gports Dr. Salk’'s and D Pereyra’s opinions. Sge, e.g.AR

756-61.) The ALJ therefore did not err fialying on those opinions instead of Dr.
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Semino’s opinions. See Thomas278 F.3d at 957 (The ipons of non-examining
physicians may serve as substantial evidence wienare consistent with independe
clinical findings or other record evidengcesocial Security Ring (SSR) 96-6p, 1996
SSR LEXIS 3 (findings made by state agermiysicians must be treated as expf
opinion evidence).

Finally, Plaintiff argues tht the ALJ erred in rejecting Dr. Semino’s opinior
because Dr. Semino’s records were part ef riason that Plaifft was designated “by
the State of Arizona DHS agparson who is seriously mentall{y (“SMI”). (Doc. 18 at
22.)

Disability determinationsy other government agenciase not binding on the
Commissioner. 20 CFR 8§ 404.1504; Social SeciRuling 06-03p2006 SSR LEXIS 5.
This rule applies even wherthe standards foobtaining disabilitybenefits through
another agency are more rigorous than stendards applied bthe Social Security
Administration. Wilson v. Heckler761 F.2d 1383, 1386 (9th Cir. 1985). Therefor
while a state finding of disability can be imtiuced into evidencen a proceeding for
Social Security disability benefits, an ALJ may attribute as much or as little weight t
finding as he or she deems apmiate. 20 C.F.R. 8 404.1504ge also Little v.
Richardson 471 F.2d 715, 716 (91Gir. 1972) (state determithan of disability was not
binding in proceedings on plication for Social Seatty disability benefits).

Here, the ALJ explained that althoudtaintiff was designated as SMI, “this

statement does not indicate any specifigitations on [Plaintiff'$ abilities to perform

° Plaintiff also appears to assert that theJAdrred in citing to the state agenc rePo
that contain the agency, non-examininigygician opinions on which the ALJ relie
because the reports also contain inaccuratersents regarding D&teingard’s findings.

1S

e,

D the

s

==

(Doc. 18 at 4.) Plaintiff fther argues that the ALJ’s citation to the reports was improper

because the reports contain statements bBbyubke Wilson” and Dr John Prieve, but

neither individual has a medical Iicense.ld.é_ First, the statement Plaintiff cites
|

regarding Dr. Steingard’s findings is not mded in the RFC assessments of any of {

state agency, non-examinlng_ physicians, aad not specifically relied on by the ALJ.
|

AR 99.) Second, the ALJ did not specificatBly on opinions frm “Julie Wilson” or
r. John Prieve in her deternaition. Indeed, one of the rep®cited to by Plaintiff notes
that Dr. Prieve’s opinion was frorine “prior file” in 2009. [d. at 108, 116, 141.)

Accordingly, Plaintitf's arguments fail.
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work-related activity.” (AR 2§. The ALJ further noted #t the determination “was
made using criteria determined by the Stat&mfona and was made prior to the allege
onset date. Although it may quide evidence of the severity of [Plaintiff’'s] menta
impairments, the ultimate determination disability is an isse[] reserved for the
Commissioner of Social Security.'ld() The ALJ found, and the Court concurs, that t
record evidence is consistemith Plaintiff's assessed RF(@gardless of Plaintiff's SMI
designation.

Based on the above, the Court finds tiat ALJ provided specific and legitimaty

reasons supported by substantial evideior rejecting Dr. Semino’s opinions.

iv. The ALJ did not err in giving part ial weight to the opinions of
examining physician, Dr. Steingard.

Plaintiff also separately argues that the ALJ erred in her treatment of

Steingard’s opinions. (Doc. 1 23-35.) As discussedale, Dr. Steingard conducted

psychological exam of Plaintiff and comp@d a Psychological/Psychiatrist Medical

Source Statement.Id( at 748-755.) The ALJ gave dptial weight” to Dr. Steingard’s
opinions regarding Plaintiff's initations because she foundhétdoctor to be vague ang
imprecise, and lacking specificork-related limitations, but tiaer suggestive of probable
limits.” (Id. at 26.) The ALJ spectally noted that Dr. &ingard “characterized the
medical source statement with opinions lely to be a problem’ and ‘may have
problem.™
probative and persuasieé Plaintiff's ability toperform simple work. 1¢l.)

Plaintiff argues that the ALJ erred inrhigeatment of Dr. Steingard’s opinion
because she found “probatiand persuasive those ofr.DSteingard’s examination
findings supporting the ALJ'sdetermination of non-digdlity while ignoring or
minimizing the limitations Dr. Steingard noté (Doc. 18 at 24.) However, the ALJ
provided a specific reason for giving Dr. Steingardj@nions partial weight: Dr.
Steingard’s opinions as to Plaintiff's woliknitations were vague. (AR at 26.) The AL
did not err in reaching thisoaclusion. Without more, it inot entirely clear how these

restrictions should figerinto the RFC.
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v

Moreover, the ALJ properly found muasive Dr. Steingard’s objective

examination findings, which as detailedoab, are supported by the other mediqal

evidence in the record and are consisteith the ALJ’s finding that Plaintiff can
complete at least simple work.Sdeld. at 748-55, 778, 78891-92, 798-99, 801-02,
805-06, 815-16, 819325, 1439, 1444, 14521456.) The ALJ spéiically cited to

Plaintiff's score on the mini mental examld.(at 26.) The ALJ further found Dr.

Steingard’s examination findings consistevith medical records that note Plaintiff i

J7

stable with medication, and consistent wRhaintiff's activities of daily living. 1d.)
Notably, the ALJ found that Plaintiff had litations in social interaction based on Dr.
Steingard’s findings, but chose to further restrict Plaintiff to “moderate limitations w
social interaction.” Ifl. at 26.) Accordingly, Platiff's claim that the ALJ
“minimize[ed]” Dr. Steingard’opinions is unsupported.

Plaintiff also argues that the ALJ'seatment of Dr. Steingard’s findings angd
opinions fails to take into account that Btdf “has been treated in the ER for panic
attacks multiple times and hasntinued to have symptontd depression even whilg
medicated,” citing to AR 946 and 1002. (D&8.at 24.) Howevegs the ALJ noted, the
March 5, 2012 ER treatment note to which i cites states thaPlaintiff “did not
have any abnormalities on EK&hd her telemetry did notstilose any dylythmias,”

and “[i]t was felt that [Plaintf] did not require any further cdiac workup at” that time.

(AR 946.) Likewise, the January 9, 2012 asseent note to which Plaintiff cites states

that Plaintiff is “stable on her medicatio@hd she reported that she “is doing bette

-

(Id. at 1002.) Further, the ALJted to and relied on other medi evidence that support$

\%4

her finding that Plaintiff is not disabled, inding records showing th&aintiff is stable
even off her medicationsSée, e.gld. at 20, 1377.)

Accordingly, the Court finds that the ALdid not err in giving Dr. Steingard’g
opinions partial weight and finding Dr. éddgard’'s examination findings generally

consistent with the RFC assessed by the ALJ.
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b. Plaintiff's Symptom Testimony
I. Legal Standard

Plaintiff also argues #i the ALJ erred in evaiting Plaintiff's symptom
testimony. (Doc. 18 at 25-30.) An ALJ egga in a two-step analysis to determif
whether a claimant’s testimony regardingbctive pain or synmipms is credible.
Garrison, 759 F.3d at 1014-15 (citiigngenfelter 504 F.3d at 1035-36). “First, the AL
must determine whether the claimant hasspnted objective medical evidence of :
underlying impairment ‘which add reasonably be expected to produce the pain or o
symptoms alleged.” Lingenfelter 504 F.3d at 1036 (quotingunnell v. Sullivan947
F.2d 341, 344 (9th Cir. 1991) (en banc)). Therohnt is not requiretb show objective
medical evidence of the pain itself or of aisal relationship between the impairment a
the symptom. Smolen v. Chater80 F.3d 1273, 1282 (9th Cir. 1996). Instead, t
claimant must only show that an objectivelrifiable impairment'could reasonably be
expected to produce his painlingenfelter 504 F.3d at 1036 (quotirfgmolen 80 F.3d
at 1282);see also Carmickle v. Comm’r, S383 F.3d 1155, 11661 (9th Cir. 2008)
(“requiring that the medical impairment ‘couteasonably be expected to produce’ p4g
or another symptom . . . requires only thhé causal relationship be a reasonal

inference, not a meditka proven phenomenon”).

Second, if a claimant shows thahe suffers from an underlying medical

impairment that could reasongilidle expected to produce her pain or other symptoms,
ALJ must “evaluate the intensity and petesigce of [the] symptoms” to determine ho
the symptoms, including pain, limthe claimant’sability to work. See20 C.F.R. §

404.1529(c)(1). In making ik evaluation, the ALJ may osider the objective medica

evidence, the claimant’'s daibctivities, the location, duration, frequency, and intens

of the claimant's pain or other symptomprecipitating and aggravating factors

medication taken, and treatments felief of pain or other symptomsSee20 C.F.R. 8
404.1529(c)Bunnell 947 F.2d at 346.

At this second step, the ALJ may aej a claimant’s testimony regarding th
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severity of his or her symptoms only ietihALJ “makes a finding of malingering based g
affirmative evidence,Lingenfelter 504 F.3d at 1036 (quotirigobbins 466 F.3d at 883),

or if the ALJ offers “clear and convincingagons” for finding the claimant not credible.

Carmickle 533 F.3d at 1160 (quotingngenfelter 504 F.3d at 1036). “The clear an
convincing standard is the most demandmagjuired in SocialSecurity Cases.”
Garrison, 793 F.3d at 1015 (quotingoore v. Soc. Sec. Admir278 F.3d 920924 (9th
Cir. 2002)).

Here, because there was no affirmatifinding of malingang, the ALJ was
required to provide clear andrvincing reasons for concluditigat Plaintiff’'s subjective
complaints were not wholly credible.

ii. The ALJ did not err in discounting Plaintiff's testimony.

With regard to Plaintiff's testimony, th&lLJ first found that Plaintiff's medically

determinable impairments cauteasonably be expecteddause the alleged symptoms

(AR 18.) The ALJ then found &htiff's statements regantl the intensity, persistence
and limiting effects of the symptoms not entirely credibld.) (

At the hearing, Plaintiff testified that sltannot work because she gets sicker,
chest pain, and is tired and moout all of the time. Id. at 47.) Activities such as
washing the dishes result in tiredseand require her to sit downld.(at 46.) She also
testified that has low energy, a poor memagd has been overwhelmed by anxief
(Id.) She further claimed that she has a pwdeer and since the surgery to implant
she has had difficulty using hiaft arm, including a lack o$trength and amability to
hold things with that arm.Id. at 47-48.)

Plaintiff claimed that she experiences fpanic attacks per week (lasting about ]
minutes at a time).Id. at 49-50.) During these attacks, she feels sick to her stomach
retreats to the bathroom.lId() She testified that shexperiences chest pains an
shortness of breath, but she does mavkif it's her heart or anxiety.ld. at 56-57.) She
claimed that during “low” periods related ber bipolar disorder, she does not shows

answer the phone, leavher house, or talk to anyon&hese “lows” happen about on
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and a half to two weeks out of the monthd. &t 51.) She claimetiat she has difficulty
grocery shopping because she becomes overwhelihdedt 52-53.) She testified thal
her manic episodes result iresplessness, incomplete projeetsd high-energy spells of
cleaning. Id. at 52.)

She also testified that slsuffers from headaches ormetwice each month and
has to sit quietly with icen the back of her neckld( at 54-55.) She estimated that sk
could stand for five minutes at a time, wéltle length of a housand lift five pounds.
(Id. at 56-57.) She furtheslaimed that she has trouble concentrating and focus
which she states is worsenindd. @t 53-54.) She claimedahshe reads and remembe
what she reads “sometimes.ld.(at 54.)

The ALJ found Plaintiff's tstimony regarding the sewgr of her symptoms not
fully credible because the testimony is inastent with: (1) Plaitiff's daily activities;
(2) Plaintiff's work history; (3 Plaintiff's treatment historyincluding “the effectiveness
of medications and treatment indicated in theord”; and (4) othemedical evidence in
the record. Ifl. at 18.) The ALJ further discowett Plaintiff's testimony because hg
allegations were vague and the ALJ founddemce in the record of possible drug
seeking behavior.Id. at 19-20.)

The Court finds that the ALJ providedveeal clear and convincing reasons that

are supported by substantial evidence for disttog Plaintiff's testimony. With regard
to Plaintiff's daily adivities, the ALJ cited tca Functional Reportid. at 259-67, 294-

e

ng,
IS

=

302), in which Plaintiff statd that she prepares her own simple meals, does light

cleaning, washes dishes, does laundry, wattdlevision and movies, feeds and cares
her pets, drives, uses pubti@ansportation, goes out inoendently, grocery shops abot

once a month, visits with her friend, occamlly attends AA metings, and pays hef

bills. (Id. at 295-99.) The ALJ further found thRlkaintiff is capable of maintaining her

home, citing to notes regarding case managets in February 2013 and August 201
which state that Plaintiff's hoenwas clean and there was plenty of food in the hot
(Id. at 18.)
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Plaintiff argues, citing tdGarrison, that the ALJ's findings are in err becaus
Plaintiff cannot grocery shop, watch television, or attend AA meetings on a regula
continuing basis, as would bequired for full-time work (Doc. 18 at 29.) I&Garrison,
the Ninth Circuit Court “warned that ALJs must be especially cautious in concluding
daily activities are inconsistent with testny about pain, because impairments th
would unquestionably precludeork and all the pressures of a workplace environm

will often be consistent with doing more thaaerely resting in bedll day.” 759 F.3d at

1016. Further, the Court noted: “[rlecognizing that ‘disability claimants should nat be

penalized for attempting to lead normal liviesthe face of their limitations,” we have

held that ‘[o]nly if [her] level of activity were incondisnt with [a claimant’s] claimed
limitations would these activities hawany bearing on [her] credibility.”ld. (quoting
Reddick 157 F.3d at 722 (citations omitted)).

The Court concludes thahe ALJ did not err in fiding Plaintiff's symptom
testimony not entirely credible based on Haily activities. As stated above, Plaintif
stated that she can preparéeaist simple mealgomplete light cleanig, wash dishes, dg
laundry, care for pets, visit with othergo out independently, drive, use publ
transportation, and grocery shop. (AR 280-63, 295-98). And, although Plaintif]
stated that she needed somsistance, the recosVidence shows th&laintiff was able
to care for herself and her homEor example, as the ALJ mal, during one home visit, g
care provider not only noted thBtaintiffs home was cleaut observed that Plaintiff
“was cleaning out her carport” when the care provider arrivedd. &t 1214).

Additionally, although Plaintiff claimedo spend her days at home watchir
television, as the ALJ noted, care providerseatedly noted that &htiff was not home
to receive phone calls or home visit$d. @t 46, 260, 295, 1219221, 12241227, 1229-
30, 1236-37, 1239%kee alsdMolina, 674 F.3d at 1113 (evavhere a claimant’s activities
suggest some difficulty functioning, they miag grounds for discrediting the claimant]
testimony to the extent thétey contradict claims of #otally debilitating impairment).

The ALJ further noted that &htiff sought out publicassistance, reached out t
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charitable agencies for assistes, and applied for fldunds for her utilities. I¢l. at 18.)
Plaintiff's ability to canplete these tasks further supgathe ALJ's determination thal
her symptom testimony is not credible. Tdfere, the ALJ did not err in discounting

Plaintiff's testimony bas®on her daily activities.

The ALJ also properly dcounted Plaintiff's sympto testimony because the

record reveals sporadic earninggopto the May 2011 onset dateld.(at 18.) The ALJ

noted that Plaintiff has not posted any @aga after May 2008, yet Plaintiff did not

allege disability until May 2011suggesting that Plaintiff'thin employment history is
not related to her medical impairments. Ri€l also noted that Rintiff has maintained
sobriety since May 2008, and a mental heatilake form indicates that Plaintiff is
“unwilling” to work, rather tharbeing unable to work. Id. at 18-19.)

Plaintiff argues that the ALs “attempts to discredjPlaintiff] by citing her poor
work history” is “in sharp contsd to the purpose of the socsacurity act. [Plaintiff] has
not worked in years becauseesis too impaired to work.”(Doc. 18 at 27.) However,
evidence of Plaintiff’'s previousvork history is a clear andonvincing reason to rejec|
Plaintiff's testimony regarding éhseverity of her symptomsThomas 278 F.3d at 959
(claimant’s “extremely poor work historyiegatively affected mecredibility regarding
her inability to work).

Additionally, the ALJ properly discounte®laintiff's testimony based on her|
failure to follow-up on recmmended treatment. (AR 19.) Plaintiff argues that the A
cannot rely on Plaintiff’s failte to pursue recommended treatment because the ALJ
not comply with SSR 82-59 arfdid not cite anyevidence to showhe conduct to be
volitional and avoidable, anddinot discuss whether a failute faithfully attend every
single appointment, stop smoginand follow up on everyuggested treatment, it [sic]
would have restored her abilitp work.” (Doc. 18 a28.) However, as the Ninth

Circuit Court explained iMolina:

We have long held that, irsgessing a claimant’s credibilit?/,
the ALJ may properly rely on fhexplained or madequatea/
explained failure to seek treatmt or to follow a prescribe

course of treatment.Tommasetti533 F.3d at 1039 (quoting
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Smolen80 F.3d at 1284Fair, 885 F.2d at 603. According to
ager_lc?/ rules, “the individual's statements may be less
credible if the level or frequegof treatment is inconsistent
with the level of complaints, or if the medical reports or
records show that éhindividual is not following the treatment
as grescrlbed and there aregund reasons for this failure.”
SSR 96-7p, 1996 SSR LEXIS 4Moreover, a claimant’s
failure to assert a good reason for not seeking treatment, “or
a finding by the ALJ that the proffered reason is not
believable, can cast doubt oretkincerity of the claimant’s
pain testimony.’Fair, 885 F.2d at 603.

674 F.3d at 1113-14. The CourtMolina further rejected the plaintiff’'s argument—th

(D

same argument Plaintiff assetiere—that the ALJ erred failing to comply with SSR
82-59 1982 SSR LEXIS 25, “which provides thatALJ may deny benefits to a claimant
who has a disability if the claimaunjustifiably fails to folbw prescribed treatment that

Is ‘clearly expected to resmrcapacity to engage in apgubstantial gainful activity],

finding that the rule was not applicable be@apkintiff's failure to seek treatment “wa

vJ

merely a factor in the AL3' credibility determination.”ld. at 1113 n.6. Indeed, “[t]he
procedures that SSR 82-59 mates . . . only apply to claiants who would otherwise be
disabled within the naning of the Act.” Roberts v. Shalala66 F.3d 179, 183 (9th Cir,
1995).

Here, the ALJ did not err in finding th&laintiff's testimony lacked credibility
due to her failure to pursue recommended treatmas discussed by the ALJ, the record
shows that Plaintiff frequentlgnissed appointments and faileo otherwise comply with
treatment recommendations. (AR 1217, 122022-23, 1231, 1268.) Plaintiff waj

U7

discharged from services at Southwest BehaVidealth Services for such conducld. (
at 1000-01.) The ALJ also cited to severaraples of records indicating that Plaintiff
was doing well and her medioais were effective, findinghose records inconsistent
with Plaintiff's testimonyregarding her symptoms.Id( at 20.) Accordingly, the ALJ
properly considered Plaintiff's failure to pursue recommendedntiegdtin discounting
Plaintiff's testimony.

The ALJ also properly discounted aititiff's testimony because Plaintiff's

allegations were vague. The ALJ identifisgecific examples, including Plaintiff's
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failure to quantify how often she has episedé mania or hypomania and her general

statement that she was “detated from surgery” without priding specific examples of]
how the surgery impacted he (AR 19, 750.) The ALJ therefore did not err in
discounting Plaintiff's tegthony on this basis.Tommasetti533 F.3d at 1040 (claiman
was less credible becausevias a “vague witness”).

The ALJ also properly found that Plaffis testimony regarding the severity o
her limitations is inconsistent with medioaidence in the record(AR 19, 20.) The
ALJ provided examples of such inconsisteagiacluding a February 17, 2013 note fro

Plaintiff's treating physician that “true panattacks apparentlyo not occur.” $ee, e.g.

Id. at 20, 1437.) Further, as the ALJ statedveral notes in the record regarding

Plaintiff's therapy indicatethat she was improving. Sée, e.g.Ild. at 20, 1018.)
Additionally, as detailed above, the ALJ citeds®veral notes in theecord that support
her conclusion that Plaifits symptoms were not as\g&re as she allegedS€e, e.gld.
at 20, 750, 1268-67.)

Finally, the ALJ discounted Plaiffts testimony because Plaintiff, on on
occasion on August 16, 2011, requested atargpain medicatiorfor a mouth ulcer,
despite being prescribed a topical analgesitich the ALJ found raised “questions g
possible drug-seeking behavior.ld(at 20, 796.) Evidence @f plaintiff's drug seeking
behavior can be a reason to find the plaintiff not crediSlkee Berger v. Astrug16 F.3d
539, 545-46 (7th Cir. 2008) ffaming an ALJ’s determinatin that the claimant was no
credible because of $idrug-seeking behavior).Here, the Court finds that the on

example in the record citedy the ALJ is itself an indficient reason to discredit

Plaintiff's testimony. Howewe as detailed above, the Alptovided several clear and

convincing reasons suppadteby substantial evidencéor discrediting Plaintiff's
testimony. Therefore, the ALJ’s determioatis supported by substantial evidence a

free of harmful error.See Molina674 F.3d 1104 (“several of ooases have held that a

ALJ’'s error was harmless where the ALJyided one or more invalid reasons for

disbelieving a claimant’s testimony, but alsmvided valid reasons that were support
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by the record”).
c. The ALJ did not err in rejecting lay witness statements.

Plaintiff also asserts that the ALJ erred in rejecting statements by Plaintiff's
regarding Plaintiff's limitations. As stated 20 C.F.R. 88 404.13(d) and 46.913(d),
an ALJ may, “[ijn addition teevidence from the acceptable medical sources[,] . . .
use evidence from other sources to showstnaeerity of [Plaintiff's] impairment(s) and
how it affects [her] ability tavork.” 20 C.F.R. 88 404813(d), 416.913(d).Such other
sources include spouses, paseahd other care givers, ligys, other relatives, friends
neighbors, and clergy. 20 C.F.R. 88 4043(®)(4), 416.913(d)(4). Thus, lay witneg
testimony by family membershw have the opportunity to sérve a claimant on a daily
basis “constitutes qualified evidenctdiat the ALJ must considerSprague vBowen
812 F.2d 1226, 1231-32 (9th Cir. 198%ge Dodrill v. Shalalal2 F.3d 915, 919 (9th

Cir. 1993) (“[a]n eyewness can often tell whether someone is suffering or me
malingering . . . . [T]his is particularly trug# withesses who view the claimant on a dai
basis . . . .”). To reject lay testimony, &bJ must give reasons “germane to ea

witness” for doing soDodrill, 12 F.3d at 919.

Here, Plaintiff's son submitted a Fummnal Report regarding Plaintiff's
limitations, making similar statements toose made by Plaifiti (AR 251-58.) The
ALJ gave this testimony minimal weight daise it is inconsistent with the medic
evidence in the record, winahe ALJ discussed atrgth in her decision. Iq. at 28.)
Further, the ALJ noted that Plaintiff's sdike Plaintiff, identified activities Plaintiff can
complete, which are inconsistent witlirding that Plaintiff is disabled.ld.) The Court
finds that the ALJ did not err in giving mmal weight to the statements by Plaintiff’
son. Bayliss 427 F.3d at 1218 (affirming rejech of lay witness testimony that wa
inconsistent with claimant’s daily &ties and objectivenedical evidence)lalentine v.
Comm’r Soc. Sec. Admjn574 F.3d 685, 694 (9th Cir. 2009) (where lay witng
testimony was similar to thelaimant's own complaints, which the ALJ had discredit

for clear and convincing reasmnit followed that the ALJ ab gave germane reasons fq
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rejecting the lay testimony).
d. The ALJ’s hypothetical was sufficient.
Finally, Plaintiff argues that the ALJ eddecause the hypotial she posed to

the vocational expert was incomplete. (Docai82.) If a claimant cannot perform hi

[72)

or her past relevant work, at step fivetioé disability evaluatioprocess, the ALJ must
show there are a significant number of jobshie national economy the claimant is abjle
to perform. See Tackett1l80 F.3d at 1098-99. The ALJ can do this through the
testimony of a vocational expert or beference to the Commissioner's Medical-
Vocational GuidelinesSee idat 1100-010Osenbrock v. ApfeR40 F.3d 11571162 (9th
Cir. 2000). An ALJ's findings will be upheld the weight of the medical evidenct
supports the hypothetical posed by the AISke Martinez v. HeckleB07 F.2d 771, 774
(9th Cir. 1987)Gallant v. Heckler 753 F.2d 1450, 1456 (9@ir. 1984). The vocational
expert’s testimony therefore must be reliabléght of the medical evidence to qualify as
substantial evidenceSee Embrey849 F.2d at 422. Further, tiA¢.J’'s description of the

U

claimant’s disability “must be accurate, dietd, and supported by the medical recorq.
Id. (citations omitted). The ALJ, howevemay omit from that description thost
limitations he or she finds do not exisee Rollins v. Massanafi61 F.3d 853, 857 (9th
Cir. 2001).

1%

Here, Plaintiff argues that the ALJred because she “omitted the limitations
assessed by Dr. Qasimyar, Dr. Semino, and3feingard” in her ypothetical questions
to the vocational expert. (Dot8 at 32.) At the hearing,¢hALJ posed a Ipothetical to
the vocational expert of amdividual who can do undled, light work with the
following limitations: may frequently balaac stoop, crouch, kneel, crawl, and climb
ramps and stairs; may never climb ladders, sppe scaffolds; must avoid concentrated
exposure to non-weather related extreme eold heat, pulmonaryritants, unprotected
heights, and dangerous machinery with moviveghanical parts (except motor vehicles);
may perform simple, routineand repetitive work withoccasional simple decision:

making and occasional changes in work settamgd may work in theicinity of others
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and have occasional interactiamth co-workers, supervisorgnd the public. (AR 64-
65.) These limitations wereaeadtified by medical opinions the record to which the
ALJ gave weight. If. at 54-65, 136-40.) The ALJ was not required to inclu
limitations she found daot exist. Therefore, the ALJ’'s pgthetical was not deficient.
See Rollins261 F.3d at 857.

Accordingly,

IT IS ORDERED that the Commissionertdecision is affirmed.

IT IS FURTHER ORDERED that Clerk of the Coarshall enter judgment
accordingly and terminate this action.

Dated this 16th daof March, 2015.

onorable JO

United States Ngiétrate Jude
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