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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Steve Arthur Martinez, No. CV-13-02423-PHX-DLR
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regpondents.

Pending before the Court Retitioner’s petition for wribf habeas corpus, (Doc
1), United States Magistratdudge Eileen S. Willegt Report and Recommendation
(“R&R?”), (Doc.13), and Petitioner’s Objectionttee Report and Recommendation, (Doc.
14). The Magistrate Judge recommended ttatCourt deny the petition and that it Qe
dismissed with prejudice because it is barpg the Anti-Terrorism and Effective Death

Penalty Act's (“AEDPA”) statute of limitadins. Additionally, the Magistrate Judg

D

found that Grounds @n Two, Three and Five, as lWas a portion of Ground Six arg
barred under the Procedural Default Doctriri@nally, the Magistrate Judge found that
the remaining grounds, Ground Four angoation of Ground Sixshould be denied on
the merits. Petitioner objectéal all of the Magistrate Judge’s findings. (Doc. 14.)
|. Factual Background

The R&R summarized the factual backgrou¢idoc. 13 at 2—4), and the Petitioner
did not object to this history, (Doc. 14The Court adopts the R&R’s history.
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Specifically, in 2008 Petitioner was convicteidthe following cimes: (i) burglary
in the second degree (a clase®ny); (i) kidnapping (a clas2 felony); (iii) aggravated
assault (a class 4 felony); and (iv) sexual assault (a class 2 felony). (Doc. 10-8 at §
The trial court imposed sentences resultin@@b years, which Petitioner is serving i
the Arizona State Prison Complex in Florenégizona. (Doc. 13at 2.) The R&R

recounted a summary of the faatsderlying Petitioner’s convictions:

In the early morning hosron June 18, 2006, an 88

ﬁear_ old woman named Sallylleal and asked her daughter,

atricia, to come over to her lsmi (Doc. 10-3 at 49). Sally
was “very upset” and was “having trouble talking.’ld.).
When Patricia arrived at Sallylsouse, she noticed that the
glass on the kitchen door h&een broken and saw a rock
Inside the door that had beaesed to smash the glasdd. @t
53-54, 57). Sall?/ was still very upset, was shaking, and was
holding her left elbow. I¢l. at 57). Patricia saw blood on the
collar area of Sally’'s pajamas.ld( at 60). Patricia then
searched the house for amtruder, while Sally followed
behind. (d. at 59-60).

~ When Patricia completeddlsearch, she contacted the

olice. (d. at 65—66‘). While on the phone, Patricia saw

lood on the back of Sally’sajamas that she did not see
before as Sally had been followg her throughout the house.
(Id. at 66). Seeing the blood, tHaia exclaimed to the police
dispatcher “[O]h, my God, theis blood all over the back of
her pajamas.” Id. at 69—70). Sally theturned to Patricia
and yelled “I've been raped.”d; at 70).

Paramedics arrived and treated Sally, who sustained a
fracture of the olecranon (thaeone at the tip of the elbow
where the joint comes together)ld.(at 41-42). Sally was
also examined by registeredrse Shawn Bonner. (Doc. 10-4
at 25, 31-33). NursBonner noted numerous contusions and
abrasions on Sally’s chin, leftrar left and right wrists, legs,
and one of her breasts.!d.?at 34-46). Inaddition, Nurse
Bonner performed a genital aadal exam and found multiple
injuries. (d. at 46—64).

~ Nurse Bonner's examination included swabbing
multiple areas of Sally’®ody for DNA. (d. at 45, 66-67,
75, 81-83, 100). A forensic soiest at the City of Phoenix
Police Department determinetiat the DNA profile from
Sally’s right breast was a hundred percent match with
Petitioner's known DNA. (Doc. 10-5 at 99, 149). The
scientist also determined ahthe DNA profile taken from
Sally’s left fingernail could nohave come from anyone other
than Petitioner. ?Doc. 10-5 dt54). Moreover, Petitioner
could not be excluded from the DNA mixture taken from
Sally’s left thigh. (Doc. 10-5 at 155-56).
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(Doc. 13 at 2-3)
The R&R recounted the procedural history:

Following his 2008 conviction and sentence, Petitioner
a88ealed_to the Arizona Court Appeals. In its October 1,
2009 decision, the Arizona Cdof gpeals affirmed. (Doc.
10-8 at 214-28). On March 18010, the Arizona Supreme
Court denied review of Petitioneragppeal. (Doc. 10-9 at 3).

_ On August 10, 2010, BBoner’'s appellate counsel
filed an untimely notice of postonviction relief (“PCR”).
§_D_oc. 10-9 at 5-8). Counselaimed that the untimely PCR
iling was due to “ineffective assistance of appellate counsel.”
#_Id. at 6-7). The Superior @d allowed the untimely PCR
iling to proceed, but stated that the “allowance does not
constitute any expression QfIDE!Dn that defendant has met
the requirements to file an umely petition, or on the merits

of any such claim, or that amjaims raised in the petition are
not procedurally precluded.”ld. at 11-12). The court also
appointed the Office of théegal Advocate to represent
Petitioner in his PCR matterld( at 12).

_ After PCR review, Petitioner's PCR counsel did not
find any claims for relief toaise in PCR proceedingsld(at
16-17). On February 11, 201the Superior Court granted
Petitioner 45 days imvhich to file a po per PCR petition.

Id. at 20). After multiple dedicie extensions, on July 5,
011, Petitioner filed a PCR petitidhat raised five claims.
(Id. at 25-95). On Novembdr, 2011, the Superior Court
denied his petition, finding thatdio of the five issues are “all
matters that could have beensesl on direct appeal under
Rule 31, Arizona Rules of Criminal Procedure, and/or a post-
trial motion under Rule 24Arizona Rules of Criminal
Procedure” and are therefore precluded from postconviction
relief under Rule 32, Arizona Rdeof Criminal Procedure.
(Id. at 109). As to the final issue, which alleged the
Ineffective assistance of wgosel, the Court found that
Eggtl%)er failed to demonstrate a colorable claintd. &t

~ After the denial for PCR relief, Petitioner filed a
petition for review with the Arizona Court of Appealdd.(at
122-30). On June 24, 2013getlrizona Court of Alopeals
denied relief, explaining th&etitioner failed to comply with
Rule 32.9 of the Arizona Rules Criminal Procedure, which
requires a petitioner to present issues and material facts
supporting a claim in a petition for reviewld.(at 144—45).
The Court also foundhat the trial court did not abuse its
discretion in denying post-conviction relief. 1dj. On
November 13, 2013, the Arizona Supreme Court denied
Petitioner’s petition for review.Id. at 170).

(Doc. 13 at 3-4.)
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. R&R

On January 22, 2015, the Magistratelge issued an R&R recommending that t
Court deny the Petition on a number of grounds.

A. The Petition is Time-Barred by the AEDPA.

The R&R explained that the AEDPA proegla one year statute of limitations fq

state prisoners to file a petition for writ of habecorpus in federal court, (Doc. 13 at 1(

that AEDPA’s one-year statute of limitationsgbes to run when the time to file a U.S.

Supreme Court petition for writ of certioramegarding a conviction has expiredql. (

(citing Bowen v. Roe, 188 F.3d 1157, 1158-59 (9th Ci©99)), and that time expires 9
days after entry of an order by the state tofitast resort denying discretionary reviey
(id. (citing Supreme Court Rulé3)). The R&R found that, because the Arizol
Supreme Court denied review of Petitionesjgpeal on March 26, 2010, the one-ye
statute of limitations began to run on June2010, and expired on June 14, 2011. (Dq
13 at 10.) Although the R&R found that Petitiohad not argued that tolling applies, th
Magistrate Judge reviewed the facts antbieined that, under ése facts, tolling does
not apply. As to equitabltolling, the R&R found thaPetitioner failed to meet his
burden of showing that extraordinary circumstances made it impossible for him to
timely federal petition. Because the Petitiorsiled on Novembe?6, 2013, more than
two years after the statute of limitationgperd, the R&R found that the Petition is timg

barred.

B. Grounds One, Two, Three, Five and a Portion of Ground Six are
Barred under the Procalural Default Doctrine.

In the R&R, the Magistrate Judgecaenmended a finding that Grounds One a

Two are barred by the Procedural DefaultcDime because they were presented

Petitioner's July 5, 2011, PCR Petitiond.(at 12—13), which the Superior Court found

were precluded from PCR relief because theyuld have been raisemh direct appeal . .
. or a post-trial motion . . .”jid. at 12-13). The Arizona Cduof Appeals affirmed the
trial court and also denied relief on the grosititat Petitioner failed toomply with Rule

32.9 of the Arizona Rules of Crimal Procedure 32.2(a)(3)Id( at 13.) The Magistrate
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Judge found that thetate court findings constitute “adequate and independent” 9
grounds for denying review.(ld. at 14 (citingSewart v. Smith, 536 U.S.856, 860
(2002)).)

In the R&R, the Magistrate Judge remmended a finding that Ground Three
barred by the Procedural DafaDoctrine because it wasesented in Petitioner’s July
5, 2011, PCR Petition,;d. at 12-13), which the Superior Court denied, finding tf
Petitioner had failed to meetshburden of proobn the ineffective ssistance of counse
claim, and that the sufficiency of the sgawarrant claim was precluded from PCR reli
because it could va been raised onréict appeal or in post-trial motion. Id. at 14.)

The Arizona Court of Appeals affirmed the treaurt’'s denial of relief. The Magistrate

Judge further found that, because Petitionerfaged to challenge in Arizona state couf

the portion of his claim irGround Three that his appellateunsel was ineffective for
failing to move for an eviehtiary hearing, it is precurally defaulted. I1¢. at 14 (citing
Beaty v. Sewart, 303 F.3d 975, 987 (9th Cir. 2002)).)

In the R&R, the Magistrate Judge remmended a finding that Ground Five i
barred by the Procedural Default Doctrine becdugspresented it in fidirect appeal as &
guestion of state law, not federal law. eTMagistrate Judge noted that in his 20(
Appellant's Opening Brief, Petitioner discuds@rizona law and made no reference
state law and found that Petitioner’s failureatert the Arizona state court to the feder|
nature of the claim amounts to aldee to exhaust state remedietd. (at 15 (citing
Duncan v. Henry, 513 U.S. 364, 366 (1995))). The Histrate Judge further indicate
that because Petitioner woude precluded from PCR relieh Ground Five under Rulg
32 of the Arizona Rules of Criminal ProceduBrpund Five is technically exhausted ar
deemed procedurally defaultedd.(at 15-16 (citingBeaty, 303 F.3d at 987)).

In the R&R, the Magistrate Judge reamended a finding that the equal protectiq
portion of Ground Six is bardeby the Procedural Defauloctrine because Petitioner dit
not alert the state court to the alleged fatelaim of equal protection in his direc

appeal.
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C. Petitioner’s Procedural Default is Not Excused.

In the R&R, the Magistrate Judge recommended a finding that Petition
procedural defaults not be excused because Petitioner did not show cause and pi
or, alternatively, a fundamemtaiscarriage of justice.ld. at 16 (quotindeaty, 303 F.3d
at 987).) The Magistrate Judge noted ia B&R that Petitioner did not offer any reasd
to excuse the procedural defaults. TheRR&rther points out that Petitioner does n
have a federal constitutional right to effective assistance of counsel during state
conviction proceedingsjd. at 17 (citingPennsylvania v. Finley, 481 U.S. 551 (1987);
Bonin v. Vasquez, 999 F.2d 425, 430 (9th Cir. 1998 and that the narrow exception s¢
forth in Martinez v. Ryan, 132 S.Ct. 1039 (2012) does regqiply in this case becaus
Petitioner cannot meet the “substantigim requirement of the four-pdvtartinez test,

(id. at 17).
D. Ground Four and a Portion of Ground Six Should beDenied on the
Merits.

In the R&R, the Magistrate Judge remmended a finding that Petitioner’'s Groun
Four be denied on the meriiecause the Arizona Court Appeals application of the
relevant United States Supreme Court sagas not objectively unreasonabléd. &t 18—
19). Specifically, the R&R found #h Arizona court’'s application o€rawford v.
Washington, 541 U.S. 36 (2004) anDavis v. Washington, 547 U.S. 813 (2006), was
objectively reasonable in its g that the victim’'s stateemt “I've been raped” was
spontaneous and nontestimonial, and itsniadion, therefore, did not violate th
Petitioner’s confrontation rights.ld; at 18-19). The R&R furtdound thateven if the
admission of the statement was an unreasorsgagkcation of clearly established Feder
law, the evidence at triabas so overwhelming that @ssion of the statement wa
harmless. I@. at 20.)

The R&R, after summarizing the idence at trial, and relying odackson v.
Virginia, 443 U.S. 307 (1979), reconended that Ground Six lakenied on the merits
because it could not be concluded that “no rational trierabfcauld have found proof of
guilt beyond a reasonable doubtld.(at 21-22.) The R&R found that the Arizona Col

-6 -

1er's

ejuc

n

d

112

UJ




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

of Appeal’s rejection of Pettiner’s claim that he was subjected to a violation of the
and 14th Amendments’ constitutiongdrotections ofdue process anedqual protection
because the evidence svan fact insufficient to sustaiguilty verdicts for aggravated
assault was neither contrary tor@m unreasonable applicationJatkson. (Id. at 22).
lll. Petitioner’'s Objections

A. The Time Bar of the AEDPA/Procedural Default Doctrine.

In his objections Petitioner blends the AEDPA statutinufations argument with
the procedural default argument, seekingefdliom both on the ineffective assistance

counsel allegations. (Doc. 14 at 2-7.) Theu€will address the issues separate

Because the Petition was untimely fildthe first question to address is the

guestion of tolling. The AEDPA’s one-year sti@ of limitations is statutorily tolled for
the “time during which a properly filedpplication for State post-conviction relief g
other collateral review with respect to thetpent judgment or claim is pending . . . .
28 U.S.C. § 2244(d)(2). Petmner argues that the August 2010, untimely filing of his
PCR tolled the AEDPA time bar until June 1813, when the Court of Appeals affirme
the trial court’s ruling that PetitionerBCR was procedurally barredd.(at 5-7.)

Petitioner has the burden of showingittiihe AEDPA’s statute of limitationg
period was sufficiently tolled.Zepeda v. Walker, 581 F.3d 1013, 1I® (9th Cir. 2009).
For statutory tolling to occur, BCR must be “properly filed28 U.S.C. § 2244(d)(2).
Because Petitioner's notice of PCR was ustimthe R&R correctly found that his
petition had no statutory tollingfect on the AEDPA’s statute of limitations. (Doc. 13
11.)

Petitioner states that his PCR coun#i&pugh no fault of Petitioner, missed th
PCR filing deadline. (Doc. 14 at 3.) Atthgh Petitioner does not label it as such, t
Court will treat Petitioner’s statement as aguement for equitable iing. An equitable
tolling argument places upon Petitioner therden to show that extraordinar
circumstances beyond the Petitioner’s controtlens impossible for him to file a timely

federal petition.
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There was no secret that the notice GRHiled by Petitioner’'s counsel on Augug
10, 2010, was untimely. (Dot0-9 at 5-8.) The face die Petition states “This Notice
of Post-Conviction Relief, therefer is untimely filed . . . .”Ifl. at 6.) Although the
Superior Court allowed the umtely filing to proceed, the court expressly stated
October 11, 2010, that it was not finding tRaititioner “has met the requirements to fi
an untimely petition.” Id. at 11-12). The fact that @hSuperior Court allowed the
untimely PCR to proceed did not create extraordinary circurstance beyond the

Petitioner’s control that made it impossible to file a timely federal petition. It was ¢

from both the PCR itself and the Superior Gsuorder that the PCR was untimely. The

Court of Appeals, unsurprigity, ruled that Petitioner®CR was untimely. Petitionel
had one year after the timefite a petition for writ of certicari expired,until June 14,
2011, to file his federal petition. He stilldhdéen months after thentimely filing of his
August 10, 2010 €R, which stated on its face it wastimely, to file his Petition. It
might have been beyond Petitioner’s contraitthis counsel filed an untimely PCR, bt
the filing of a federal petitionvas not beyond Petitioner’s controHe filed it himself.

Where, as here, the Petitioner was on motltat the PCR wasntimely and still had

—

e

lear

It

nearly a year to file the federal petition before the AEDPA'’s statute of limitations

expired, the extraordinary circumstanceydre Petitioner's control required for thg
operation of equitable long does not exist.

The Court understands Petitioner’s objectiorthe procedural bar determination
in the R&R to be that he shioube excused from his failute comply bythe ineffective
assistance of PCR and Appellate counsel. (Ddcat 2—-7.) He gues that ineffective
assistance of counsel is proventhe Superior Court finding that the issues raised in
PCR should have been raised direct appeal. Id. at 4.) As the Court understands tk
objection, Petitioner argues thh¢ made no “procedural defis” and should not be
bound by the mistakes of counselld.(at 6.) Petitioner argues that the ineffecti
assistance of counsel is a “questiontfos court ripe for determination.”ld; at 5 (citing
Martinez v. Ryan, 132 S.Ct. 1039 (2012)).)
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A prisoner may obtain federal review afdefaulted claim by showing cause ft
the default and prejucke from a violation of federal lawSee Coleman v. Thompson, 501
U.S. 722, 750 (1991). Negligence on thetmd a prisoner’'s postconviction attorne
does not qualify as “cause” because the attormdlye prisoner’s agent, and under “wel
settled principles of agency law” the prindifears the risk of negligent conduct on th
part of his agentld. at 754-55. UndeMartinez, a narrow and limited exception to th
general rule that a prisonerbsund by his PCR attorney’sgigence where it is alleged
that ineffective assistance cbunsel in a post-conviction proceeding resulted in a fail
to assert that there waseffective assistance of counsel in trial proceedingsrtinez,
132 S.Ct. at 13154utton v. Snclair, 732 F.3d 1124, 1128-29th Cir. 2013.)

Because Grounds One, Twkiye and Six of th Petition do not allege ineffective

assistance of counsel #s underlying claim, th@scounts do not meet thdartinez
exception. Ground Three alles ineffective assistance wtfal counsel for failing “to
secure an expert witness to confront, tefeor explain inconsistencies as to DN
evidence.” That ground, hever, fails to satisfy thélartinez requirement that the
underlying claim was “substantial.Martinez, 132 S.Ct. at 1318The Petition does nof
show that there was an expert availablat ttould have provided testimony helpful t
Petitioner. There is no allegation of what theonsistencies were or what evidence su
an expert could have providedVithout such informationthe Court is left with mere
speculation, which is not suffemt for a finding of prejudicer that the underlying claim
was substantial.

Ground Three also claims that triaounsel was ineffective for failing to
“challenge the sufficiency fothe states (sic) searclwarrant based on erroneou
evidence.” (Doc. 1 at 8.) Aun, the Petition leaves the @b with mere speculation.
There is no showing that a tan to suppress would have been successful or, if it

been successful, that the outcoméheftrial would have changed.

The Petition fails to provid#he Court with anything ber than speculation about

trial counsel's performance, whether fell below the objective standards g
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reasonableness, and whether, but for thegadleerrors, the trial outcome would hav
been different, as required ISrickland v. Washington, 466 U.S. 668687-88 (1984).
Without such a showing, Petitioner cannot dgthlihat the failure of his PCR lawyer t(
raise these claims was ineffective, nor can he med¥léngnez requirement of showing
that the claims are substahtiaThe procedural default tlgminations set forth in the
R&R for Grounds One, Two, Three, Five dam portion of Ground Six are not excused.

Petitioner next argues inshbbjection that héid alert the state court “as to th
federal implication of hisl4th Amendment Claim . . . by asserting the principle 3
violation of said right upon which he relies(Doc. 14 at 8-9.However, the mere claim
that he made such assertion does not ksttabnything. If the next paragraph in th

Objection, which alleges Petitioner filed a tisneeply and asks the Court to search tk

record for it, (d. at 9), is meant to support his positibat he alerted the state court to his

federal claim, the Court is flewith nothing to consider.The Court does not know tg
what reply the objection rafe or where to find it.

B. Ground Four and a Pation of Ground Six.

Petitioner re-argues in his objection t@ tR&R’s finding on Gound Four that he
was denied his right to confront his accusien the trial court allowed admission of th
victim’s statements, which he contenglere testimonial andot spontaneous.ld; at 9.)

The Court agrees witthe R&R’s analysis o€rawford andDavis. The Arizona Court of

e

U

D

nd

e

ne

e

Appeals found that the victis statement, “I'e been raped,” was spontaneous and

nontestimonial and that its admission, therefalid not violate defedant’s confrontation
rights. The Court agrees with the R&R’s cluston that the Arizona Court of Appeals
application of Crawford and Davis to Petitioner's Confrontation Clause challenge
objectively reasonable. The Court also agnegb the R&R’s conclsion that, even if
the admission of the victim’s statememas an unreasonable applicationGoawford, it
Is harmless.

As to Ground Six, Petitioner arguesattbecause “no medical professional cou

attribute a cause for the fraced elbow” there was insuffemnt evidence that he was the

-10 -
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cause of the injury.(Doc. 14 at 10.) Th€ourt agrees with the R&R’s analysis of the
facts in light of Jackson, and the determination thabere is suffieent evidence
supporting a finding that Petiner fractured the victim’s armMedical personal treating

the victim found numerous injies, in addition to the fraated elbow, inalding physical

evidence of sexual assault. (Doc. 10-3 at 41-42; Doc. 10-4 at 34-64). Dr. Kelle

testified at trial that a fracted elbow could be stained if a persors knocked down.
(Doc. 10-3 at 44.) FurthePetitioner's DNA was found on $ds body. (Doc. 10-5 at
99, 149, 154-56.) The Court agrees with R&R that it cannot be concluded that “ro

rational trier of fact could he found proof of guilt beynd a reasonable doubt.” Th

D

Arizona Court of Appeals’reasoning is neither contrario nor an unreasonable
application ofJackson.
I\VV. Conclusion
Based on the foregoing,
IT IS ORDERED that the Report ahRecommendation, (Doc. 13), is accepty

D
o

and adopted, the objections, (Doc. 14)je overruled, the Petin is denied with
prejudice, and the Clerk of the Coshall enter judgment accordingly.

IT IS FURTHER ORDERED that, in the event Petitioner files an appeal, and
pursuant to Rule 11 of the Rules Goveg Section 2254 Caseshe Court denies
iIssuance of a certificate of pgalability because dismissall the Petition is based on a
plain procedural bar and jurssbf reason would not find thiSourt’s decision debatable
or wrong, and because Petitioner has not nzadabstantial showingf the denial of a
constitutional right in his remaining claims for relief.

Dated this 19th daof March, 2015.

oS M

DonglasA.. Rayes Y

Uniitet SneS Dtsutct U'ge

-11 -




