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rican Insurance Company et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jane Haney, No. CV-13-02429-PHX-DGC
Plaintiff, ORDER
V.

ACE American Insurance Company, et al.

Defendants.

DefendantACE American Insurance Company (“ACE”) has filed a motion to

dismiss plaintiff's fourth claim. Doc. 14The motion has been fullyriefed. Docs. 16,
18. Defendant Sedgwick Claims Managem$atvices, Inc. (“Sedgwick”) has filed &
motion to dismiss Plaintiff's second, fourtmdafifth claims. Docl13. Defendant Lori
Hasty has joined in Sedgwick’s motion. D@4.. That motion has been fully briefec
Docs. 17, 19. The Courtilvgrant the motions in part and deny them in part.
l. Background.

Plaintiff Jane Haney suffered a head injurdyen she tripped arfell in the course
of her employment with Th8oeing Company on or abotarch 13, 2012. Doc. 1,
1 11. Haney made a claim for workecempensation, and the claim was received
ACE, Boeing’s worker’'s compensation insurance carrier, and Sedgwick, ACE’s cl

adjustor. Id., 1 12. Lori Hasty, a Sedgwick empee, was assigned to process Hane

~ ! The requests for oral argument are deriedause the issues have been fu
briefed and oral argument witiot aid the Court’'s decisionSeeFed. R. Civ. P. 78(b);
Partridge v. Reich141 F.3d 920, 926 (9th Cir. 1998).
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claim. Id.

Plaintiff alleges that Hasty, Sedgwjcand ACE failed to investigate her clain
properly, delayed payment on leaim, and finally forced Plaintiff to hire an attorney t
enforce her claim.ld.,  13. Plaintiff sought a deternaition in front of the Industrial
Commission. Id. After Defendants failed to attend the hearing, the Commission is{
an award in Plaintiff's favorprdering Defendants tpay Plaintiff's claim immediately.
Id. Plaintiff alleges that Defendants, dispthis ruling, still failed to timely pay
Plaintiff's claim. Id.

Plaintiff claims breach of the duty ajood faith and fair dealing by ACH
(Count 1), aiding and abetting this bredmph Sedgwick (Count Iland Hasty (Count III),
and intentional infliction oemotional distress by ACE, Sesligk and Hasty (Count IV).
Id. at 7-12. Plaintiff also ks punitive damage(Count V). Id. at 13. Plaintiff attached
the favorable decision of the Industrial Comssion to her complaint. Doc. 1-1.

Il. Legal Standard.

When analyzing a coplaint for failure to stat a claim to relief under

Rule 12(b)(6), the well-pld factual allegations are takentage and construed in the light

most favorable to the nonmoving part€ousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). Legal conclusions couched fastual allegations are not entitled to th
assumption of truthAshcroft v. Igbal 556 U.S. 662, 680 (®9), and therefore arg

insufficient to defeat a motion tosniss for failure to state a claidm re Cutera Sec.

Litig., 610 F.3d 11031108 (9th Cir. 2010). To avoid Rule 12(b)(6) dismissal, the

complaint must plead engh facts to state aaim to relief that is plausible on its face.

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). iBhplausibility standard “is not
akin to a ‘probability requirement,” but it asksr more than a ser possibility that a
defendant has acted unlawfullylgbal, 556 U.S. at 678 (quotingwombly 550 U.S. at
556). “[W]here the well-pleadefdcts do not permit the court ilmfer more than the mere
possibility of misconduct, theomplaint has alleged — but it has not ‘show[n]’ — ‘that t
pleader is entitled to relief.”ld. at 679 (quoting FedR. Civ. P. 8(a)(2)).
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In analyzing a motion to dismiss under Rule 12(b)(6), a court may “consg
certain materials — documents attachedh® complaint, documés incorporated by
reference in the complaint, or mattergudicial notice — withoutonverting the motion
to dismiss into a motiofor summary judgment.”Ritchie 343 F.3d at 908 (citations
omitted);see also Knievel v. ESPBO3 F.3d 1068, 1076 (9thrCR005) (noting that the
court may take into account documents “wd@sntents are alleged in a complaint a
whose authenticity no party questions, but which are not physically attached t
[plaintiff's] pleading.”); Tellabs, Inc. v. Makolssues & Rights, Ltd551 U.S. 308, 322
(2007) (“courts must considerdgltomplaint in its entirety, asell as other sources court
ordinarily examine when ruling on Rule b2(6) motions to dismiss, in particular

documents incorporated intbhe complaint by reference, and matters of which a cg

ider
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may take judicial notice.”). Notably, “[o]n a Rule 12(b)(6) motion to dismiss, when a

court takes judicial notice of another coudjgnion, it may do so ‘not for the truth of thg
facts recited therein, but rfathe existence of the opimp which is not subject to
reasonable dispute over its authenticity.ée v. City of L.A.250 F.3d 668, 689-90 (9th
Cir. 2001) (quotings. Cross Overseas Agencies, mcWah Kwong Shipping Grp. Lid.
181 F.3d 410, 42@7 (3d. Cir. 1999)).

lll.  Analysis.

A. Count Four againstACE, Sedgwick and Hasty.

All three defendants seek dismissal of iti#fis claim for intentional infliction of
emotional distress (“lIED”). In this clain®laintiff asserts that Defendants knew Plaint
was owed benefits, but repeatedly undetpalelayed, and refused to correct the
underpayment of benefits. Doc. 1, T 37.

Arizona has adopted the Restatenestandard for claims of [IED.Savage v.
Boies 272 P.2d 349 (Ariz. 1954). To asssuch a claim under Arizona lawfjrst, the
conduct by the defendant mus “extreme” and “outrageoussecond,the defendant
must either intend tgause emotional distress or reddly disregard the near certaint

that such distress witesult from his conduct; antiird, severe emotional distress muj
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indeed occur as a result of defendant's conduevrd v. Revlon, In¢.734 P.2d 580, 585
(Ariz. 1987). In order to meet the firglement, the plaintiffmust show that the
defendant’s acts were “so outrageous in ati@r and so extreme in degree, as to
beyond all possible bounds dicency, and to be regarded atrocious and utterly
intolerable in a cilized community.” Mintz v. Bell Atl. Sys. Leasing Int’l, InQ05 P.2d
559, 563 (Ariz. Ct. App. 1995) (citingluff v. Farmers Ins. Exchang460 P.2d 666, 668

(1969)). “Only when reasonable minds coditfer in determining whether conduct i$

sufficiently extreme or outrageodses the issue go to the juryMintz, 905 P.2d at 563.

Plaintiff argues that her allegations m#as standard because there is a spec¢

relationship between insurer and insureatthlessens the regqed outrageousness

necessary for an IIED.” Doc. 1& 4. Plaintiff asserts & ACE abuseds position of

authority over Plaintiff by failing to timelyrad properly process her claim and that its

conduct was outrageous because ACE knewnfffawas susceptible to physical harn
and mental distresdd. Plaintiff also argues that it is imgger for the couro decide this

iIssue on a motion to dismisi.

First, it is not improper for the Cdurto determine whether Plaintiff hag

sufficiently stated a claim for outrageo conduct on a motion to dismissSee, e.g.
Mintz, 905 P.2d at 563 (affirming the trial ctardismissal of a claim for IIED under
Rule 12(b)(6)). The Court isasked with the Igal obligation to determine whethe
Plaintiff has alleged facts whi¢c when viewed in the lighhost favorable to her, entitle
her to relief. Patton v. First Fed. Sa& Loan Ass’n of Phoenj)678 P.2d 152, 155 (Ariz.

1978) (“It is the dutyof the court as society’s consctento determine whether the ac

complained of can be consieersufficiently extreme and aageous to state a claim for

relief.”) (citing Cluff, 460 P.2d at 666.

Second, the conduct alleged by Pldintd be extreme and outrageous, whi
objectionable, cannot be said to “goybed all possible bounds of decency.ld.
Plaintiff's complaint assertenly that Defendants knew Paiff was owed benefits but

repeatedly underpaid and delayed those bendéditsing Plaintiff to file suit, and that
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Defendant knew orecklessly disregarded Plaintiff\sulnerable state, acting with the

knowledge that denial of her full benefitmuld have significant detrimental impact on

her health. Doc. 1 at 11-12. “Casesewe there has been a sufficient finding

outrageousness contain stark and repulsive thatsstrike at very personal matters, su
as willful ignorance of nmpant sexual harassmentDemetrulias v. Wal-Mart Stores
Inc.,, 917 F. Supp. 2d 993, 1012 (D. Ariz. 2013Plaintiff's complaint states no sucl
facts, and no conduct that “falls at theywextreme edge of the spectrum of possil
conduct.” Helfond v. Stampef716 P.2d 70, 72 (Ariz. Ct. Ap 1986). Instead, Plaintiff

appears to rely on the fimty by the Industrial Commission to assert that she \

improperly denied benefits. And while the Cooray take into account that opinion, ’-I]l
e

may do so not for the truth of the factsired therein, but for the existence of t
opinion.” Lee 250 F.3d at 689-90 (emphasis adddd)other words, th facts as recited
by the Industrial Commission are not factudlegations for purposes of Plaintiff'y
complaint that the Court may cdng on a motion to dismiss.

Plaintiff relies onDemetruliasto argue that the existemof a special relationshig
between insurers and insuredsninishes her need tollege extreme or outrageou
behavior. But Plaintiff has alleged no fattiat, if taken as true, evidence anything mo
than bad faith dealings andud be construed to state aioh for IED. Without more
than allegations that Defenuda delayed and underpaidakitiff, and that Defendants
knew Plaintiff was injured and \nerable, Plaintiff has failetb allege facts that show
extreme and outrageous behavior. The motiodigmiss count four is granted as to 3
defendants.

B. Count Two against Sedgwick.

Defendant Sedgwick has moved to dism®ount Two in whik Plaintiff alleges
that Hasty and Sedgwick aided and abe®&€&dE in breaching its duty of good faith an
fair dealing. Sedgwick argues that (1)Jd§eick’s employee, Hasty, cannot aid and al
the tort of her corporate employer, and (2) A€HButy of good faith and fair dealing is
non-delegable duty and Sedgwick, as the ageMCE, cannot be liable for aiding an(
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abetting because ACE and Seditk were acting as one entity. Doc. 13 at 5-7.
Under Arizona law, “[c]laims of aidingnd abetting tortious conduct require pro

of three elements: (1) the primary tortfeasarst commit a tort thatauses injury to the

plaintiff; (2) the defendant must know that the primary tortfeasor’'s conduct constitutes ;

breach of duty; and (3) the def#ant must substantially assor encourage the primary
tortfeasor in the achievement of the breachiells Fargo Bank v. Ariz. Laborers
Teamsters & Cememflasons Local No. 398ension Trust Funa38 P.3d 12, 23 (Ariz.
2002).

Sedgwick’s argument that the adjusiad the insurance commpy act as one entity
in processing a claim, and that the adjugherefore cannot be liable for aiding ar
abetting bad faith, has been rejecteceegpdly by courts ithis district. Miller v. York
Risk Servs. Grp.2:13-CV-1419 JWS, 2013 WL482764 (D. Ariz. Dec. 9, 2013)

(holding that an insurance adjuster colld held liable for aiding and abetting an

insurer's violations of the dutyf good faith and faith dealipglnman v. Wesco Ins.
Co.,No. cv-12-02518, 2013VL 2635603, at *4 (D. Ariz. June 12, 2018ame);
Morrow v. Boston Mu Life Ins. Co.No. CV-06-26352007 WL 3287585 (D. Ariz. Nov.
5, 2007)(same). It is “possible for [amadjuster] to aicand abet [an insurance compan)
through the actions of a common employeRimal Prop., Inc. v. @pital Ins. Grp., Inc.
CV11-02323-PHX-DGC, 2012 WL 6382 (D. Ariz. Feb. 27, 2012). And in Arizona, “i
Is well-established law that an agent will hi@ excused from respsibility for tortious
conduct [merely] because he is acting for his princip&l/arner v. Sw. Desert Images
LLC, 180 P.3d 986, 992 (Axi Ct. App. 2008).

Sedgwick also errs in arguing that#&nnot be liable because ACE’s duty of goq

faith and fair dealing is non-delegable. Dt8.at 5. Plaintiff ha not accused Sedgwick

of violating the non-delegable duty of goodHabut rather of the separate tort of aidin
and abetting thatiolation. See InmanCV-12-02518-PHX-GMS2013 WL 265603 (D.
Ariz. June 12, 2013) (Defendant’s argumenis®es the point. [Plaiiff] is asserting a

separate tort, aiding and abetting, against [the adjuster]. He is not asserting the
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bad faith.”).

Although an adjuster may be liable fmding and abetting a ofation of the duty
of good faith and fair dealing, Plaintiff mustill show the elements of a separate tort
the adjuster.Wells Fargo Bank38 P.3d at 23(noting that the third element of aiding 3
abetting is that a second tortfeasor “substiyt@ssist or encouraged breach of duty by
a primary tortfeasor). Sedgwiekgues that Plaintiff has notgal a separate tortious ag
against it, but rather that fqntiff's bad faith and aidingnd abetting claims rely upor
exactly the same conduct.” Doc. 19 at 6.

The factual allegations include failing tmnduct a reasonable investigation in
Plaintiff's claim and unreasonabtlelaying and denymPlaintiff's claim. Doc. 1, 11 14,
20. In her claim for aidingbetting, Plaintiff also allegethat “SEDGWICK substantially
assisted or encouraged ACE AMERICAN delaying or denying the claim without 3
reasonable basis.Id., {1 26. The Court concludes thhis allegation sufficiently pleads
separate action by Sedgwick which could anmda aiding and abetting. The Court wi
not dismiss Plainti's second claim.

C. Defendant Hasty’s Request to Join.

Ms. Hasty has joined Sedgwick’s motiondsmiss. Doc. 21 Hasty argues that
there is no distinction between her actionsl ghose of Sedgwick, and that the clain
against her should therefore be dismisséd. at 1. Sedgwick’s motion did not see

dismissal of Count Three, which alleged agland abetting against Hasty, and Hasty |

not independently moved to digs this claim. She does, hever, argue that the claims

against her should be dismids@resumably including Couiihree. Doc. 21 at 2.

Hasty argues that the comipliais clear that she wastarg on behalf of Sedgwick,
her employer, in all actions described theyeind that if the aiding and abetting clai
against Sedgwick is dismigsgeso must the aiding and abetting claim against her
dismissed. Doc. 1 at 1. Under ArizonavJaan employee’s actions are within the sco
of her employment when she “is doing any reasonable thing which [her] employ|

expressly or impliedly authorizes [her] d@ or which may reasonably be said to ha|
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been contemplated by that ployment as necessarily @robably incidental to the
employment.” Smith v. Am. Exp. Travel Related Servs. Co., 8%6 P.2d 1166, 1170-71
(Ariz. Ct. App. 1994). Whether an employedllegedly tortious dions are within the
scope of employment is generally a question of fattat 136.

Plaintiff alleges that Hasty’s acts andhissions “were performed by her in he
individual capacity and as aneg.” Doc. 1, § 28 She argues that Hasty is subject
individual liability for her failue to accurately assess Rl#F's worker's compensation
claim in light of her liceaure as an adjustedd., T 29. Hasty’s only argument in hg
request for joinder is that, just as Sedgkvcannot be liable for aiding abetting AC
because it was acting as its agent, Hasty@iabe liable for aiaig and abetting becaus
she was an employee-agentSaidgwick. As noted abovieowever, “an agent will not be
excused from responsibility for tortious conduct [merely¢duse he is acting for hig
principal.” Warner, 180 P.3d at 992. Just as Sedie argument on this point failed
Hasty is not immune from liability simplyecause she was an agent of ACE.

D. Punitive Damages.

Sedgwick seeks dismissal of Plafiféi request for puitive damages becauss
“plaintiff has not even alleged a tort agai@edgwick” and therefore cannot allege fag
showing an “evil mind.” Doc. 13 at 10. Awted above, the Cowbncludes that Count
Two states a claim against Sedgwick fadiag and abetting breaalf fiduciary duty.
The premise for Sedgwick'punitive damages argument that no claim against
Sedgwick exists — is therefore incorrect.

IT IS ORDERED that the motions to dismiss (Docs. 13, 14, 21)gaeated in
part and denied in part. Count Four is dismissed.

Dated this 25th day of March, 2014.

Nalb ottt

David G. Campbell
United States District Judge
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