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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
William U. Thompson, No. CV-13-02437-PHX-JAT
Plaintiff, ORDER
V.

Properté/ & Casualty Insurance Company of
Hartford,

Defendants.

Pending before the Court is Defend&moperty & Casualty Insurance Compar
of Hartford (“Hartford”)’'s Motion for Paral Summary Judgmer{Doc. 24). The Court
now rules on the motion.

l. Background

Hartford issued a homeowners insurance policy (the “Policy”) to Plaintiff for
period of February 9, 200@rough February 9, 2010. &HPolicy excludes coverage fo
an insured who before or after a loss “(lfemionally concealed or misrepresented a
material fact or circumstance; (2) made d¢akltatements of fact which, if known f
Hartford, would have causeHartford not to issue theolicy; or (3) engaged in
fraudulent conduct relating toghnsurance.” (Doc. 25 { 2).

Plaintiff claimed his home was burglzed between July 24, 2009 and July 3
2009. He reported the burglary to the Sdats Police Department, estimating the val
of his stolen items to be approximately ®0D. In August 2009Plaintiff submitted a

claim to Hartford for his alleged lossnd on October 21, 2009, Hartford receive
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Plaintiff's proof of loss, which listed 465 iterntisat Plaintiff claimed were stolen from hi
home. Plaintiff valuedhis loss at $211,189.

UJ

When Hartford investigated Plaintiff's claim, it learnit Plaintiff had made atf]
least ten prior insurance claims, includifige prior burglary claims at the same
residence. Hartford obtainea recorded statement fromakitiff. Hartford also took
Plaintiff's Examination under @ (“EUQ”). During the EUO, Plaintiff testified to losse
that increased the value of his claim to between 33%3to $463,149.

On May 3, 2011, Hartforgent Plaintiff's attorneya letter in which Hartford

UJ

stated, in part:

We have now completed ounvestigation and we have
determined that there is mmverage under Mr. Thompson’s
Property & Casualty Insunge Company of Hartford
(“Hartford”) policy.

(Doc. 25-1 at 156). The lettethen extensively detailethe factual circumstances
surrounding Hartford’s deteimation of no coverageld. at 157-69). Finally, the letter

concluded:

Based upon our investigation, as noted above, we have
determined that Mr. Thompsomtentionally concealed or
misrepresented material facts and circumstances regarding his
claim and therefore coverage under his policy is denied.

If you believe that Hartforchas erred in any way in its
investigation or analysis, pleaset us know and we will be
happy to consider your posti. If you or Mr. Thompson
believes you or Mr. Thompsohave any other facts or
information which would assisis in this matter and cause
further consideration, please forward such materials at your
earliest convenience and wallveonsider same. Should you
and/or Mr. Thompson feel thadarford’s decision is based
upon incomplete or inaccuratdanmation, please contact me
to discuss the matter furthelf. any changes occur in the
circumstances of this matter, please notify us immediately.
All rights, terms, conditionsand exclusions of the policy
remain in full force and effe@nd are comptely reserved.

There may be other reasons wdoyerage does not apply and
Hartford does not waive its righd contest or deny coverage
for any other valid reason that may arise or is later
discovered. Hartford reservesethight to bring a declaratory
judgment action or other legattion to determine its duties,
Including, but limited to, whether coverage is, in fact,
available under the policy.
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(Id. at 169-70).

Plaintiff's counsel wrote tddartford to ask for a revised decision, indicating that
“Im]y client does not accept ¢hdecision from your client” and “there is no basis for the
Hartford to deny the claim based on intenal concealment omisrepresentation of

material facts and circumstags regarding the claim.1d; at 181, 183). On Septembe

=

11, 2012, Hartford sent Plaiff's counsel a letter in whiclHartford concluded that “we
have determined that Mr.hbmpson intentionally conceal@d misrepresented material
facts and circumstances regarding his clamd therefore coverage under his policy |is
denied.” (d. at 154). Like the first letter, this secoledter also statethat Hartford would
be happy to consider Plaifits position if Plaintiff believel Hartford had erred in its
investigation or analysisld.)

On October 29, 2013, Plaintiff filed thlawsuit against Hafard for breach of
contract, unjust enrichment, and breach ofcineenant of good faithnd fair dealing (i.e.
bad faith).

[I. Legal Standard
A. Summary Judgment
Summary judgment is appropriate wh&he movant shows that there is np

genuine dispute as to any maéfact and the movant entitled to judgment as a matte

=

of law.” Fed. R. Civ. P. 56(a). “A party asseg that a fact canndte or is genuinely
disputed must support that agsmn by . . . citing to particar parts of materials in the
record, including depositions, documents, etattrally stored information, affidavits, of
declarations, stipulations . . . admissions, iggatory answers, or other materials,” or by
“showing that materials cited do not estsiblthe absence or presence of a genujne
dispute, or that an adverse party cannotipce admissible evidente support the fact.”
Id. 56(c)(1)(A), (B). Thus, summary judgmentngndated “against a party who fails to
make a showing sufficient to establish the exris¢éeof an element esgal to that party’s
case, and on which thaarty will bear the burde of proof at trial.”Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).
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Initially, the movant bears ¢hburden of pointing out tine Court the basis for the
motion and the elements of the causesaafon upon which the non-movant will b
unable to establish a genuine issue of material fdcat 323. The burden then shifts t
the non-movant to establish the existence of material lthcthe non-movant “must do
more than simply show thatdle is some metaphysical doalstto the material facts” by
“com[ing] forward with ‘specificfacts showing that there isgenuineissue for trial.”
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e) (1968 mended 2010)). A dispute abautact is “genuine” if the
evidence is such that a reasbleajury could return a verdidor the non-moving party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)he non-movant's bare
assertions, standing alone, are insufficient gatx a material issud fact and defeat a
motion for summary judgmentd. at 247-48. However, ithe summary judgment
context, the Court construes all disputedtdain the light most favorable to the nor
moving party Ellison v. Robertsor357 F.3d 1072, 107®th Cir. 2004).

B. Statute of Limitationsfor Bad Faith

“The tort of bad faith aress when the insurer ‘intentiohadenies, fails to process
or pay a claim without a reasonable basigilisch v. State FarnMut. Auto. Ins. Co.
995 P.2d 276, 279-80 § ZAriz. 2000) (quotingNoble v. Nat'l| Am. Life Ins. Co624
P.2d 866, 868 (Ariz. 1981)). In Arizona, adbtaith claim againsan insurer must be

brought within two years frorthe date on which the cause of action accrues. A.R.$.

12-542;Ness v. W. Sec. Life Ins. C851 P.2d 122, 125 (Ariz. Ct. App. 1992). Thus,
plaintiff must bring a bad faith claim withimvo years from the datan which the insurer
intentionally denies, fails to process, or pay a claim without a reasonableSessiNess
851 P.2d at 126. “The causeasdftion does not accrue urttile insurer breaches, and th
insurer does not breach until it denies the claioh.”

In Ness the Arizona Court of Appeals heldathan insurer did not deny a clain
when it sent a letter askingrfoore information prior to dermining the insured’s claim.

Id. at 124-26. When the insur@olds out “some hope tohg insured] that additional
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benefits might be paid,” the ingr has not yet denied the claild. at 126. Nor does the
statement of the insured’s caah bear upon whether the insuhas denied the claim; in
Ness although the insured’s counsel had staadier in negotiations between the parti
that the insurer had unfairly denied the claine court held that th “could be viewed by
a jury as an attempt to indutke insurer to pay, rathénan as a recognition that th
insurer had finally and irrevocably denied the claifd.”The court held that the insure
denied the claim only wheninformed the insured that ltkd not qualify for benefitdd.

The court stated:

[T]he cause of actioshould accrue onlwhen the insurer
terminates all negotiations witlhe insured because only at
that point can the nature andi@xt of insurer’s breach of the
covenant of good faith andifadealing and of the damages
that were proximately caused thys breach be determined.”

Id. (quoting William M. Shernoffet al., Insurance Bad Faithtigation § 20.07[4][b]
(1991)).
[I1.  Analysis

The sole issue is whether Plaintiff’'s sauof action for bad faith accrued on Mg
3, 2011, when Hartford issudide first letter to Plaintiff, oon September 11, 2012, whe
Hartford issued the seconigtter to Plaintiff. Plaintiff argues that “there was n

unequivocal denial indicated in the May 2011[] letter” because Hartford's lette

requested that Plaintiff inform Hartford Rlaintiff believed Hartford had erred in it$

investigation or analysis. (Doc. 27 at 5). Btdf’'s argument fails for two reasons. First
to the extent Plaintiff beliees that such language praaés a letter from constituting al
unequivocal denial, this contradicts Pldirdiposition that the September 11, 2012 lett

was an unequivocal denial becausel#iteer letter includes the same languagee(Doc.

25-1 at 154). Second, this language cannetrie the fact that the May 3, 2011 lette

unequivocally denied Plaintiff coverage undee Policy. The letter ates that Hartford
has completed its investigation and has daterththere is no coverage under the Polig
(Id. at 156). There was no room for ongoing rtegmn in this statement. Furthermorg

the letter also states that “we have determitined [Plaintiff] intentionally concealed or
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misrepresented material facts and cirstances regarding his claim and therefo

coverage under his poy is denied.” [d. at 169).

There is no genuine issue of materiaitfas to whether the May 3, 2011 lette

constituted an unequivocal mal under the Policy. Plaiiff argues that, as iNess any
recognition on his part that the May 3, 201ttdeconstituted an unequivocal denial w:
an “attempt to induce the insur® pay” rather than an atdssion that this letter was 4
denial. (Doc. 27 at 6). This argument is inapposite becaulSesa prior to the insurer
definitively denying the claimgcounsel for the insured hadade a statement that th
insurer “was unfairly denying the claim.” 8%12d at 124-26. Thus, the court clarifie
that counsel’s statement could not prejudloe insured by accelerating the starting da
for the statute of limitationdd. at 126. In the present cadbere is no statement o
Plaintiff's counsel at issue.

Because Hartford unequivally denied coverage undéhe Policy in its May 3,
2011 letter, Hartford's alleged breach of the Policy began on that date, and Plai
cause of action for bad faith accrued omttldate. Under the two year statute
limitations, Plaintiff was required to bring Hi&d faith claim no later than May 3, 2013
Plaintiff filed this lawsuit on October 22013. Accordingly, the statute of limitation
bars his claim for bad faith.
V. Conclusion

For the foregoing reasons,

N~ NN NN YN YN YN YN~

14

r

S

L

d
ite
f

Ntiff’
Df
.

lv2)




© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

IT IS ORDERED that Hartford’s Motion for Brtial Summary Judgment (Doc|
24) is granted.

IT ISFURTHER ORDERED dismissing with prejudic®laintiff's claim against
Hartford for the breach of the covenaf good faith and fair dealing.

Dated this 30th daof March, 2015.

James A. Tcilhﬂrg
Senior United States District Judge




