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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Freddie Lee Fa, No. CV-13-02474-PHX-DGC
Petitioner, ORDER
V.

Charles L. Ryan, et al.,

Regpondents.

Petitioner objects to the Report andd@mmendation (R&R) of Magistrate Judd
Burns. Doc. 16. The R&R suggests tte# Court deny the pree petition for writ of
habeas corpus brought und28 U.S.C. § 2254. Doc. 15Specifically Judge Burns
found that Petitioner procedurally defadlitgrounds one and three of his petition |
failing to present them to the state court, and that he failsdaw cause and prejudice t
excuse the default. Doc. Hb 12. Judge Burns foundathground two of the petition is
not a cognizable federal claimld. at 14. For the reasonsathfollow, the Court will
accept the R&R and denyelnabeas petition.

l. Background.

The petition concerns tw Arizona state cases<CR 2010-106247, in which
Petitioner was charged with threatening twdigeoofficers and others with a pellet gur
and CR 2010-117471, in which he was changél assaulting a det¢ion officer in the
Maricopa County Jail. Doc. 15. In CR 28106247, Petitioner pled guilty to two count
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of class 2 felony aggravatedsault and one count of clasgeBbony aggravated assaulf.

Doc. 15 at 2. The plea agreement requihed Petitioner be senteed to prison for the
class 2 felony assaults and did not stateether these sentences would be sen
consecutively or concurrentlyd. Petitioner agreed to begaled on supervised probatio
for the class 3 assaultd. In CR 2010-117471, Petitionerepl guilty to a class 5 felony
aggravated assault. The plea agreenpeovided that Petitionewould be placed on
supervised probatiompon his releaseld. at 9.

At sentencing, the trial court heard froffficers present at the scene of the class
assaults. They described Petitioner’'s brandgsbinwhat appeared to be a firearm in tf
middle of a public street, pointing it at drigawho fled in fear, pointing it at officers whc
were trying to get the scene under contend refusing to aoply with officers’
commands until he was forcibsubdued. Doc. 13-1 at 47-73he trial court considered
Petitioner’s criminal history and past garfgliation, heard arguments about his ment
health, and sentenced Petitioner to two term$8d5 years on the cle2 felonies, to be
served consecutively, and to a probatrgnaeriod following his imprisonmentld. This
was less than the 46.5-year senerequested by the Statiel. at 65.

Petitioner filed a timely notice of posotnviction relief (“PCR”). His PCR
counsel found “no claims for refi¢o raise in post conviction proceedings.” Doc. 15 a
“Petitioner filed a timely pro pePCR petition, raising the folang issues: 1) ineffective
assistance of counsel (“IAC™or failure to ‘explain corgnts of plea agreements t
defendant;’ and 2) the trial court impeaty aggravated hissentences and alsg
improperly ordered them to be served consecutivelg.”at 3-4 (quoting Ex. N at 6-8).
The trial court denied the PCR petitiord. at 4.

Petitioner filed a petition for review witthe Arizona Courbf Appeals raising
four issues: “1) whether his plea was legal because he was on ‘psychotropic n4
drugs while pleading guilty lbere the judge; 2) whether his sentence was props
aggravated with a prior conviction; 3) ather the imposition of consecutive senteng

was proper; and 4) IAC (generally and relating to his ple&).”(quoting Doc. 6 at 31-
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46). The Court of Appeals deed the petition, finding #t nothing in the record
indicated that the trial court or Petitionertsal counsel shouldhave doubted his
competency at the plea hewyj that the sentence wawoperly aggravated, thaf
consecutive sentences were lawful becausesémtences were imposed for a single
that harmed multiple victim&nd that most of Petitioner’s (\claims werdoo vague or
unsupported to permit meaningful reviewd. at 4-6. The Courdf Appeals found that
Petitioner's IAC claim regarding his acceptanof the plea agreemt was sufficiently
specific, but determined that the recomhtradicted his claimrand that Petitioner had
failed to establish prejudice ang from trial counsel's actionsld. at 5. The Arizona
Supreme Court denied reviewd.

Petitioner’'s federal habeas petition raif@®e grounds for relie (1) ineffective
assistance of counsel in vaplon of the Fifth and Sikt Amendments because trig
counsel failed to investigate Petitioner's nadrtistory and hisleeged prior conviction
and failed to “group plea’s at sentencing;) {Be sentence violated the Fifth and Six
Amendments because the trial court impropersed a prior conviction, “transfer[red
intent in violation of the &,” relied on insufficient testimony, and engaged in judic
fact finding; and (3) the sentence wasessive and violated the Fifth Amendme
because it was based on brandishing leetpgun which had no CO2 cartridgeSee
Doc. 6 at 6-8.

Judge Burns found #t Petitioner failed to exhaust his remedies in state cour
grounds one and three, resudtiin procedural defaultld. at 12. On ground one, sh
found that “[w]hile Petitione raised differing IAC claimdin] his PCR petition and
petition for review, both pleadings failed to mien any failure to investigate or [grouj

the plea agreementdjut instead argued IAGenerally and relating to the acceptance

his plea and failure to explaiime contents of his plea.ld. On ground three, Judge

Burns found that Petitioner failed to raig€‘claim in his PCR petition or petition for
review arguing that his sentence was constimatly excessive or ‘absurd’ as set forth i

his habeas petition.7d. Judge Burns also found orognds one and three that Petition
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failed to establish any basis “to excuse pinecedural default by showing of cause af
prejudice [and did not argue] a fundamial miscarriage of justice.ld. Finally, Judge

Burns found that gnnd two failed to state a cogable federal claim because

concerned “[s]entence calculaii and application of statergencing statutes [that] are

matters of state law,” and f@ner failed to establish that his sentence was “arbitr
and capricious, or fundamentally unfaild. at 14-15

Petitioner’s objection to the R&R focusentirely on exhaustion and procedur

Ary

al

default. Petitioner argues that his couns¢hatsentencing hearing failed to state that the

pellet gun was inoperable, that he was urtderinfluence of both drugs and alcohol, ar
that he lacked the intent to plageyone in imminent physical dangdd. He argues that
this is a substantial claim and that hesweaft unrepresented during PCR proceedin
when his appointed PCébunsel filed a notice stating tha¢ could find no errors in the
conviction or sentencingld. at 2. Petitioner also arguésat his PCR counsel shoulg
have addressed “judicial fact finding” dthe imposition of consecutive sentenchs.at
2. Petitioner closes by claiming that his calrected in violation of the State Bar g
Arizona Rules of Profession@londuct and that he hasdmedenied due procesk. at 3.
[I.  Analysis.

A. Ground Two.

As noted, Judge Burns found that grouno failed to state a cognizable feder
claim. Petitioner raises no @gtion to this conclusion.Doc. 6. The Court must
undertake a de novo review only difose portions of the R&R to which specifi
objections are made. FeR. Civ. P. 72(b)(3)United Sates v. Reyna-Tapia, 328 F.3d
1114, 1121 (9th Cir. Z1B). The Court therefore will not address ground two.

B. Ground One.

As noted, ground one asserts that Retér's trial counsel provided ineffective

assistance by failing to investigate his mertiskory and his prioconviction and by
failing to “group plea’s.” Doc6 at 6. Judge Buas found that Petitiomalid not raise this

claim in state court and that it is nowopedurally defaultedhecause Petitioner canng
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return to state court to raise it. Doc. 1513dt Petitioner does not g@at to this finding,
but appears to argue that his procedurdhule of ground one shuld be excused for
cause and prejudice. Doc. 16 at 2.

When a petitioner has procedurally ddted a claim, a federal district court ma
consider the merits of that claim if thetifjener can establish cause for the procedu
default and resulting prejudiceColeman v. Thompson, 501 U.S. 722, 750 (1991). In
Martinezv. Ryan, _ U.S. |, 132 S. Ct. 13020(2), the Supreme Court held th:
cause and prejudice can batisfied when PCR counséhas ineffective under the
standards o$rickland v. Washington, 466 U.S. 668 (1984)"ral a petitioner shows “that
the underlying ineffective-assistance-of-triabosel claim is a sutantial one, which is
to say that the prisoner must demoatgithat the clairhas some merit.’ld. at 1318.

Petitioner did not argue befodeidge Burns that his predural default of ground
one should be excused for cause and prejudims. 15 at 12-13. Even considering th
cause and prejudice argumentatthppear to be raisedrfthe first time in Petitioner’s
objection, they are unavailing.To establish ineffectivassistance of counsel undeg
Srickland, a petitioner “must show #t counsel’s representation fell below an objecti
standard of reasonableness” and that thedicncies in counsel’'s performance [werg
prejudicial to the defense.”Srickland, 466 U.S. at 688, 692.Prejudice means “a
reasonable probability” that, “but for counsetleficient performance, ‘the result of th
proceeding would haveeen different.” Franklin v. Johnson, 290 F.3d 12231237, (9th
Cir. 2002) (quoting3rickland, 466 U.S. at 694).

In his objection, Petitioner mixes arguntemegarding his trial counsel and h
PCR counsel. He asserts that trial coursdeluld have mentiodeat the sentencing
hearing that he “brandish[ed] an inoperahle pellet gun” that lhno CO2 cartridge.
Doc. 16 at 2, 3. He argues that this factgatks that he lacked th@ent to place anyone
in imminent physical dangerld. at 3. Additionally, Petitioner argues that trial couns
should have mentioned that he was under tfieeince of “not onlydrugs, but alcohol” at

the time of the incident, and should have olgéddb judicial fact finding and consecutiv
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sentences.d. at 2. Finally, Petitioner complainsathhis PCR counsel raised no issu
with the conviction and sentencirlgaving Petitioner “unrepresented.d.

None of these argumentdate to ground one. As rext above, ground one asser
ineffective assistance of counsel basedaofailure to investigate Petitioner's ments
health history and prior convictions, and oradure to “group plea’s Doc. 6 at 6.
Because the arguments maddha objection do not relate ground one, Petitioner ha
failed to establish cause for theopedural default of ground ofieNor do the arguments
show that ground one was a substantial cfaiktartinez, 132 S.Ct. at 1318.

C. Ground Three.

Ground three asserts that Petitioner'stsece was excessive and violated t
Fifth Amendment because it whased on brandishing a pelgun which had no pellets
or CO2 cartridge.See Doc. 6 at 6-8. JudgBurns found that Pettner did not raise this

claim in state court and that it is now prdaeally defaulted. Doc. 15 at 12. Petitiong

does not object to this findinQut appears to argue that piocedural default should be

excused for cause and pregsl Doc. 16 at 2.

Again, Petitioner did not argubefore Judge Busnthat his procedural default of

ground three should be excused for causepmapidice. Doc. 15 at 12-13. When th
Court considers the new cause and prejudrgeiments, it finds them unpersuasive. A
noted above, Petitioner’s objection argues that counsel shouldhave mentioned that
he brandished an inoperable pellet gun, tatlacked the intenio place anyone in

imminent physical danger, andathhe was under the influence of “not only drugs, &

! Procedural default can also be excusedmwhailure to considr the claims will

result in a fundamental sgarriage of justice.”Coleman, 501 U.S. at 750. Petitionef

does not raise this issue in his objection.

~ 2.0n the merits of ground one, Petitiomkres not explain what he means by ti
failure to “group” pleas (this may simply la@ objection to the coasutive sentences) o

how further investigation of kicriminal history would have made a difference. With

respect to trial counsel’s alleged failure to investigate Petitioner's mental health is
those issues were the primary focus @il tcounsel’'s argument at the sentenci

Doc. 13-1 at 65-70. (The Court notes that slentencing transcripttributes many of the
mental health arguments to the trial judge, ti$ appears to be a clear error as t
speaker — defense counsel — is addressing the jusigad. at 68, lines 16-17 (“in your
court”), and 69, line 19 (“Your Honor")).
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alcohol.” Doc. 16 at 2-3.Because ground three is nam ineffective assistance of

counsel claim, these arguments are not directly relevant, but Petitioner may be as

them to show that PCR couhshould have made the gnad three arguments, that his

failure to do so was ineffective, and thidiis ineffectiveness constitutes cause a
prejudice sufficient to excuséhe procedure default. Even so construed, they
unavailing.

The fact that Petitioner used a pellet gumd not a real firearm was abundant
clear at the sentencing hearing. Wéses referred to the weapon as a “BB gun”
“pellet gun.” See, eqg., Doc. 13-1 at 58. The presentence report referred to it as an
gun.” Id. at 93. The Court clearly understooattit was not a firearm in the traditiong
sense. And the fact that it was also inopkravould have made littldifference as it was
the appearance of the weapon, that fact that it was a pellet gun, that made Petitiong
crime so serious.ld. at 47-79. Petitioner's alleged ladk intent to place anyone in
physical danger is inapposite because tharge was that Petitioner placed I3
enforcement and others “in reasonabjgrahension of physical injury.”ld. at 3.
Witnesses testified at thergencing hearing that theydhght Petitioner's gun was ar
actual firearm and felt fear when he pointedtithem in the middlef a city street and
refused to put it down when orderexddo so by law enforcemengeg, e.g., id. at 57-59.
Finally, Petitioner argues thatwasel should have made aléhat Petitioner was “under

the influence not only of drugs, talcohol.” Doc. 16 at 2. This fact was also clear at {

sentencing. The presentencpad noted that, at the tinaf the offense, Petitioner was

holding a gun in his right harehd a beer in his left handoc. 13-1 at 93. Given thal
these facts were known to the trial courtsantencing, and gimethe nature of the
charges for which Petitioner was sentené&gtijtioner’'s arguments dwt provide a basis
for concluding that PCR counsghs ineffective when he failad assert thahe sentence
was excessive. Nor do they provide a $&sr concluding that PCR counsel overlooke

a substantial argumeht.

® Petitioner’s citation toSate v. Fell, 115 P.3d 594 (Ariz. 2005), where the
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D. Conclusion.
Petitioner does not object to Judgeaii recommendation on ground two and h
procedurally defaulted hisalms in grounds one andrée. Petitioner has not show
cause and prejudice to excuss procedural default. THeourt will accept Judge Burns
recommendation.
IT ISORDERED:
1. Petitioner’s petition for writ of habeas corpusésied.
2. A certificate of appalability and leave to proceed in forma pauperis on
appeal are denied because Petitionsmud made a substantial showing o
the denial of a constitutional rigas required by 28 8.C. § 2253(c)(2).

3. The Clerk shall terminathis action.

Dated this 30th day of June, 2015.

Nalls Gttt

David G. Campbell
United States District Judge

Arizona Supreme Court reviewed Arizona’snacapital, first degree murder sentencir
scheme, appears to be inapposite. Petitidoes not explain this citation beyond statir
that “Arizona statute[]s were cleartae time.” Doc. 16 at 2.
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