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n, City of et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Deborah Varner, et al., No. CV-13-02562-PHX-DGC
Plaintiffs, ORDER
V.

Mesa, City of, et al.,

Defendants.

Defendants Phillip Baxter, Mia Gonzales, and the Cigf Mesa have moved for
summary judgment on all of &htiffs’ claims. Doc. 40.Plaintiffs Deborah and Daniel
Varner have moved for summagndgment on all but two of #ir claims. Doc. 44. The
motions are fully briefed, and the Court heearal arguments on February 17, 2015. R
reasons set forth below, the Court will gr&refendants’ motion fosummary judgment
and deny Plaintiffs’ motion.

l. Background.
This case involves five dogs, two womend a police officer. The women ai

Deborah Varner and Deannardyo. For many years, Aryo has been rescuing dog

and cats from shelters that intkeed to euthanize the animalBocs. 41, |1 3-4; 45-1 a

163. As a part of this effg Arroyo founded Oana Animal RescueDoc. 45-1 at 163.
Arroyo operated Ohana, which thie time was not a registered non-profit, with the he
of the non-profit Feathers Fourtitan. Docs. 41, 1 3-4; 454t 164. Deborah Varnef
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also helped Arroyo, who is legally blindDoc. 41, { 5. Varner would drive Arroyo t(
animal shelters, help select dogs to resand,take certain dogsto her own homeld.,
19 5-6. Arroyo and Ohana did not pay Varfarher work and thre was not a formal
agreement between therd., I 7; Doc. 41-9 at 4-8.

In 2012, Varner took fivelogs — Lil Bit, Gidget, Carlie Brown, Sage, and Honey
Boo Boo — into her home. Docs. 45, § 146;:1 at 170. Arroyo claims, and Varng
disputes, that Varner agreed to care farsth dogs on behalf &rroyo and Ohana.
Doc. 45-1 at 170. Arroyo and Varner bega argue over who aved the dogs and wha
should have possession of thenSee Doc. 41-2 at 10-15. Until Officer Baxter
intervened, Varner had physical possas®f the dogs. Doc. 45, § 110.

On November 21, 2012, Arroyo contatt®fficer Phillip Bater and informed
him that Varner had stolen her five dogfocs. 41-4, 41-5. Arroyo explained tha
Varner had agreed to fostergdoon behalf of Ohana Animal Rescue. Doc. 41-5 at 141
Arroyo claimed that Varner had picked up thlogs with the understanding that Varn
would care for them on behalf of Ohana. cBo41-4 at 6-8; 41-5 at 16-19. Eventuall
Arroyo told Baxter, the two women beganamue and Arroyo demded the return of
the five dogs. SeeDoc. 41-2 at 10-15.Arroyo showed Baxter several text messag
between the women in which Arroyo consiskemeferred to the dogs as her dogs a
demanded that Varner return thekd. In the text messages, Mar refused toeturn the
dogs and claimed that they belondg&mfeathers and myself not yould. at 12. In one
message, Varner stated that “you gavethese dogs and i [sic] never signed a fos
agreement.”ld. at 15.

Arroyo also showed Baxter documeifitsm Maricopa County Animal Care anc
Control (*MCACC”). 41-2 at 21. These daments showed that as of November 1
2012, the five dogs were regised under Arroyo’s name. Dotl-2 at 21-23. They alsg
showed that the dogs hademepreviously registerednder the Feathers Foundation

name. Id. at 24-33. Later that gaand before he approath Varner, Baxter called
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MCACC and confirmed that the dogs heded to Arroyo.Doc. 45-1 at 8.

During Arroyo’s interview wth Baxter, Arroyo also toldaxter that Varner might
use a particular statute as a defense. Do&. dt146. This statute, A.R.S. § 11-1001(1(
states: “In § 13-1208 and ithis article, unless the context otherwise requires
‘Owner’ means any person keeping an aniwmidler than livestock for more than si
consecutive days.” At the time, Baxter didt know of or undetand the statute.
Docs. 41-5 at 445-1 at 14.

Based on the information Arroyo hadvegn him, and aftetalking with his

supervisor, Baxter went to Varner's homboc. 41, Y 27-28. Accompanying him wa

Officer Mark Gonzales. Doc. 45, | 49.They arrived on November 22, 2012

Thanksgiving Day, at 8:07 a.nDoc. 42-4 at 3. Baxtenformed Varnemabout Arroyo’s
accusations and told her: Have to get you to turn ¢hdogs over ‘cause there i
documentation that she owns the ddyst they are liensed to her.”Id. at 5. Varner
claimed that Arroyo had faked the documéntg that the dogs had always been wi
Varner, and that the dogs belodg®e the Feathers Foundatiold. at 5-8. Varner also
explained that registering a dog requires prfovaccination and that Arroyo couldn’{
have vaccinated the dogs besa she never possessed theid. at 6. During the
conversation, Varner admitted that adetwo of the dogs belonged to Arroyio. at 11.
Varner did not show the officers any pepé¢o contradict the MCACC documents (
support her claim of ownership. Docs. 41, § 35; 48, | 35.

Varner refused to return the dogs. A®sult, Baxter told her she was under arre
for theft, handcuffed her, andgaged her in his police car. Doc. 42-4 at 11-14. Bax
then called Arroyo and asked herdome and pick up the dogdd. at 14-15. After
Arroyo had retrieved the dogs, Baxter released Varner with a citation for misdem
theft under A.R.S. § 13-1802J@). Doc. 41-2 at 2. Tehtheft charge was ultimately

! In response to Defendants’ statement of facts, Plaintiffs argued that there w

evidence of this phone call. Doc. 48, 24t oral argument, however, Plaintiffs

conceded that Baxter testified to this fachia deposition, stateddhthey did not have
evidence to the contrary, and agreed thatGburt could take this fact as undisputed.
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dismissed without court proceedings. Docs. 41, § 52; 41-2 at 7.
. Summary Judgment.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the recorg
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material ot the movant is entitled to judgment as
matter of law.” Fed. R. CiW. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom
of the suit will preclude the entry of summangigment, and the dispped evidence must
be “such that a reasonable jury could met@a verdict for the nonmoving party.’
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

1. Analysis.

Plaintiffs assert claims under 42 U.S.C. 8 1983 for unreasonable arrest

unreasonable seizure, as well as state-law claims for false imprisonment, mal
prosecution, conversion, intentional inflmti of emotional distress, negligence, af
negligent supervision or hiring. Doc. 1-1 at 14-20.
A. Section 1983: Unreasonable Arrest.
1. Qualified Immunity.

Under 8 1983, a person may bring suit aghaa police officer who,

while acting
in his official capacity or wite exercising his responsibilities pursuant to state law
McDade v. West223 F.3d 1135, 114019 Cir. 2000) (quotingVest v. Atkins487 U.S.

42, 50 (1988)), deprived him of his FdurAmendment right to be free from a
unreasonable search or seizur&ee Monroe v. Pape365 U.S. 167, 171 (1961)
overruled on other grounds by Monell v. Dep’t of Soc. Se#36 U.S. 658 (1978). The
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police officer, however, may be protectedthg doctrine of qualiéd immunity, which
“provides an immunity from surather than a defense i@bility and ensures that
‘officers are on notice their conduct is unfalv before being subjected to suit.
Tarabochia v. Adkins766 F.3d 1115, 1121 (9th Cir. 2014) (quotihgpe v. Pelzer536
U.S. 730, 739 (2002)).

Government officials are protected mualified immunity “insofar as their
conduct does not violate cleyaréstablished statutory opwstitutional rights of which a
reasonable person would have knownP&arson v. Callahamb55 U.S. 223, 231 (2009
(quoting Harlow v. Fitzgerald,457 U.S. 800, 818 (1982))‘In resolving questions of
gualified immunity at summary judgment, ctauengage in a two-pronged inquiry. Th
first asks whether the facts, ‘[tlaken in thghli most favorable to the party asserting t
injury, . . . show thefficer's conduct violated a [federal] right[.]"Tolan v. Cotton134
S. Ct. 1861, 1865 (2014) (quotiraucier v. Katz533 U.S. 194, 201 (2001)). Thg
second prong “asks whether the right in questvas ‘clearly established’ at the time ¢
the violation.” Id. at 1866. “Courts have discretido decide the order in which tg
engage these two prongsrolan 134 S. Ct. at 1866 (citingearson 555 U.S. at 236).

The Court will focus its iguiry on the first-prong whether Defendants arreste

Varner without probable cause, thereby aiwlg her Fourth Amendment rights. Becau

qgualified immunity is an immunity fronsuit, the Court may decide on summar

judgment whether probable cause existed at the difthe arrest so long as “the materig
historical facts are not in dispute, and theyatibputes involve whanferences properly
may be drawn from those historical facts[.Peng v. Mei Chin Penghi35 F.3d 970,
979-80 (9th Cir. 2003)see also Conner v. Heima672 F.3d 1126, BBD-31 (9th Cir.
2012) (discussing when a court may grsunmmary judgment on probable cause).
2. Probable Cause.

“It is well established that ‘an arresitiwout probable causeolates the Fourth
Amendment and gives rise to aaich for damages under § 1983."Rosenbaum v.
Washoe Cnty663 F.3d 1071, 1076 (9thir. 2011) (quotingBorunda v. Richmond85

e
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F.2d 1384, 1391 (8 Cir. 1988)). Probableause “is not a high bar: It requires only the

‘kind of ‘fair probability’ on which ‘reasnable and prudent [people,] not leg
technicians, act.””’Kaley v. United State434 S. Ct. 1090, 1B (2014) (quoting-lorida
v. Harris, 133 S. Ct. 1050, 1055 (28)). Probable cause torest exists if “at the
moment of arrest the facts and circumstmn within theknowledge of the arresting
officers and of which they had reasonablystworthy information were sufficient tg
warrant a prudent man in believing thag flplaintiff] had comntted or was committing
an offense.” United States v. Jensef?5 F.3d 698, 704 (9th Cir. 200@)uotingUnited
States v. Bernardb23 F.2d 551, 55@th Cir. 1980)):see Beck v. Ohj@79 U.S. 89, 91
(1964). “This is an objective standard that asks whedimeofficer's behavior was
reasonable at the time of arrest, not whethemore reasonable approach could
constructed years later in litigation.Flores v. Maricopa Cnty.No. CV09-0945-PHX-
DGC, 2010 WL 960416, 48 (D. Ariz. Mar. 15, 2010).

“Once probable cause is established, dfficer is under no duty to investigats
further or to look for dditional evidence which may exlpate the accused.’'Cameron
v. Craig, 713 F.3d 1012, 1019 #® Cir. 2013) (quotingdroam v. Bogan320 F.3d 1023,
1032 (9th Cir. 2003)). Undedhe collective knowledge doate, a court looks to the
collective knowledge of alhe officers involved in the criminal investigatioforres v.
City of L.A, 548 F.3d 1197, 12Q0®th Cir. 2008).

The precise question here is whether €2ifs Baxter and Gonzales, at the momg
they arrested Plaintiff Delpah Varner, had probable cau® believe she had committe
the crime of theft. Under Arizona lava person commits theft “if, without lawful
authority, the person knowingly . . controls property of another with the intent
deprive the other person of such property[.]” A.RR33-1802(A)(1).

At the moment Officer Baxter arrestétb. Varner, he was aware of a number
facts. He knew that Arroyo @imed ownership of the dogse had heard the story thg
explained why the dogs were in Varisempossession; he had examined MCAQ

documents that showed the five dogs weggistered to Arroyo; and he had callg
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MCACC to confirm that the dogs belonged to@dyo. Baxter was also aware that Varn
disputed Arroyo’s ownership and claimeatArroyo had falsified the documents tha

purportedly proved Arroyo’s ownershipHe also knew, howeve that Varner had

admitted that at least two of the dogs begked to Arroyo, also claimed that the dogs

belonged to Feathers, and slealanim no documents suppogiher claim of ownership.
Varner and Arroyo’s respective storieach contained the gsibility of truth,
although Varner did admit that at least twdlsf dogs belonged #rroyo. If Baxter had
arrested Varner on the basis of nothing mibi@n the contradictory claims of the tw
women, this would be a closer caseBut Baxter had documents from MCAC(
confirming Arroyo’s ownerslip, and he had called MCACC tmnfirm that ownership.
The documents and the phooenfirmation were the typef “reasonably trustworthy
information” officers may rely upom forming probable causeBeck 379 U.S. at 91.
The officers clearly had probke cause to conclude thatrroyo owned the dogs and
Varner was committing theéinder § 13-1802(A)(1.
Numerous courts have heldat evidence from government records or databg
may support a finding of probable caustee United States v. Sutt@d2 F.3d 770, 773
(7th Cir. 2014) (finding probable cause basadnformant’s stateents corroborated byj
government databased)nited States v. Bernagef24 F.3d 269, 275 (2d Cir. 2013
(finding police had probable cause to beli@efendant was in violation of his parol
based on a database report thetendant was on paroleert. denied 134 S. Ct. 806
(2013); United States v. Southerlandi86 F.3d 1355, 13580 (D.C. Cir. 2007) (finding
that police had probable cause to arresetdaon a database report that defendaj
driver’s license was suspende@gase v. Kitsap Cnty. Sheriff's De49 F.3d 921, 928

? Defendants cite a number of additionadisputed facts to support their motiof
Varner, after her arrest asked Officer Baxteshe could buy the ds (Docs. 41, | 37;

48, 1 37); Varner later calledghMesa Police Department asad that the dogs belonged

to Feathers Foundation and si@s never going to keep thgiDocs. 41, 1 42; 48, 1 42)
and Baxter called Feathersoundation after the arresné was told that the dogs
belonged to Arroyo (Docs.44 43-45; 48, 11 43-45). The @owill not consider these
facts because they occurred altee arrest and therefore aret relevant to the questior]
of whether probable cause drid at the time of the arrest.
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(9th Cir. 2001) (finthg that a database report of aneat warrant established probable

cause to arrest, and collecting cases the¢ Isa held). The Cousees no reason why a

MCACC report that lists the owner of an aminshould be considered less reliable than

reports from the Department of Motor Meles or other government agencies.
3. Dog Ownership Laws.

Plaintiffs argue that A.R.S. § 11-1000Qflestablishes Varner's ownership of the
dogs. This statute states: “In 8 13-1208 anthis article, unless the context otherwise
requires . . . ‘Owner’ means apgrson keeping an animal other than livestock for more
than six consecutive days.Since Varner kept the dogsrfmore than six consecutive

days, Plaintiffs argue, she was the “ownertladse animals. For two reasons, Plaintiff

(7]

reading of the statute is incorrect.
First, the statute’s definition of owneragpressly limited to A.R.S. § 13-1208 and
the article in which A.R.S. 81-1001 is contained. Semti 13-1208 is a criminal dog-
bite statute that imposes liabilipn persons who allow dogsthin their control to injure
another. The article in vich 8§ 11-1001 is found igitled “Animal Control” and
addresses the licensing, vaccination, and control of Hofysus, by its terms, § 11-1001
does not define the “property of another” foe tpurpose of the theft statute, A.R.S. § 13-
1802.
Plaintiffs argue that § 11-1001(10)shrase “unless the context otherwise
requires” demonstrates that the Court mayport its definition to other statutes|
Plaintiffs have it backwards. Section 11-1Q) establishes the meaning of “owner” in
the specifically identified atutes — § 13-1208 and thetiele in which it is found —

“unless the context otherwiseguares.” Thus, the referende “context” refers to the

% In arguing that the MCACC documents werat reliable, Plaintiffs assert thalt
the documents had incorrect birth dates or genfie three of the dogs. Doc. 53. But
they provide no evidence to suggest that Officer Baxter was aware of this fact.

_ 4 Among other purposes, the “Animal Contretatute, like § 13208, protects the
public from dog attacksSeeA.R.S. § 11-1020 (“Injury t@ny person . . . by a dog while
at large shall be the full sponsibility of the dog owner);"11-1014.01(A) (control an
aggressive dog); 11-1010(A) (dogs exquired to be vaccinated for rabies).

1%4
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identified statutes. The definiticapplies to those statutes unléissir context requires
otherwise. The reference to “context” is @ogeneral license tapply the definition of
owner to Arizona statutes generally.

Arizona courts apping 8 11-1001(10) distinguidbetween a legal owner who ha
property rights in a dognd a “statutory owner” for purposes of Arizona’s animal cont
statutes. See Spirlong v. Brown&36 P.3d 779 (Ariz. CtApp. 2014). The Arizona
Court of Appeals noted iBpirlongthat the dog in questn (“Joop”) was “owned” by
Mayes, who had sole responsibility for its calé.at 781. The question addressed in t
case, however, was whether Mayes’ landl@dhwne, was a “statutory owner” of Joo
for purposes of liability undethe dog bite statuteld. (the question is “whether, as
matter of law, Browne was Joop’s ownerden the dog bite statutes (‘statutor
owner’)”). Arizona law thus recognizes thatperson can be an “owner” within th
meaning of the animabatrol statute without being the dog’s legal owner.

Second, Plaintiffs’ reading of § 11-1q@0) would lead to absurd results. /
person who left her dog with a caretakerrdwore than six days while on vacation wou
lose ownership of the dog to the caretak&rperson who stole dog could become its
legal owner by keeping it for six days.Arizona courts do not adopt statutor
interpretations that are absurdilke v. Arizona80 P.3d 269, 271 (Ariz. 2003) (citing
Marquez v. Rapid Harvest C&58 P.2d 168170 (Ariz. 1960)).

For these reasons, the Court concluttes 8§ 11-1001(10) does not provide

definition of animal ownershighat applied to Varner for pposes of the theft statute,.

Varner might have been thetdsutory owner” of one of #ndogs for purposes of the do
bite statute if she had allowed the dog ite someone while the dogas in her care, but
§ 11-1001(A) has no further effect. It did moake her the legal owner of the five dog

~°> The Court also notes th#&.R.S. § 1-215, not § 11001, is the statute thal
provides definitions for “the statutes and laws of this state[.]” Under this statute, pro

IS defined as including reand personal property, andrgenal property is defined as

“moneg/, oods, chattels, dogs, things iriac and evidences of debt. A.R.S. 8 ]
215(29). This statute _sug%]d?gt_s that tradilioléions of propertpwnership apply to dog
ownership, not the unique fddtion in § 11-1001(10).
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when she was interviewed byffders Baxter and Gonzales.

Plaintiffs also rely on a Mm City Ordinance that staté#s used inthis Chapter,
unless the context otherwise indicates, tbibowing terms shall have the meaning
herein ascribed to them. . . . Owner:yAperson or legal entity having a possessq
property right in an animal or who loars, cares for, exercises control over,
knowingly permits any animal to remain premises occupied by them.” Mesa, AZ
Code § 6-4-1. But this too & animal control law. Lik&8 11-1001(10), is seeks to affi
responsibility for purposes of animal conttailvs, not for purposes of general anim
ownership. The ordinance do@ot show that Officers BReer and Gonzales lacked
probable cause to believe thedidogs belonged to Arroyo.

4, Adequacy of the Investigation.

Plaintiffs also argue that Baxter's investigation was inadequate and one-g
Doc. 44 at 10-13. Plaintiffs emphasizattlan “officer is not entitled to a qualifiec
immunity defense . . . where @dpatory evidence is ignored that would negate a find
of probable cause.Broam 320 F.3d at 1032 (citinguehl v. Burtis 174 F.3d 646, 651
(8th Cir. 1999)). While tis is a correct statement of lathe Court finds tht the officers

did not ignore exculpatory evidence. Baxitexd spoken with both women, considersg

their version of events, reviewed text messg reviewed the MCACC documents, call¢

MCACC, and knew that Ms. Varner provaleno documents to support her claim ¢
ownership.

“Once probable cause taorest someone is establishe . . a law enforcement
officer is not ‘required by the Constitution tovestigate independently every claim g
innocence, whether thdaim is based on mistakeneidtity or [other defense].””Id. at
1032 (quotingBaker v. McCollan443 U.S. 137, 145-46 979)). Officer Baxter had
probable cause to believe that Varner wiasowingly . . . control[ing] property of
another with the intent tdeprive the other person of cuproperty.” A.R.S. § 13-
1802(A)(1). Nothing more was required to make the arré3aintiffs’ argument, if

accepted, would require an officer to halt @amest the instant auspect protests hef

-10 -

or

LI

Al
|

idec
|

ng

nf




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00 ~N O 00 W N P O

innocence. That is not the law.

Plaintiffs also emphasize that Arroyoentioned 8 11-1001(10) to Baxter as
possible argument Varner would make. Traegue that Baxter failed to conduct
reasonable investigation whendid not read the statute or sdelgal advice regarding it.
But Plaintiffs do not assert that Varner ewantioned 8§ 11-1001(1®) Baxter as a basis
for her ownership claim,ral in fact she did not.SeeDoc. 42-4 at 1-11 (transcript of
arrest). Moreover, as expha@d above, 8§ 11-1001(10) was miculpatory. It did not
support Varner’s claim of ownership. Theu@obconcludes that an officer in Baxter’

position does not lack probable cause becameeone other than the person bei

investigated tells him of adinly questionable statutory argant that might be made, but

is not made, by the pems being investigate¥.
5. Conclusion.

Viewing the evidence in thigght most favorable to Plaintiffs, the Court finds n
genuine dispute of material fact that Offe@axter and Gonzaldsed probable cause tq
arrest Varner for violatig A.R.S. 8 13-1802()(1). The Courtwill grant summary
judgment on Plaintiffs’ 8 1983 claim for unreasonable arrest.

B. Section 1983: Unreasonable Seizure.

Plaintiffs claim that Baxter and Gonegal unreasonably seized Varner's dogs|i

violation of her Fourth Amendment rightsAs with the unreasonable arrest clain
Plaintiffs argue that the officers lackedpable cause to believe that the dogs belong
to Arroyo. A police officer may make a wantless seizure of property if he h3
probable cause to believe the property was stofae Sanders v. City of San Dig§8

F.3d 1423, 1427 (9t@ir. 1996). As discussed aboveifiCers Baxter and Gonzales ha
probable cause to believe that the fiveggsl®elonged to Arroyo.The Court therefore

grants Defendants summary judgment oairRiffs’ § 1983 chim for unreasonable

® Even if Baxter were mistaken as tte meaning of § 11aD1, this would not
necessarily preclude a finding of probaldause. The Suprem@ourt recently re-
affirmed that an officer malyave a reasonable suspicioncaminal activity even though
the suspicion is based on a reasonable mistake of Heien v. North Carolinal35 S.
Ct. 530, 539-40 (2014).
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seizure.

C. State Law Claims.

Plaintiffs assert state-law claims forda imprisonment, malicious prosecution

conversion, intentional inflimn of emotional distress, gikgence, and negligent hiring

or supervision. Under Arizonaw, “[w]here there is no factual dispute, probable cause

Is always a question of law for the [ClourtHansen v. Garcia713 P.2d 1263, 1265
(Ariz. Ct. App. 1985) (citingsarwark Motor Sales, Inc. v. Woolridggs4 P.2d 34 (Ariz.
1960)).

In light of the Court’s finding that filcers Baxter and Gonzales had probaQ
cause to arrest Ms. Varner and seize thedings, all of Plaintiffs’ state-law claims fai
as a matter of law.See id.at 1265-66 (holding that becsaiprobable cause existed 1
arrest the plaintiff, summary judgment wappropriate on the plaintiff’'s malicious
prosecution, false arrest, falsmprisonment, gross negtgce, negligence, and civi
rights claims);see alsaCullison v. City of Peoria584 P.2d 1156, BD-61 (Ariz. 1978)
(same with respect to falsmprisonment, malicious prosaon, and gross negligencq
claims).

For the claims of false imprisonment andimaus prosecution;[tlhe law is well
settled that the existence of probabise is a complete defense[Hfockett v. City of
Tucson 678 P.2d 502, 505 (Ariz. Ct. App. 89. For the claim of conversion, th
existence of probable cause shows that fheeos did not exercise “wrongful dominion’
over the five dogs.See Case Corp. v. Gehrk&l P.3d 362, 365 (Ariz. Ct. App. 2004

(“Conversion is defined as ‘an act of wgdnl dominion or control over personal

property in denial of or iconsistent with the rights of another.”). For the claim
intentional infliction of emtonal distress, the Court findbhat arresting Varner ang
seizing the five dogs based on probabkuse did not amount to “extreme ar
outrageous” conduct-ord v. Revlon, In¢.734 P.2d 580, 585 (Ariz. 1987).

Plaintiffs also assert clais for negligence and grossgtigence. Doc. 1-1 at 14.

Defendants argue that police officers are umme from claims for snple negligence and
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therefore the Court should onlprsider Plaintiffs’ claim for gross negligence. Doc. 40

at 16 (citingLanderos v. City of Tucspr831 P.2d 850, 851 (Ari Ct. App. 1992)).
Federal district courts are divided on theespion of whether a police officer is immun
under Arizona law from a claim that hegligently arrested a perso@ompare Wright v.
City of PhoenixNo. CV-11-00181-PHX-GMS, 2011 W4071993, at *4 (D. Ariz. Sept.
13, 2011) (finding immunity)with Cable v. City of PhoeniNo. CV-12-00216-PHX-
JAT, 2013 WL 6532023, at *12 (D. Ariz. Be13, 2013) (finding no immunity). The

Court finds it unnecessary to decide this éssiAssuming that a police officer could be

liable for his negligence iaffecting an arrest, summagrdgment is still appropriate.

The tort of negligence requires breach the duty “to conform to the lega
standard of reasonable conduct ia light of the apparent risk.Stanley v. McCarve92
P.3d 849, 854 (Ariz. 2004)itation omitted). As discussethe arrest of Ms. Varner ang
the seizure of the five dogs were basegmbable cause and therefore were objectiv
reasonable. The officers, thereforerevaot negligent or grossly negligent.

Finally, Plaintiffs have claimed thahe City of Mesa ngligently hired and
supervised Officers Baxtemd Gonzales. “For an employ&r be held liable for the
negligent hiring, retention, or supervisionasf employee, a court must first find that th
employee committed a tort.Kuehn v. Stanley9l P.3d 346, 352 (Ariz. Ct. App. 2004
(citing Mulhern v. City of Scottsdal&99 P.2d 15, 18 (Ariz. CApp. 1990)). Plaintiffs
have not shown that Defendants commiteedort. Plaintiffs’ claim for negligent
supervision or hiring therefore fails as a matter of law.

IT ISORDERED THAT

1. Defendants’ motion for sumary judgment (Doc. 40) g anted.

2. Plaintiffs’ motionfor sunmary judgment (Doc. 44) denied.
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3. The Clerk is directetb enter judgment for Defelants and terminate this

action.

Dated this 20th day of February, 2015.

Nalbs Gttt
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‘David G. Campbell
United States District Judge
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