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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Demetrius A. Wilson, No. CV-13-02597-PHX-JAT
Petitioner, ORDER
V.

Charles L. Ryan, et al.,

Regpondents.

Pending before the Court is Petitionaristion to convert his habeas petition to
1983 civil rights action. (Dod4). This motion will be denied.

Petitionerwas grantedin Forma Pauperis statussolely to proceed in this habea
case. If Petitioner choosé&s file a civil rights complaint, he must opemew case by
filling out and filing the coureapproved form for filing acivil rights complaint by a
prisoner. At the same time, Petitioner meigiher pay the $400lifing and administrative

fees or fill out and file a court-approvédrm for filing an Application to Proceeth

Forma Pauperis (Non-Habeas) and a certified copyhi$ trust account statement for the

six months preceding the filing tie Complaint. 28 U.S.®.1915(a)(2). If a prisoner is

grantedIn Forma Pauperis status in a civil rights action, the prisoner must pay 1

$350.00 filing fee incrementally as set forin 28 U.S.C. § 1915(b)(1). Thus, if

Petitioner wishes to file a civil rights oglaint, he must file a new action.
In his motion, Petitioner also states that wants to “drop” his habeas petitior
Petitioner is cautioned a secti@B883 civil rights complaint isot an appropriate vehicle

to challenge convictions; rather “[hJabea®pus proceedings are the proper mechani
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for a prisoner to challenge the ‘ldgya or duration’ of confinement.”Badea v. Cox, 931
F.2d 573, 574 (9th Cir. 1991) (internal citats omitted). Accordingl Plaintiff may not
seek to have his convictions reversed ffiutare 42 U.S.C. § 1983ction. Moreover, a
prisoner’s claim for damages canra brought under 8 1983 judgment in favor of
the plaintiff would necessarilynply the invalidity of his conxtion or sentence,” unless
the prisoner demonstrates tliae conviction or sentence hareviously been reversed
expunged, or otherwise invalidatedeck v. Humphrey, 512 U.S. 477, 486-87 (1994).
Further, under 28 U.S.C. 244, a petitioner may not file a second or succesg

§ 2254 petition in the district court unless the petitioner has obtained a certification

the Ninth Circuit Court of Appesalauthorizing the district couto consider the second of

1113

subsequent 8 2254 fg@®n. A habeas petition is “second or successive’ if it rais
claims that were ocould have been adjudited on their merits in an earlier petition
Cooper v. Calderon, 274 F.3d 1270, 1273 (9th CiR001) (per curiam) (citations
omitted).

Given all of the above consequencesdrbpping” the habeapetition, the Court
will deny that request, without prejudic#. Petitioner considers adif the above and still
wishes to voluntarily dismissis habeas Petition, he may file a motion to dismi
However, as indicated above, this case will m@tconverted into aivil rights complaint

in any event.

Finally, Petitioner has also moved fappointment of counsel. (Doc. 16).

Generally, “[tlhere is naonstitutional right to counsel on habead3bnin v. Vasguez,
999 F.2d 425 (9th Cir. 1993)Moreover, in this case, B@oner is seeking counsel tg
assist with the civil rights complaint he seeo convert this casmto. Because this
Court will not convert this case to a civights complaint, the request for counsel
prosecute this as a civights complaint is moot.

Based on the foregoing,

IT 1SORDERED withdrawing the reference todtMagistrate Judge for Docs. 1
and 16.
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IT ISFURTHER ORDERED that the motion to convetitis case to a civil rights
complaint and to “drop” the habs petition (Doc. 14) is denied.

IT ISFURTHER ORDERED that the motion for appatment of counsel (Doc.
16) is denied.

IT IS FINALLY ORDERED that the Clerk of Coawrmust mail Petitioner a
court-approved form for filing a civil rightsomplaint by a prisoneand a court-approved
form for filing an Application to Proceeth Forma Pauperis (Non-Habeas).

Dated this 2nd dagf October, 2014.

James A. Teilbﬂrg
Senior United States District Judge




Instructionsfor Prisoners Applying for Leaveto Proceed in Forma Pauperis
Pursuant to 28 U.S.C. 8§ 1915 in a Civil Action (Non-habeas) in Federal Court

You must pay the $350.00 filinfge plus the $50.00 administrative fees for a civil action.
If you later file an appeal, you will be obligakto pay the $455.00 filing fee for the appeal.

If you have enough money to pay the full $40Gild@y and administrative fees, you should
send a cashier’s check or money order payable to the Clerk of the Court with your complaint.

If you do not have enough money to payftie$400.00 filing and administrative fees, you
can file the action without prepang the fees. However, the cowitl assess an initial partial filing
fee. The initial partial filingdée will be the greater of 20% thfe average monthly deposits or 20%
of the average monthly balance in your priswnjail account for the six months immediately
preceding the filing of the lawsuit. The cowill order the agency that has custody of you to
withdraw the initial partial filingee from your prison or jail account as soon as funds are available
and to forward the money to the court.

After the initial partial filing fee has begraid, you will owe the balance of the $350.00
filing fee (you will not be required to pay the $50&uninistrative fee). Until the filing fee is paid
in full, each month you will owe 20% of your preceding month's income. The agency that holds you
in custody will collect that money and forwardatthe court any time the amount in your account
exceeds $10.00. The balance of the filing fee may lected even if the action is later dismissed,
summary judgment is granted against you, or you fail to prevail at trial.

To file an action without prepaying the filing fee, and to proceed with an aatforma
pauperis, you must complete the attached form andrretuto the court wittyour complaint. You
must have a prison or jail official complete the certificate on the bottom of the form and attach a
certified copy of your prison or jail account gtiatent for the last six months. If you were
incarcerated in a different institution during anytpat the past six months, you must attach a
certificate and a certified copy of your account statement fromiestitution at which you were
confined. If you submit an incomplete formdar not submit a prison or jail account statement with
the form, your request to proceedorma pauperis will be denied.

Even if some or all of thaling fee has been paid, the court is required to dismiss your action
if: (1) your allegation of poverty is untrue;)(2he action is frivolous or malicious; (3) your
complaint does not state a claim upon which relief can be granted; or (4) your complaint makes a
claim against a defendant for money damages and that defendant is immune from liability for money
damages.

If you file more than three #ons or appeals which are dissed as frivolous or malicious

or for failure to state a claim on which relief can be granted, you will be prohibited from filing any
other actiorin forma pauperis unless you are in imminent danger of serious physical injury.

Revised 5/1/2013



Name and Prisoner/Booking Number

Place of Confinement

Mailing Address

City, State, Zip Code

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

)
, ) CASE NO.
Plaintiff, )
)
VS. ) APPLICATION TO PROCEED
) IN FORMA PAUPERIS
) BY A PRISONER
Defendant(s). ) CIVIL (NON-HABEAS)
)

l, , declare, in support of my request to proceed in the above
entitled case without prepayment of fees under 28 U.S.C. § 1915, that | am unable to pay the fees for tf
proceedings or to give security therefor and that | believe | am entitled to relief.

In support of this application, | answer the following questions under penalty of perjury:

1. Have you ever before brought an actor appeal in a federal court whyleu were incarcerated or detained?
[lyes [INo If"Yes," how many have you filed?
Were any of the actions or appeals dismissed becazjse/éte frivolous, maI|C|ou9,r failed to state a claim
upon which relief may be grante®yes [INo If "Yes," how many of them?

2. Are you currently employed at the institution where you are confined? [lyes [INo
If "Yes," state the amount of your pay and where you work.

3. Do you receive any other payments from the institution where you are confined®Yes [INo
If "Yes," state the source and amount of the payments.
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4. Do you have any other sources of im&y savings, or assets either inside or outside of the institution where

you are confined? ClYes [INo
If "Yes," state the sources and amounts of the income, savings, or assets.

| declare under penalty of perjury that the above information is true and correct.

DATE SIGNATURE OF APPLICANT

CONSENT TO COLLECTION OF FEES FROM TRUST ACCOUNT

l, , hereby consent to hang the designated correctional officials at this
institution release to the Court my trust account inforomatl further consent to having the designated correctional
officials at this institution withdraw from my trust accotim funds required to complyitiv the order of this Court
for the payment of filing fees in accordance with 28 U.S.C. § 1915(b).

My consent includes withdrawal from my account by ectional officials of partial initial payments to this
Court equal to 20% of the greater of:

(A) the average monthly deposits to my account for the six-month period preceding my filing of thi:
action, or

(B) the average monthly balance in my account for the six-month period preceding my filing of thi:
action.

My consent also includes monthly withdrawals fromasgount by correctional officials of an amount equal
to 20% of each month’s income. Whenever the amioumiy account reaches $10.00, correctional officials will
withdraw that amount and forward it to the Court until trgpined filing fee is paid ifull. 1 understand that | am
liable for paying the entire fee, even if my case is dismissed by the Court before the fee is fully paid.

DATE SIGNATURE OF APPLICANT

CERTIFICATE OF CORRECTIONAL OFFICIAL
AS TO STATUS OF APPLICANT’'S TRUST ACCOUNT

l, , certify that as of the date applicant signed this application:
(Printed name of official)

The applicant’s trust account balance at this institution is: $
The applicant’s average monthly deposits during the prior six months is: $
The applicant’s average monthly balance during the prior six months is: $

The attached certified account statement accurately reflects the status of the applicant’s account.

DATE AUTHORIZED SIGNATURE TITLE/ID NUMBER INSTITUTION

Revised 5/1/2013 2



Instructionsfor a Prisoner Filing a Civil Rights Complaint
in the United States District Court for the District of Arizona

1. Who May Use This FormThe civil rights complaint form is designed to help incarcerated
persons prepare a complaint seeking relief foradation of their federal civil rights. These
complaints typically concern, but are not limited to, conditions of confinermdms.form should

not be used to challengeyour conviction or sentence. If you want to challenge a state conviction

or sentence, you should file a petition under 28 U.S.C. § 2254 for a writ of habeas corpus by a
person in state custody. If you mtdo challenge a federal contion or sentence, you should file

a motion under 28 U.S.C. § 2255 to vacate sentence in the federal court that entered the judgment.

2. The Form Local Rule of Civil Procedure (LRCiv) 3.4(a) provides that complaints by
incar cerated persons must be filed on the court-approved form. The form must be typed or
neatly handwritten. The form must be completdlgd in to the extent applicable. All questions
must be answered clearly and concisely inajygropriate space on the form. If needed, you may
attach additional pagdsut no morethan fifteen additional pages, of standard letter-sized paper.
You must identify which part dhe complaint is being contindend number all pages. If you do
not fill out the form properly, you ilWbe asked to submit additional or corrected information, which
may delay the processing of your action. You do not need to cite law.

3. Your Signature You must tell the truth and sign the form. If you make a false statement of a
material fact, you may be prosecuted for perjury.

4. The Filing and Administrative Fee§he total feefor this action are $400.00 ($350.00 filing fee

plus $50.00 administrative fee). If you are unable to immediately pay the fees, you may request
leave to proceeih forma pauperis. Please review the “Information for Prisoners Seeking Leave

to Proceed with a (Non-Habeas) Civil Action in Federal CuFRorma Pauperis Pursuant to 28
U.S.C. § 1915” for additional instructions.

5. Original and Judge’s Copy’ou must send asriginal plusone copy of your complaint and of
any other documents submitted to the Court. Most send one additional copy to the Court if you
wish to have a file-stamped copy of the documeturned to you. All copies must be identical to
the original. Copies may be legibly handwritten.

6. Where to File You should file your complaint in the divisigvher e you wer e confined when

your rights were allegedly violated. SeelLRCiv 5.1(a) and 77.1(a). If you were confined in
Maricopa, Pinal, Yuma, La Paz, or Gila Countilg in the Phoenix Division. If you were confined

in Apache, Navajo, Coconino, Mohave, or Yavapaunty, file in the Prescott Division. If you

were confined in Pima, Cochise, Santa Cruz, Graham, or Greenlee County, file in the Tucson
Division. Mail the original and one copy of the complaint with the $400 filing and
administrative feesor the application to proceed in forma pauperis to:
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Phoenix & Prescott Divisions OR Tucson Division

U.S. District Court Clerk U.S. District Court Clerk

U.S. Courthouse, Suite 130 U.S. Courthouse, Suite 1500
401 West Washington Street, SPC 10 405 West Congress Street
Phoenix, Arizona 85003-2119 Tucson, Arizona 85701-5010

7. Change of Addressfou must immediately notify the Court and the defendants in writing of any
change in your mailing addres&ailure to notify the Court of any change in your mailing
addressmay result in the dismissal of your case.

8. Certificate of ServiceYou must furnish the defendamtgh a copy of any document you submit
to the Court (except the initial complaint and application to prooeéatma pauperis). Each
original document (except the initialroplaint and application to proceedforma pauperis) must
include a certificate of service on the last pafi¢he document stating the date a copy of the
document was mailed to the defendants and the address to which it was mailedd.FeeCiv.
P.5(a), (d). Any document received by the Cthat does not include a certificate of service may
be stricken. A certificate of service should be in the following form:

| hereby certify that a copy of the foregoing document was mailed
this (month, day, year) to:
Name:
Address:
Attorney for Defendant(s)

(Signature)

9. Amended Complaintlf you need to change any of tinbormation in the initial complaint, you

must file an amended complaint. The amehcemplaint must be wten on the court-approved

civil rights complaint form. You may file one amended complaint without leave (permission) of
Court before any defendant has an®aerour original complaint. Séed. R. Civ. P. 15(a). After

any defendant has filed an answer, you musafiteotion for leave to amend and lodge (submit) a
proposed amended complaint. LRCiv 15.1. Intamltl an amended complaint may notincorporate

by reference any part of your prior complaint. LRCiv 15.1(a)/)y allegations or defendants

not included in theamended complaint are consider ed dismissed. All amended complaints are
subject to screening under the Prison Litigation Reform Act; screening your amendment will take
additional processing time.

10. Exhibits You should not submit exhibits with the complaint or amended complaint. Instead,
the relevant information should be paraphraséol should keep the exhibits to use to support or
oppose a motion to dismiss, a motion for summary judgment, or at trial.

11. Letters and Motionslt is generally inappropriate to write a letter to any judge or the staff of
any judge. The only appropriate way to commuiieéth the Court is bfiling a written pleading
or motion.




12. Completing the Civil Rights Complaint Farm

HEADING:
1. Your Name Print your name, prison or inmate number, and institutional mailing address
on the lines provided.

2. Defendantslif there ardour or fewer defendants, print the name of each. If you name
mor ethan four defendants, print the name of thetfalefendant on the first line, write the
words “and others” on the second line, anddttan additional page listing the nameal bf

of the defendants. Insert the additional paiger page 1 and numhbie“1-A” at the bottom.

3. Jury DemandIf you want a jury trial, you nat write “JURY TRIAL DEMANDED” in
the space below “CIVIL RIGHTS COMPLAINT BX PRISONER.” Failure to do so may
result in the loss of the right to a jury triah jury trial is not available if you are seeking
only injunctive relief.

Part A. JURISDICTION:
1. Nature of SuitMark whether you are filing the complaint pursuant to 42 U.S.C. § 1983
for state, county, or city defendants; “Bivens v. Six Unknown Federal Narcotics Afgents
federal defendants; or “other.” If you mark “other,” identify the source of that authority.

2. Location ldentify the institutiorand city where the alleged violation of your rights
occurred.

3. Defendants Print all of the requested information about each of the defendants in the
spaces provided. If you are naming more than four defendants, you must provide the
necessary information about each additionalrddeat on separate pages labeled “2-A,” “2-

B,” etc., at the bottom. Insert the additional page(s) immediately behind page 2.

Part B. PREVIOUSLAWSUITS:

You must identify any other lawg you have filed in either state or federal court while you
were a prisoner. Print all of the requestednmiation about each lawsuit in the spaces provided.
If you have filed more than tee lawsuits, you must provide the necessary information about each
additional lawsuit on a separate page. Label the(ppge “2-A,” “2-B,” et., at the bottom of the
page and insert the additional page(s) immediately behind page 2.

Part C. CAUSE OF ACTION:
You must identify what rights each defendamtiaied. The form provides space to allege
three separate countng violation per count). If you are alleging more than three counts, you
must provide the necessary information about each additional count on a separate page. Number
the additional pages “5-A,” “5-B,” etc., and inségrém immediately behind page 5. Remember that
you are limited to a total of fifteen additional pages.



1. Counts You must identify whicleivil right was violated.Y ou may allegetheviolation
of only onecivil right per count.

2. Issue Involved Check the box that most closely identifies the issue involved in your
claim. You may check only onebox per count. If you check the box marked “Other,” you
must identify the specific issue involved.

3. Supporting FactsAfter you have identified which divight was violated, you must state

the supporting facts. Be as specific as possible. You must state what each individual
defendant did to violate your rights. If tkes more than one defendant, you must identify
which defendant did what act. You alsbould state the date(s) on which the act(s)
occurred, if possible.

4. Injury. State precisely how you were injured by the alleged violation of your rights.

5. Administrative RemediesYou must exhaust any available administrative remedies
before you file a civil rights complaint. Sé2 U.S.C. § 1997e. Consequently, you should
disclose whether you have exhausted the inmate grievance procedures or administrative
appeals for each count in your complaint. & ¢ginievance procedures were not available for

any of your counts, fully explain why on the lines provided.

Part D. REQUEST FOR RELIEF:
Print the relief you are seeking in the space provided.

SIGNATURE:

You must sign your name and print the date you signed the complaint. Failure to sign the
complaint will delay the processing of your acti Unless you are an attorney, you may not bring
an action on behalf of anyone but yourself.

FINAL NOTE

You should follow these instructions carefulBailure to do so may result in your complaint
being stricken or dismissed. All questions mustanswered concisely in the proper space on the
form. If you need more space, you may attach nierti@n fifteen additional pages. But the form
must be completely filled in to the extent applicable. If you attach additional pages, be sure to
identify which section of the complaint is being continued and number the pages.



Name and Prisoner/Booking Number

Place of Confinement

Mailing Address

City, State, Zip Code

(Failureto notify the Court of your change of address may result in dismissal of thisaction.)

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

)
— ;)
(Full Name of Plaintiff) Plaintiff, )
)
vs. ) CASE NO
) (To be supplied by the Clerk)
(1) ;)
(Full Name of Defendant) )
(2) ;)
) CIVIL RIGHTSCOMPLAINT
(3) ) BY A PRISONER
)
(4) ) [ Original Complaint

Defendant(s). ) [ First Amended Complaint
D Check if there are additional Defendants and attach page 1-A listing them ) D Second Amended Complaint

A. JURISDICTION

1. This Court has jurisdiction over this action pursuant to:
[128 U.S.C. 8 1343(a); 42 U.S.C. § 1983
[128 U.S.C. § 1331; Bivens v. Six Unknown Federal Narcotics Agéa&U.S. 388 (1971).
[1 Other:

2. Institution/city where violation occurred:

550/555
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B. DEFENDANTS

1. Name of first Defendant: . The first Defendant is employed as:
(Position and Title) o (Institution)

2.  Name of second Defendant: . The second Defendant is employed as:
(Position and Title) o (Institution)

3.  Name of third Defendant: . The third Defendant is employed as:
(Position and Title) o (Institution) '

4. Name of fourth Defendant: . The fourth Defendant is employed as:
(Position and Title) o (Institution)

If you name morethan four Defendants, answer the questions listed above for each additional Defendant on a separ ate page.

C. PREVIOUSLAWSUITS
1. Have you filed any other lawsuits while you were a prisoner? [l Yes [1No
2. If yes, how many lawsuits have you filed? . Describe the previous lawsuits:
a. First prior lawsuit:
1. Parties; V.

2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

b. Second prior lawsuit:
1. Parties: V.
2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

c. Third prior lawsuit:
1. Parties: V.
2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

If you filed more than three lawsuits, answer the questionslisted above for each additional lawsuit on a separ ate page.

2



D. CAUSE OF ACTION

COUNT |

1. State the constitutional or other federal civil right that was violated:

2. Count I. Identify the issue involved. Cheokly one. State additional issues in separate counts.
L] Basic necessities L] Mail [ Access to the court [1 Medical care
L1 Disciplinary proceedings L1 Property L1 Exercise of religion [] Retaliation

1 Excessive force by an officer [ Threat to safety_] Other:

3. Supporting Facts. State as briefly as possible the FACT®orting Count |. Describe exactly wieath
Defendant did or did not do that wiated your rights. State the facts clgar your own words without citing legal
authority or arguments.

4. Injury. State how you were injured by the actions or inactions of the Defendant(s).

5. Administrative Remedies:

a.

o

Are there any administrative remedies (grievanceguhares or administrative appeals) available at your

institution? [dYes L[INo
Did you submit a request for administrative relief on Count 1? [1Yes L[INo
Did you appeal your request for relief on Count | to the highest level? [1Yes [INo

If you did not submit or appeal a request for adstiiative relief at any level, briefly explain why you
did not.




COUNT I1

1. State the constitutional or other federal civil right that was violated:

2. Countll. Identify the issue involved. Cheokly one. State additional issues in separate counts.
[] Basic necessities ] Mail ] Access to the court [] Medical care

L] Disciplinary proceedings L] Property L1 Exercise of religion [] Retaliation

L1 Excessive force by an officer L1 Threat to safetyL 1 Other:

3. Supporting Facts. State as briefly as possible the FACT®orting Count Il. Describe exactly wieatch
Defendant did or did not do that violated your rights. Sthiefacts clearly in your omwords without citing legal
authority or arguments.

4. Injury. State how you were injured by the actions or inactions of the Defendant(s).

5. Administrative Remedies.

a.

=

o o

Are there any administrative remedies (grievancegohares or administrative appeals) available at your

institution? [1Yes L[INo
Did you submit a request for administrative relief on Count 11? [1Yes [INo
Did you appeal your request for relief on Count Il to the highest level? [1Yes [1No

If you did not submit or appeal a request for adstiative relief at any level, briefly explain why you
did not.




COUNT 111

1. State the constitutional or other federal civil right that was violated:

2. Count Ill. Identify the issue involved. Cheokly one. State additional issues in separate counts.
] Basic necessities 1 Mail [ Access to the court [1 Medical care
L] Disciplinary proceedings L] Property L] Exercise of religion [] Retaliation
1 Excessive force by an officer L1 Threat to safetyL 1 Other:

3. Supporting Facts. State as briefly as possible the FACT®orting Count lll. Describe exactly wheaich

Defendant did or did not do that violated your rights. Sthiefacts clearly in your omwords without citing legal
authority or arguments.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

Administrative Remedies.
a. Arethere any administrative remedies (grievancegahares or administrative appeals) available at your

institution? [1Yes [INo
b. Did you submit a request for administrative relief on Count I11? [1Yes [INo
c. Did you appeal your request for relief on Count Il to the highest level? [1Yes [INo

d. If you did not submit or appeal a request for adstiative relief at any level, briefly explain why you
did not.

If you assert morethan three Counts, answer the questions listed above for each additional Count on a separ ate page.



E. REQUEST FOR RELIEF

State the relief you are seeking:

| declare under penalty of perjury that the foregoing is true and correct.

Executed on

DATE SIGNATURE OF PLAINTIFF

(Name and title of paralegal, legal assistant, or
other person who helped prepare this complaint)

(Signature of attorney, if any)

(Attorney’s address & telephone number)

ADDITIONAL PAGES

All questions must be answered concisely in the prepace on the form. If yoleed more space, you may attach
no more than fifteen additional pages. But the form must be completely filled in to the extent applicable. If y«
attach additional pages, be sure to identify which@ecti the complaint is being continued and number all pages.



