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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lewis A. Martin, No. CV 13-2639-PHX-DGC (SPL)
Plaintiff,
VS. ORDER

Joseph M. Arpaio, et al.,
Defendants.

Plaintiff Lewis A. Martin, who is confinedth the Maricopa Gunty Fourth Avenue
Jail, has filed gro secivil rights Complaintpursuant to 42 U.S.C. § 1983 (Doc. 1) af
an Application to Proceeth Forma Pauperis(Doc. 2). The Court will dismiss the
Complaint with eave to amend.
l. Application to ProceedIn Forma Pauperis and Filing Fee

Plaintiff's Application to Proceeth Forma Pauperiswill be granted. 28 U.S.C.
§ 1915(a). Plaintiff must pay the statutoryrfiifee of $350.00. 28.S.C. § 1915(b)(1).
The Court will assess an initial partial filingefef $20.75. The renraer of the fee will
be collected monthly in payments of 20%tleé previous month’s income each time tf
amount in the account exceeds $10.00. 28QJ.8.1915(b)(2). The Court will enter 3
separate Order requiring the appropriate gavent agency to collect and forward th

fees according to the statutory formula.

nd

ne

e

Dockets.Justia.c


http://dockets.justia.com/docket/arizona/azdce/2:2013cv02639/829872/
http://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2013cv02639/829872/5/
http://dockets.justia.com/

JDDL-K

© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

Il. Statutory Screeningof Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relig

against a governmental entity @an officer or an employeaf a governmental entity. 28

U.S.C. 8§ 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff

has raised claims that are legally frivolausmalicious, that fail to state a claim upon

which relief may be granted, or that seslonetary relief from a defendant who |
immune from such relief28 U.S.C. § 1915A(b)(1), (2).

A pleading must contain a “shahd plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CW. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatibmslemands more than an unadorned, th
defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficéd:

“[A] complaint must contain sufficient fagal matter, accepted as true, to ‘state
claim to relief that is plausible on its face Id. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)). A claim isapkible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more lilkiglanations” for a defendant’'s conduddl.
at 681.

But as the United States Court of Agas for the Ninth Cingit has instructed,

courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,

342 (9th Cir. 2010). A “complaint [filed by pro se prisoner] ‘must be held to les$

stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (2007pér curian)).
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1 If the Court determines that a pleadicmuld be cured by thallegation of other

2 | facts, apro selitigant is entitled to apportunity to amend a otlaint before dismissal

3| of the action.SeelLopez v. Smitl203 F.3d 11221127-29 (9tHCir. 2000) é€n bang. The

4| Court should not, however, advise the litighiotv to cure the defects. This type of

5| advice “would undermine distt judges’ role as impartial decisionmakersPliler v.

6| Ford, 542 U.S. 225, 231 (2004%ee alsoLopez 203 F.3d at 1131.13 (declining to

7 | decide whether the court was required tforim a litigant of deficencies). Plaintiff's

8| Complaint will be dismissed fdailure to state a clainut because it nyapossibly be

9| amended to state a claim, the Couit dismiss it with leave to amend.
10| 1. Complaint
11 Plaintiff filed his Complaint on the cauapproved form, but hemitted page two,
12| wherein he is required to list the Defendamésis suing. Nevertheless, the Court will
13| screen his Complaint because he has listeddlowing individuals as Defendants in the
14| caption of his Complaint: Mazopa County Sheriff Joph Arpaio; Facility Commander
15| A. Harmon; and Attorney William Peterson.Plaintiff asserts five claims and seeks
16| compensatory and punigvdamages, attorney'’s fees and costs.
17 Plaintiff designates Count | as a claimenicessive force by an officer. Plaintiff
18| alleges that upon being booked at Maricdpaunty Jail on August 20, 2013, he was
19| placed in a padded security room without &tothing. Accordingo Plaintiff, inmates
20| are placed in a security room to protect themselves or others from injury. Plaintiff $tate
21| that he was “in an unstable mental statenafd” and all he can remember is that while
22| lying on his stomach with his hands undes head, he woke ugnd heard detention
23| officers yelling at him to remove his handrom under his head. Plaintiff was not
24 | resisting or exhibitingany type of aggressivieehavior when he vgashot with a Taser
25| gun, even though he wasristable physically or menid@ and in a security room
26
27
28 L If Plaintiff files an amend&complaint, he must followhe instructions for listing

Defendants on page two of the court-approved form.
JDDL-K _3.
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“deemed necessary to accommodate physicaledlsas mental well being.” Plaintiff
asserts that he was injurplysically and emotionally.

Plaintiff designates Count Il as a deroéiconstitutionally adegate medical care.
He alleges that he has been incarceratddanFourth Avenue Jafbr four months and
has requested medical and mental health stgmar assistance. Plaintiff states that
has submitted numerous health needs requy#stdR”s) to be seen by a health car
provider or a mental health advisor or psathst, but his HNRs ha “not been adhered
to or taken seriously.”

Plaintiff designates Count Il as a dahiof his Sixth Amendment right tg
assistance of counsel. Afteraititiff was arrested and chargém, was “giveran attorney

to represent [him] throughouhe criminal proceedings as well as court proces

Plaintiff alleges that his attorney, Defend&dterson, “has continuously shown himse

to be incompetent and unpeskionall.]” Plaintiff assestthat he has continuously
requested information and eweiace relating to his case “as well as other case fac
which have not been given to myself or granted.”
Plaintiff appears to allege an equal pratecclaim in Count 1V. He states that he
has not been found guilty ainy crimes, sentenced oonvicted “to where my due
process and equal protectionatiflaws should be forfeited aleprived.” Plaintiff alleges
that every time he goes to court he ispssearched, clothed, atkled and pat-down
searched even though he has not yet beend guilty of any crimer wrong doing.

Plaintiff alleges in Count ¥hat he has been illegally sirsearched, in violation of

the Fourth Amendment. He asserts tbafendant Arpaio has instructed Defendant

Harmon and facility commander® have housing officers “force inmates to [
completely stripped of all clbing before being issued nesothes, then shackled ang
‘pat down’ searched agaiefore and upon return from each and every cg
appearance.” Plaintiff alleges that Arp&ias “repeatedly violated [his] 4th Amendme
right by illegally strip searédhg an ‘un-sentenced’ inmatsithout war[a]nt, necessary

immediate safety concern or cause of action.”
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IV. Failure to State a Claim
To state a claim under 8§ 1983, a plainti@ist allege facts supporting that (1) th

conduct about which he complains was coneditby a person acting under the color

state law and (2) the conductpdized him of a federal constitutional or statutory right.

Wood v. Ostrander879 F.2d 583, 587 (9@ir. 1989). A plaintiff must also allege tha
he suffered a specific injury asresult of the conduct of a particular defendant and
must allege an affirmative link between timury and the conduct of that defendan
Rizzo v. Goodet23 U.S. 362,BL-72, 377 (1976).

A. Peterson

A prerequisite for any relief under 283 are allegations to support that
defendant acted under the color of state Iale “under color of state law” component
the equivalent of the “state actioméquirement under the ConstitutionLugar v.
Edmondson QOil Co, Inc457 U.S. 922, 928 (1982)ensen v. Lane Count222 F.3d
570, 574 (9th Cir. 2000) (citing/est v. Atkins487 U.S. 42, 49 (1988Rendell-Baker v.
Kohn 457 U.S. 830, 838 (1982)). “Acting undsolor of state law is ‘a jurisdictional
requisite for a 8 1983 action.”Gritchen v. Collier 254 F.3d 807, 812 (9th Cir. 2001
(quotingWest 487 U.S. at 46). Whether an attormepresenting a criminal defendant

privately retained, a public defender, or deappointed counsel, he or she does not

under color of state law.See Polk County v. Dodso#54 U.S. 312, 317-18 (1981);

Miranda v. Clark County, Nevad&19 F.3d 465, 46@th Cir. 2003) én bang¢. Because
Plaintiff's criminal defenseattorney, Defendant Petersas, not acting under color of
state law, Plaintiff fails to state a claiagainst him and Peterson and Count Il will k
dismissed.

B. Arpaio and Harmon

While Plaintiff may sue Araio and Harmon for violeins of constitutional rights
for acts taken under color of state law, Riffifails to state a claim against either g
them. “A plaintiff must allege facts, not simply conclusions, thatsthat an individual

was personally involved in the gigvation of his civil rights.” Barren v. Harrington 152
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F.3d 1193, 1194 (9th €i1998). For an individal to be liable in his official capacity, a
plaintiff must allege that the official acted a result of a policy, practice, or custoBee
Cortez v. County of Los Angel&94 F.3d 1186, 1188 (9thrCR001). Further, there ig

no respondeasuperiorliability under 8 1983, so a defendant’s position as the supervisor

of someone who allegedly violated a ptdffs constitutional rights does not make him
liable. Monell v. Dep’t of Soc. Serygl36 U.S. 658691 (1978)Taylor v. List 880 F.2d
1040, 1045 (9th Cir.989). A supervisor in his indidual capacity “is only liable for
constitutional violations of hisubordinates if theupervisor participated in or directed
the violations, or knew of the violatiorméd failed to act to prevent themTaylor, 880
F.2d at 1045.

In Count V, Plaintiff makes a genérad assertion that Arpaio and Harmon
require housing officers to hauanates remove their clothirajnd be searchashen they
arrive at the jail and before and after coympearances. Plaintiffsb alleges that Arpaio
“repeatedly violated [his] 4th Amendmenght by illegally strp searching an ‘un-
sentenced’ inmate without waffd, necessary immediate safety concern or causs
action.”

As discussed below, Plaintiff fails tstate a claim for a Fourth Amendment

violation for illegal search and seizure. ThB&intiff necessarily fails to state a clain

jun}

against Arpaio and Harmon rfoan unconstitutional custgmpractice, or policy.
Moreover, Plaintiffs allegations fail to specifically describe the allegedly
unconstitutional custom, practice, or policy facts to support Arpaio’s or Harmon’s
involvement in promulgating or endorsingchucustom, practice, or policy. As for
Plaintiff's claim that Arpaio himself has peatedly violated # Fourth Amendment by
illegally strip searching an un-sentenced inmheefails to state wvan Arpaio conducted
these searches, where these searches occunratl Plaintiff was the person Arpaid
searched. Accordingly, Ptaiff fails to state a clainagainst Arpaio and Harmon and

they will be dismissed.

of



1 Because Plaintiff has failed to state airtl against any ideniible Defendant, his
2| Complaint will be dismissedith leave to amend.
3 C. Excessivd-orce
4 The Fourteenth Amendment Due Prxeclause, not the Eighth Amendment,
5| protects pretrial detainees from excesdwmee that amounts to punishmertgibson v.
6| County of Washqo&90 F.3d 1175, 1197 (9tir. 2002). “[T]he Burth Amendment sets
7| the ‘applicable constitutional limitations’ for considering claims of excessive force dyring
8 | pretrial detention.” Id. (quotingPierce v. Multnomah County6 F.3d 10321043 (9th
9| Cir.1996).
10 The Fourth Amendment does not plohthe use of reasonable forc&atum v.
11| City & County of San Francis¢d41 F.3d 1090, 1095 (9thrCR006). Whether the forcg
12| was excessive depends on “whether the afficactions [were] ‘objectively reasonable’
13| in light of the facts and mumstances confronting themwithout regard to their
14| underlying intent or motivation."Graham v. Connqr490 U.S. 386, 397 (1989)atum
15| 441 F.3d at 1095 0lli v. County of Orange351 F.3d 410, 415 (9th Cir. 2003). The
16| Court must balance the natuamd quality of the intrusio against the countervailing
17| governmental interests at stakeésraham 490 U.S. at 396Lolli, 351 F.3d at 415.
18| Moreover,
19 [tlhe “reasonableness” of a particulzse of force must be judged from the
20 perspective of a reasonable officer oa Htene, rather d@m with the 20/20
21 vision of hindsight. R “Not evyerpgsh o’r shove, eve? if it may later
seem unnecessary in the peace of a judge’s chambers,” violates the Fourth
22 Amendment.
23| Graham 490 U.S. at 396 (citations omitted).
24 Plaintiff fails to allege sufficient facts Count | to support that the amount of
25| force allegedly used was objectively unreasonahbtier the circumstances. Plaintiff fails
26| to identify the individual wb allegedly shot him with daser or any other detention
27| officer allegedly involved in the use of excessforce. In addition, Plaintiff does not
28| state whether he was complyinith the officers’ orders or generally resisting them. Hor
JDDL-K 7.
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these reasons, Plaintiff fails to state amldor excessive force under the circumstand
in Count I.

D. Medical Care

Not every claim by a prisoner relating ttadequate medicateatment states 3
violation of the Eighth or Fourteenth Andment. To state a § 1983 medical claim,
plaintiff must show that the defendants dcteith “deliberate indifference to seriou
medical needs.”Jett v. Penner439 F.3d 1091, 109®th Cir. 2006) (quotindestelle v.
Gamble 429 U.S. 97, 104 (1976)). A plaintifiust show (1) a “serious medical neeq
by demonstrating that failure to treat tbhendition could result in further significan
injury or the unnecessary and wanton itiitin of pain and (2) the defendant’s respon
was deliberately indifferentJett 439 F.3d at 109@uotations omitted).

“Deliberate indifference is a high legal standardidguchi v. Chung391 F.3d
1051, 1060 (9th @i 2004). To act with deliberatadifference, a prison official musit
both know of and disregaran excessive risk to inmate hba“the official must both be
aware of facts from which the inference coulddoawn that a substantial risk of seriod
harm exists, and he mussaldraw thanference.” Farmer v. Brennan511 U.S. 825,
837 (1994). Deliberate indifference the medical context may be shown by
purposeful act or failure to respond to aspner’'s pain or possible medical need a
harm caused by the indifferencdett 439 F.3d at 1096. Mbkerate indifference may

also be shown when a prison official inienally denies, delays, or interferes wit

medical treatment or by the warison doctors respond toetiprisoner’'s medical needs.

Estelle 429 U.S. at 104-05ett 439 F.3d at 1096.

Deliberate indifference is a higher stand#nen negligence or lack of ordinary
due care for the prisoner’s safetfrarmer, 511 U.S. at 835. “Neither negligence n(
gross negligence will constitutdeliberate indifference.Clement v. California Dep’t of
Corr., 220 F. Supp. 2d 1098105 (N.D. Cal. 2002xeealso Broughton v. Cutter Labs.
622 F.2d 458, 460 (9th Cin980) (mere claims of “indifference,” “negligence,” g

“medical malpractice” do not support aicth under 8§ 1983). “A difference of opiniof
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does not amount to deliberate indifference[doplaintiff's] serious medical needs.’

Sanchez v. Vild891 F.2d 240, 242 (9tir. 1989). A mere delay in medical car¢

without more, is insufficient to state aach against prison officials for deliberat
indifference. SeeShapley v. Nevada Bd. 8tate Prison Comm’rs/66 F.2d 404, 407
(9th Cir. 1985). The indifferenamust be substantial. The action must rise to a leve
“unnecessary and wanton infliction of pairEstelle 429 U.S. at 105.

In Count Il, Plaintiff states that heubmitted numerous HNRbut he fails to
provide any details about those HNRs sucthasdates he submitted each HNR, what
said in his HNRs, to whom he gave the HNBsd what response he received, if ar
Further, he fails to identify gnindividual allegedly responsibler the denial of medical
care. Accordingly, Plaintifhas failed to state a claim of deliberate indifference tq
serious medical need in Count Il.

E. Fourth Amendment

While Plaintiff alleges violations of &irights under the Failr and Fourteenth
Amendments in Counts IV dnV, both claims relate tthe allegedly unconstitutiona
practice of strip searching detainees or insatethe Fourth Avenuéail. Such claims
are properly analyzed underetkourth Amendment. Detairgedike convicted prisoners
do not possess “the full range of freedoafsan unincarcerated individual. Bell v.
Wolfish 441 U.S. 520, 546 (1979)The applicability of tlke Fourth Amendment turns of

whether the person invoking ipgotection can claim a “jusi#ble,” a “reasonable,” or a

“legitimate expectation of privacy” thatas been “invaded by government action.

Hudson v. Palmerd68 U.S. 517, 5251084) (quotation omittedkee also Bell441 U.S.
at 557 (“any reasonable expeatatiof privacy that a detaineetained necessarily would
be of a diminished scope”). “A right ofipacy in traditional Fouh Amendment terms is
fundamentally incompatible ithh the close and continual surveillance of inmates 3
their cells required to enre institutional securitand internal order.”Id. at 527-28.
Furthermore, any resttion on plaintiff's privacy interests jsistified to the extent that it

Is “reasonably related to legitate penological interests3ee Turner v. Safley82 U.S.

1”4

11

of

he
y.

I

\nd




JDDL-K

© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

78, 89 (1987). The investigati and prevention of illegal mate activity, including the
prevention of contraband and citation of threats, is a l@égnate penological objective.
See Thornburgh v. Abbp#t90 U.S. 401, 411-12 (1989).

The Fourth Amendment guarantees the rigihthe people to be secure again

unreasonable searches, and its protectioes nat extinguished upon incarceration.

Michenfelder v. SumneB60 F.2d 328, 322-33 (9th 1ICi1988). Further, the Fourth
Amendment has been held to applthe invasion of bodily privacyld. at 332. Thus,
strip searches that are excessive, vindictharassing, or unrelated to any legitimal
penological interest may viate the Fourth Amendmenid. Nevertheless, a policy of
routinely strip searching arrestees for cdodirad has been held not to be unreasong
where there is no physical contact ané gearches are professionally conducted
relative privacy. Bull v. City and Couty of San Francisco595 F.3d 964973 (9th Cir.
2010).

St
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Plaintiff fails to allege any specific ¢&s about the strip searches at the Fourth

Avenue Jail, such as when he was strip@dead, by whom, where, or any facts to suppt
that the search or searches were excessivelictive, harassing, or unrelated to
legitimate penological interestPlaintiff does not allege ¢&s to support that there wa
any physical contact or that the search wagrofessionally condied or not conducted
in relative privacy. In short, Plaintiff fails to allegeufficient facts to state a Fourtl
Amendment claim in Counts IV and V.
V. Leave to Amend

For the foregoing reasons, Plaintiff's Cdaipt will be dismissed for failure to
state a claim upon which relief may be grant&uithin 30 days, Plaintiff may submit g
first amended complaint to cutiee deficiencies outlined abev The Clerk of Court will
mail Plaintiff a court-approved form to uder filing a first amended complaint. |f
Plaintiff fails to use the court-approveddrm, the Court may strike the amende

complaint and dismiss this actiontkout further notice to Plaintiff.

If Plaintiff files an amendedomplaint, Plaintiff must wte short, plain statements

-10 -
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telling the Court: (1) the constitutional rightaititiff believes was violated; (2) the nam
of the Defendant who violated the right; (3)aeity what that Defendant did or failed t
do; (4) how the action or inaction of that fBledant is connectetb the violation of
Plaintiff's constitutional right; and (5) what egfic injury Plaintiff suffered because o
that Defendant’s conducteeRizzq 423 U.S. at 371-72, 377.

Plaintiff must repeat this process feach person he names as a Defendant.
Plaintiff fails to affirmativey link the conduct of each namh®efendant with the specific
injury suffered by Plaintiffthe allegations against that feedant will be dismissed for
failure to state a claim. Conclusory allegations that a Defendant or group of
Defendants has violaéd a constitutional right are not acceptable and will be
dismissed

Plaintiff must clearly designate on thacé of the document that it is the “Firg
Amended Complaint.” The fitamended complaint must betyped or rewritten in its
entirety on the court-approved form and may mzorporate any part of the origing
Complaint by reference. Plaintiff manclude only one claim per count.

A first amended complaint supedes the original complainferdik v. Bonzelet
963 F.2d 1258, 126®th Cir. 1992);Hal Roach Studios \Richard Feiner & Caq. 896
F.2d 1542, 1549th Cir. 1990). After amendmente Court will treat an original
complaint as nonexistenterdik, 963 F.2d at 1262. Any caasf action that was raised
in the original complaintrad that was voluntarily dismissed or was dismissed with
prejudice is waived if it is not alleged in a first amended compldiatey v. Maricopa
County 693 F.3d 896, 928 (91@ir. 2012) (en banc).

VI.  Warnings

A. Release

Plaintiff must pay the unpaid balance tbe filing fee within 120 days of hig
release. Also, within 30 days his release, he must eithidr) notify the Court that he
intends to pay the balance @) show good case, in writing, why he cannot. Failure t

comply may result in disissal of this action.

-11 -
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B. AddressChanges

Plaintiff must file and serve a notice afchange of address in accordance w
Rule 83.3(d) of the Local Rules of Civil Procedure. Plaintiff must not include a ma
for other relief with a notice of change afldress. Failure toomply may result in
dismissal of this action.

C. Copies

Plaintiff must submit an additional copy every filing for ug by the Court.See
LRCiv 5.4. Failure to comply may resutt the filing being stiken without further
notice to Plaintiff.

D. Possible‘Strike”

Because the Complaint has been dismissethflure to state a claim, if Plaintiff
fails to file an amended complaint correcting tkeficiencies identiid in this Order, the
dismissal may count as a “steikunder the “3-strikes” provien of 28 U.S.C. § 1915(g).
Under the 3-strikes provisiom, prisoner may not bring a diaction or appeal a civil
judgmentin forma pauperisunder 28 U.S.C. § 1915 *“if ¢hprisoner has, on 3 or mor
prior occasions, while incarcerdter detained in any facilitygrought an action or appea
in a court of the United States that wdismissed on the grounds that it is frivolou
malicious, or fails to state a claim uponiathrelief may be granted, unless the prison
is under imminent danger of serious phgsinjury.” 28 U.S.C. 8§ 1915(qg).

E. PossibleDismissal

If Plaintiff fails to timdy comply with every provision of this Order, including
these warnings, the Court may disntlss action without further noticeSeeFerdik, 963
F.2d at 1260-61 (a districiourt may dismiss an action féailure to compy with any
order of the Court).

IT IS ORDERED:
(1) Plaintiff's Application to Proceedin Forma PauperigDoc. 2) isgranted.

(2) As required by theccompanying Order to ¢happropriate governmen

-12 -
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agency, Plaintiff must pay th&350.00 filing fee and is asseed an initial partial filing
fee of $20.75.

(3) The Complaint (Doc. 1) idismissedfor failure to state a claim. Plaintiff
has 30 daysfrom the date this Order is filed tle a first amended complaint ir
compliance with this Order.

(4) If Plaintiff fails to fle an amended complaintithin 30 days, the Clerk of
Court must, without further notice, enterjumlgment of dismissal of this action with
prejudice that states thaethlismissal may count as a fk&” under 28 U.S.C. § 1915(Qg).

(5) The Clerk of Court must mail Pldifi a court-approved form for filing a
civil rights complaint by a prisoner.

Dated this 18th day of February, 2014.

Nalb Gttt

David G. Campbell
United States District Judge

-13 -




Instructions for a Prisoner Filing a Civil Rights Complaint
in the United States District Court for the District of Arizona

1. Who May Use This FormThe civil rights complaint form is designed to help incarcerated
persons prepare a complaint seeking relief foradation of their federal civil rights. These
complaints typically concern, but are not limited to, conditions of confinermdint.form should

not be used to challenggour conviction or sentence If you want to challenge a state conviction

or sentence, you should file a petition under 28 U.S.C. § 2254 for a writ of habeas corpus by a
person in state custody. If you mtdo challenge a federal contion or sentence, you should file

a motion under 28 U.S.C. § 2255 to vacate sentence in the federal court that entered the judgment.

2. The Form Local Rule of Civil Procedure (LRCiv) 3.4(a) provides that complaints by
incarcerated persons must beilied on the court-approved form. The form must be typed or
neatly handwritten. The form must be completdlgd in to the extent applicable. All questions
must be answered clearly and concisely inajygropriate space on the form. If needed, you may
attach additional pagdsut no more than fifteen additional pagesof standard letter-sized paper.
You must identify which part dhe complaint is being contindend number all pages. If you do
not fill out the form properly, you ilWbe asked to submit additional or corrected information, which
may delay the processing of your action. You do not need to cite law.

3. Your Signature You must tell the truth and sign the form. If you make a false statement of a
material fact, you may be prosecuted for perjury.

4. The Filing and Administrative Fee§he total feefor this action are $400.00 ($350.00 filing fee

plus $50.00 administrative fee). If you are unable to immediately pay the fees, you may request
leave to proceeih forma pauperis Please review the “Information for Prisoners Seeking Leave

to Proceed with a (Non-Habeas) Civil Action in Federal ClouRorma Pauperig?ursuant to 28
U.S.C. § 1915” for additional instructions.

5. Original and Judge’s Copy’ou must send asriginal plus one copyof your complaint and of
any other documents submitted to the Court. Most send one additional copy to the Court if you
wish to have a file-stamped copy of the documeturned to you. All copies must be identical to
the original. Copies may be legibly handwritten.

6. Where to File You should file your complaint in the divisigrhere you were confined when

your rights were allegedly violated SeelRCiv 5.1(a) and 77.1(a). If you were confined in
Maricopa, Pinal, Yuma, La Paz, or Gila Countilg in the Phoenix Division. If you were confined

in Apache, Navajo, Coconino, Mohave, or Yavapaunty, file in the Prescott Division. If you

were confined in Pima, Cochise, Santa Cruz, Graham, or Greenlee County, file in the Tucson
Division. Mail the original and one copy of the complaint with the $400 filing and
administrative fees or the application to proceedn forma pauperis to:
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Phoenix & Prescott Divisions OR Tucson Division

U.S. District Court Clerk U.S. District Court Clerk

U.S. Courthouse, Suite 130 U.S. Courthouse, Suite 1500
401 West Washington Street, SPC 10 405 West Congress Street
Phoenix, Arizona 85003-2119 Tucson, Arizona 85701-5010

7. Change of Addressfou must immediately notify the Court and the defendants in writing of any
change in your mailing addres&ailure to notify the Court of any change in your mailing
address may result in the dismissal of your case.

8. Certificate of ServiceYou must furnish the defendamtgh a copy of any document you submit
to the Court (except the initial complaint and application to prooceéorma pauperis Each
original document (except the initialroplaint and application to procegdforma pauperismust
include a certificate of service on the last pafi¢he document stating the date a copy of the
document was mailed to the defendants and the address to which it was mailedd.FeeCiv.
P.5(a), (d). Any document received by the Cthat does not include a certificate of service may
be stricken. A certificate of service should be in the following form:

| hereby certify that a copy of the foregoing document was mailed
this (month, day, year) to:
Name:
Address:
Attorney for Defendant(s)

(Signature)

9. Amended Complaintlf you need to change any of tinbormation in the initial complaint, you

must file an amended complaint. The amehcemplaint must be wten on the court-approved

civil rights complaint form. You may file one amended complaint without leave (permission) of
Court before any defendant has an®aerour original complaint. Séed. R. Civ. P. 15(a). After

any defendant has filed an answer, you musafiteotion for leave to amend and lodge (submit) a
proposed amended complaint. LRCiv 15.1. Intamltl an amended complaint may notincorporate

by reference any part of your prior complaint. LRCiv 15.1(a)f2)y allegations or defendants

not included in the amended complaint are considered dismissedll amended complaints are
subject to screening under the Prison Litigation Reform Act; screening your amendment will take
additional processing time.

10. Exhibits You should not submit exhibits with the complaint or amended complaint. Instead,
the relevant information should be paraphraséol should keep the exhibits to use to support or
oppose a motion to dismiss, a motion for summary judgment, or at trial.

11. Letters and Motionslt is generally inappropriate to write a letter to any judge or the staff of
any judge. The only appropriate way to commuiieéth the Court is bfiling a written pleading
or motion.




12. Completing the Civil Rights Complaint Farm

HEADING:
1. Your Name Print your name, prison or inmate number, and institutional mailing address
on the lines provided.

2. Defendantslif there ardour or fewer defendants, print the name of each. If you name
more than four defendants, print the name of thetfalefendant on the first line, write the
words “and others” on the second line, anddttan additional page listing the namealbf

of the defendants. Insert the additional paiger page 1 and numhbie“1-A” at the bottom.

3. Jury DemandIf you want a jury trial, you nat write “JURY TRIAL DEMANDED” in
the space below “CIVIL RIGHTS COMPLAINT BX PRISONER.” Failure to do so may
result in the loss of the right to a jury triah jury trial is not available if you are seeking
only injunctive relief.

Part A. JURISDICTION:
1. Nature of SuitMark whether you are filing the complaint pursuant to 42 U.S.C. § 1983
for state, county, or city defendants; “Bivens v. Six Unknown Federal Narcotics Afgents
federal defendants; or “other.” If you mark “other,” identify the source of that authority.

2. Location ldentify the institutiorand city where the alleged violation of your rights
occurred.

3. Defendants Print all of the requested information about each of the defendants in the
spaces provided. If you are naming more than four defendants, you must provide the
necessary information about each additionalrddeat on separate pages labeled “2-A,” “2-

B,” etc., at the bottom. Insert the additional page(s) immediately behind page 2.

Part B. PREVIOUS LAWSUITS:

You must identify any other lawg you have filed in either state or federal court while you
were a prisoner. Print all of the requestednmiation about each lawsuit in the spaces provided.
If you have filed more than tee lawsuits, you must provide the necessary information about each
additional lawsuit on a separate page. Label the(ppge “2-A,” “2-B,” et., at the bottom of the
page and insert the additional page(s) immediately behind page 2.

Part C. CAUSE OF ACTION:
You must identify what rights each defendamtiaied. The form provides space to allege
three separate coungng violation per coun). If you are alleging more than three counts, you
must provide the necessary information about each additional count on a separate page. Number
the additional pages “5-A,” “5-B,” etc., and inségrém immediately behind page 5. Remember that
you are limited to a total of fifteen additional pages.



1. Counts You must identify whicleivil right was violated.Y ou may allege the violation
of only one civil right per count

2. Issue Involved Check the box that most closely identifies the issue involved in your
claim. You may check only one box per countlf you check the box marked “Other,” you
must identify the specific issue involved.

3. Supporting FactsAfter you have identified which divight was violated, you must state

the supporting facts. Be as specific as possible. You must state what each individual
defendant did to violate your rights. If tkes more than one defendant, you must identify
which defendant did what act. You alsbould state the date(s) on which the act(s)
occurred, if possible.

4. Injury. State precisely how you were injured by the alleged violation of your rights.

5. Administrative RemediesYou must exhaust any available administrative remedies
before you file a civil rights complaint. Sé2 U.S.C. § 1997e. Consequently, you should
disclose whether you have exhausted the inmate grievance procedures or administrative
appeals for each count in your complaint. & ¢ginievance procedures were not available for

any of your counts, fully explain why on the lines provided.

Part D. REQUEST FOR RELIEF:
Print the relief you are seeking in the space provided.

SIGNATURE:

You must sign your name and print the date you signed the complaint. Failure to sign the
complaint will delay the processing of your acti Unless you are an attorney, you may not bring
an action on behalf of anyone but yourself.

FINAL NOTE

You should follow these instructions carefulBailure to do so may result in your complaint
being stricken or dismissed. All questions mustanswered concisely in the proper space on the
form. If you need more space, you may attach nierti@n fifteen additional pages. But the form
must be completely filled in to the extent applicable. If you attach additional pages, be sure to
identify which section of the complaint is being continued and number the pages.



Name and Prisoner/Booking Number

Place of Confinement

Mailing Address

City, State, Zip Code

(Failure to notify the Court of your change of address may result in dismissal of this action.)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

)
— ;)
(Full Name of Plaintiff) Plaintiff, )
)
vs. ) CASE NO
) (To be supplied by the Clerk)
(1) ;)
(Full Name of Defendant) )
(2) ;)
) CIVIL RIGHTS COMPLAINT
(3) ) BY A PRISONER
)
(4) ) [ Original Complaint

Defendant(s). ) [ First Amended Complaint
D Check if there are additional Defendants and attach page 1-A listing them. ) D Second Amended Complaint

A. JURISDICTION

1. This Court has jurisdiction over this action pursuant to:
[128 U.S.C. 8 1343(a); 42 U.S.C. § 1983
[128 U.S.C. § 1331; Bivens v. Six Unknown Federal Narcotics Agéa&U.S. 388 (1971).
[1 Other:

2. Institution/city where violation occurred:

: 550/555



B. DEFENDANTS

1. Name of first Defendant: . The first Defendant is employed as:
(Position and Title) o (Institution)

2.  Name of second Defendant: . The second Defendant is employed as:
(Position and Title) o (Institution)

3.  Name of third Defendant: . The third Defendant is employed as:
(Position and Title) o (Institution) '

4. Name of fourth Defendant: . The fourth Defendant is employed as:
(Position and Title) o (Institution)

If you name more than four Defendants, answer the questions listed above for each additional Defendant on a separate page.

C. PREVIOUS LAWSUITS
1. Have you filed any other lawsuits while you were a prisoner? [l Yes [1No
2. If yes, how many lawsuits have you filed? . Describe the previous lawsuits:
a. First prior lawsuit:
1. Parties; V.

2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

b. Second prior lawsuit:
1. Parties: V.
2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

c. Third prior lawsuit:
1. Parties: V.
2. Court and case number:
3. Result: (Was the case dismissed? Was it appealed? Is it still pending?)

If you filed more than three lawsuits, answer the questions listed above for each additional lawsuit on a separate page.
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D. CAUSE OF ACTION

COUNT |

1. State the constitutional or other federal civil right that was violated:

2. Countl. ldentify the issue involved. Cheokly one State additional issues in separate counts.
L] Basic necessities L] Mail [ Access to the court [1 Medical care
L1 Disciplinary proceedings L1 Property L1 Exercise of religion [] Retaliation

1 Excessive force by an officer [ Threat to safety_] Other:

3. Supporting Facts. State as briefly as possible the FACT®orting Count I. Describe exactly wieatch
Defendantdid or did not do that wiated your rights. State the facts clgar your own words without citing legal
authority or arguments.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

5. Administrative Remedies:

a.

o

Are there any administrative remedies (grievanceguhares or administrative appeals) available at your

institution? [dYes L[INo
Did you submit a request for administrative relief on Count 1? [1Yes L[INo
Did you appeal your request for relief on Count | to the highest level? [1Yes [INo

If you did not submit or appeal a request for adstiiative relief at any level, briefly explain why you
did not.




COUNT II

1. State the constitutional or other federal civil right that was violated:
2. Countll. Identify the issue involved. Cheokly one State additional issues in separate counts.
] Basic necessities 1 Mail [ Access to the court [1 Medical care
L] Disciplinary proceedings L] Property L1 Exercise of religion [] Retaliation
1 Excessive force by an officer [ Threat to safety_] Other:
3. Supporting Facts. State as briefly as possible the FACT®orting Count Il. Describe exactly wlestch

Defendantdid or did not do that violated your rights. Sthiefacts clearly in your omwords without citing legal
authority or arguments.

Injury. State how you were injured by the actions or inactions of the Defendant(s).

Administrative Remedies.
a. Arethere any administrative remedies (grievanceguhares or administrative appeals) available at your

institution? [1Yes [INo
b. Did you submit a request for administrative relief on Count 11? [1Yes [1No
c. Did you appeal your request for relief on Count Il to the highest level? [1Yes [1No
d. If you did not submit or appeal a request for adstiative relief at any level, briefly explain why you

did not.




COUNT 1l
1. State the constitutional or other federal civil right that was violated:

2. Countlll. Identify the issue involved. Cheokly one State additional issues in separate counts.
] Basic necessities 1 Mail [ Access to the court [1 Medical care
L] Disciplinary proceedings L] Property L] Exercise of religion [] Retaliation

1 Excessive force by an officer L1 Threat to safetyL 1 Other:

3. Supporting Facts. State as briefly as possible the FACT®orting Count Ill. Describe exactly whesch
Defendantdid or did not do that violated your rights. Sthiefacts clearly in your omwords without citing legal
authority or arguments.

4. Injury. State how you were injured by the actions or inactions of the Defendant(s).

5. Administrative Remedies.
a. Arethere any administrative remedies (grievancegahares or administrative appeals) available at your

institution? [1Yes [INo

b. Did you submit a request for administrative relief on Count I11? [1Yes [INo

c. Did you appeal your request for relief on Count Il to the highest level? [1Yes [INo

d. If you did not submit or appeal a request for adstiative relief at any level, briefly explain why you
did not.

If you assert more than three Counts, answer the questions listed above for each additional Count on a separate page.



E. REQUEST FOR RELIEF

State the relief you are seeking:

| declare under penalty of perjury that the foregoing is true and correct.

Executed on

DATE SIGNATURE OF PLAINTIFF

(Name and title of paralegal, legal assistant, or
other person who helped prepare this complaint)

(Signature of attorney, if any)

(Attorney’s address & telephone number)

ADDITIONAL PAGES

All questions must be answered concisely in the prepace on the form. If yoleed more space, you may attach
no more than fifteen additional pages. But the form must be completely filled in to the extent applicable. If y«
attach additional pages, be sure to identify which@ecti the complaint is being continued and number all pages.



