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v. RPost Communications Limited et al Doc. ]

e
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
GoDaddy.com, LLC, No. CV-14-00126-PHX-JAT
Plaintiff, ORDER
V.

RPost Communications Limited, et al.,

Defendants.

Pending before the Coud Defendants’ Motion to Bmiss Counts XIII-XVI of
the First Amended Complaint der Fed. R. Civ. P. 12(b)(1(Doc. 72). Also pending is
Defendants’ Motion for Leave tBile First Amended Answedp Counts XllI-XVI of the
First Amended Complaint (Doc. 100)he Court now rule on the motions.

l. Background

GoDaddy.com, LLC (“GoDaddy”) broughthis declaratory judgment actiof
against Defendants RPost Holdings, Inc. (6BFHoldings”), RPost International Limiteq
(“RPost International”), RMail Limited @Mail”), and RPost Communications Limited
(“RComm”) (collectively, “RPost”), seekingamong other things, declarations (
invalidity and noninfringemenf various patents (the “Ratts-in-Suit”), including U.S.
Patent Nos. 6,182,219 (“the "2patent”) and 6,57334 (“the '334 patent”) (collectively,
“the RMail Patents”) in Counts XIlI-XVI of Plaintiff's FitsAmended Complaint
(“FAC”). (Doc 46 at 32—38)RPost seeks dismissal of @us XIlI-XVI of the FAC,
which involve the RMail Patents, under déeal Rule of Civil Procedure (“Rule”)

12(b)(1) arguing that there is no case antomversy between thearties over the RMail
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Patents. GoDaddy asserts that the Coustdudject-matter jurisdiction over Counts XllI;
XVI, and that RPost should Eanctioned under 28.S.C. § 1927 fowexatiously filing
the instant motion. (Doc. 84 at 14).

A. RPost’s Assertion of the Pgents-in-Suit against GoDaddy

RPost first contacted GoDaddy via emait July 17, 2013“the Email”) and

advised of its belief that Golddy was infringing some of RPost’s patents, specifical

U.S. Patent Nos. 8,209,38aHg '389 patent”), 8,224,913tffe '913 patent”), 8,161,104
(“the '104 patent”), 8,468,180 (“the '198 patent”), and 868,199 (“the '199 patent”)
(collectively “the Tomkow Patents”). (Doc16-4). RPost allegeth the Email that
GoDaddy’s “business processes and tebeic messaging and document operatiorn
infringed RPost’s patents. (Doc. 46-4 gt $he Email also suggested that GoDad
“review the RPost patents notbdlow for a more complete sieription of RPost patented
technologies and review these in the eahtof your technology operations.ld() The
Email then listed seventeen patents owbgdRPost including the Tomkow Patents
RMail Patents, and others, witlo attention drawn to any pgieular patent in the listld.
at 3—-4).

In a letter on October 4, 2013 (“thettss”), RPost further asserted the Tomko
Patents by providing claim charts “identifying certain claims of certain patents
[GoDaddy’s] infringingconduct.” (Doc. 46-5at 4). RPost brought spific attention to
GoDaddy’s “Express Email Markag” product and serviceld.) Only claims from the
Tomkow Patents were analyzed, but RPastised GoDaddy that “[i]t is likely that
[GoDaddy’s] products and services are imfing other claims of RPost's patentdd.)
RPost provided a comprehensive list of pat@wned by RPost at the end of the Letts
which included foreign and U.S. patentese Tomkow Patents, RMail Patents, ar
pending patent applications, with nibeation drawn to any specific patent.

On October 22, 2013, an RPost esgmntative named Jerry Silver callg

GoDaddy’'s Associate General Counselr fontellectual Property, Karl Fazio,

telephonically to discuss the Email and tledter (“the Phone Call”). (Doc. 84-2 at 3).
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Silver accused GoDaddy offimging RPost’'s patets and brought ugrPost’'s past
litigation, indicating that RPost is not aframl litigate in order to enforce its patentil. (
at 4). Silver and Fazio discussed RPostteipz, but GoDaddy has provided no eviden
that any specific patents were discussed in deSek (dat 3—4; doc. 84 at 3—4).

Finally, on or about November 12013, RPost sent GoDaddy a PowerPo
presentation (“the Presentation”) entitlébummary of Preliimmary Infringement
Analysis.” (Doc. 84 at 4). Othe cover page of the Presentation, four of the Tomk
Patents were listed under a heading entitledéiitat& Claims in Aalysis,” and the '219
patent (an RMail Patent), algrwith one TomkowPatent and three other patents, w
listed under a heading entiflé¢ Additional Recommended Rew.” (Doc. 84-2 at 10).
On the next slide of the Presentation, ¢hesas a list of many pents owned by RPost
with no attention drawn to any pigular patent. (Doc. 84-2 at 11).

B. RMail's Refusal to Covenant Not to Sue

On at least three occasions since GoDdddg its original complaint, GoDaddy
offered to dismiss RMail from this declaratgudgment action in exchange for RMail’s
covenant not to sue GoDaddgr infringement of the Rants-in-Suit, including the
RMail Patents. (Doc. 46 at 16). Each timMail has refused such a covenant and H
remained a party in the actiomd.(

GoDaddy asserts that all of these daestablish subject-matter jurisdiction ov4
Counts XIII-XVI of its FAC. (Doc. 84). RPost seekssdnissal of Counts XlIlI-XVI
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arguing that the facts do not create a aaseontroversy between RPost and GoDaddy

over the RMail Patents, and therefore, @aurt lacks subject-matter jurisdiction ove
Counts XIII-XVI.
Il. Legal Standard

A. Rule 12(b)(1)

“The party asserting jurisdiction has theden of proving all jurisdictional facts.”
Indus. Tectonics, Inc. v. Aero Alld¥12 F.2d 1090, 1092 (9th Cir. 1990) (citiktgNutt
v. Gen. Motors Acceptance Cqr298 U.S. 178, 189 (1936)In effect, the court
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presumes lack of jurisdiction tihthe plaintiff proves otherwiseStock West, Inc. v.
Confederated Tribes873 F.2d 1221, 1225 (9th Cir. 8%9). The defense of lack of
subject-matter jurisdiction may be raissdany time by the parties or the co@eeFed.
R. Civ. P. 12(h)(3). A Rulel2(b)(1) motion to dismiss “for lack of subject matts
jurisdiction may either attack the allegatiook the complaint or may be made as
‘speaking motion’ attacking the existenmlesubject matter jurisdiction in factPhornhill
Publ'g Co. v. Gen. Tel. & Elecs. Corm94 F.2d 730, 73®@th Cir. 1979).

In resolving a “speaking motion” or “faal attack” under Re 12(b)(1), once the
moving party has offered affidavits or othevidence disputing ¢hallegations in the
complaint, the nonmoving parimust submit sufficient evidee to satisfy its burden of
establishing that the court does have subject-matter jurisdiction over the d&p@iair
v. City of Chico 880 F.2d 199, 201 (9t@ir. 1989). In a factual 12(b)(1) challenge, th
court is not limited to the allegations inetipleadings if the jurisdictional issue i
separable from the merits of the caRBeberts v. Corrothers312 F.2d 1173, 1177 (9th
Cir. 1987). Instead, theourt may view evidence outsidlee record, and no presumptiv
truthfulness attaches to the complaintfe@ations that bear on the subject-matt
jurisdiction of the courtAugustine v. United Stateg04 F.2d 1074,d77 (9th Cir. 1983).
Indeed, “the district court is . . . free to hear evidence reggajdrisdiction and to rule on
that issue prior to trial, resohg factual disputes where necessatg."However, if the
court resolves a Rule 13(th) motion on declarations ale without anevidentiary
hearing, it must accept the complarfactual allegations as truklcLachlan v. Bell261
F.3d 908, 909 (& Cir. 2001).

B. Declaratory Judgment Jurisdiction in Patent Infringement Cases

A court has subject-matter jurisdiction undee Declaratory Judgment Act if “the
facts alleged, under all the circumstanceswsltthat there is a substantial controvers

between parties having adverse legal interest sufficient immediacy and reality tc

warrant the issuance of a declaratory judgmektiegtimmune, Inc. v. Genentech, Ing.

549 U.S. 118, 12 (2007) (quotingViaryland Cas. Co. v. Pac. Coal & Oil G812 U.S.
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270, 273 (1941)). In patentfimgement cases, “where a patentee asserts rights ung

patent based on certain ider@d ongoing or planned activitf another party, and where

that party contends that it has the righetmage in the accusadtivity without license,
an Article Ill case or controversy will agsand the party need not risk a suit f

infringement by engaging in the identifiedtisity before seeking a declaration of it

legal rights.”SanDisk Corp. v. STMicroelectronics, Ind80 F.3d 1372, 1381 (Fed. Cir.

ler ¢

UJ

2007). “Article 1l jurisdiction may be mewhere the patentee takes a position that puts

the declaratory judgment plaintiff in thgosition of either pwuing arguably illegal
behavior or abandoning that ish he claims a right to dold.

There is no bright-line rulas to whether a set of factatisfies the Article 11l case-
or-controversy requirement fardeclaratory judgment actioBM Co. v. Avery Dennison
Corp, 673 F.3d 1372, 1376 (Fe@ir. 2012). In the patent context, “a declarato

judgment plaintiff must allege an affirtnee act by the patentee relating to th

enforcement of his patent rightdd. at 1377 (citingSandisk480 F.3d at 1380-81). The

Court must analyze all of the circumstandesdetermine whether the controversy
interests’; and [whether] it [is] ‘real andulsstantial’ and ‘admi[isof specific relief
through a decree of a conclusive charaaserdistinguished from an opinion advisin
what the law would be upon apugthetical state of facts.Medimmune549 U.S. at 127
(quotingAetna Life Ins. Co. v. HawortB00 U.S. 227, 240-41 (1937)).
lll.  Discussion

GoDaddy asserts in Coun¥IlI-XVI of the FAC that RPost has affirmatively
asserted the RMail Patents sufficientlyasgt GoDaddy to create a justiciabl
controversy. (Doc. 84 at 6-13). The Courtstanalyze all of ta circumstances to
determine whether a jusikable controversy existdedimmung549 U.S. at 127.

A. RPost’s Pre-Suit Canmunications to GoDaddy

GoDaddy argues that RPost's pre-swimmunications to GoDaddy asserting i

patent rights in the RMail Patents provide strong evidence of a justiciable controy

definite and concrete, touching the legadlations of parties having adverse leggal
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(SeeDoc. 84 at 9—10). However, “a communicatifrom a patent owner to another part
merely identifying its patent and the othearty's product line, without more, cannc
establish adverse legal inteestetween the parties, let aloiine existence of a definitg
and concrete dispute Fewlett-Packard Cov. Acceleron LLC587 F.3d1358, 1362
(Fed. Cir. 2009) (internauotation marks omitted).

Simply listing a patent aomg numerous other patemtspre-suit communications

from a patent owner to a potential infringisr insufficient to establish a justiciablé

controversy. InCepheid v. Roche Molecular Sys., |ido. C-12-4411 ENZ, 2013 U.S.
Dist. LEXIS 7446 (N.D. Cal. Jan. 17, 2B), the plaintiff had filed a declaratory
judgment for patent noninfringement and invalidity,, at *1-2, after the defendant ser
four pre-suit communications to the plaintifél. at *9—13. The defedant argued that
these communications did not establish a jigdtle controversy over one of the patent
at-issue, and thus, the court lacked subpeatter jurisdiction under the Declarator
Judgment Act.ld. at *15. The court held that thérst two of the four pre-suit
communications “certainly [were] not . . .fBcient to show a justiciable controversy
because “[n]either specifitp focused on the [patent-&sue], but listed it among
numerous other patents held by Defendard.”at *30. Similarly, in the declaratory
judgment caseMIS Scis. Corp. v. RPost Commc’ns. Li@ase No. 14-cv-00376-VC
2014 U.S. Dist. LEXIS 100225 (R. Cal. July 22, @14), the court held that there was n

justiciable controversy over some of the padein-suit because the defendant “did npt

reference these patents in thelpof its emails to [the platiff]; nor did it include them
in the claims analysis chart itrgelo [the plaintiff]; nor has fte plaintiff] alleged that [the
defendant] took any other affiriiae act to enforce these patentsd. at *6—7. The
defendant’s only reference the subject patents-in-suit its communications to the
plaintiff were in a list of the defendangstents appended to the communications, wh
was not enough to establish a justiciable controvédsy.

On the other hand, little pre-suit communication between the declaratory judg

plaintiff and defendant is geiired in order to establish justiciable controversySee
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Hewlett-Packard 587 F.3d at 1364. Ihlewlett-Packard a patent noninfringement ang
invalidity declaratory judgmerdction, the defenaé had written a letter to the plaintiff
drawing attention to one of the defendargaents and one of the plaintiff's products
which may have infringed that patefd. at 1360. The letter request that the plaintiff
discuss the situation with the defendant, mgva two-week deadlinfr the plaintiff to
respond.ld. The letter also asked that the ptéf refrain from initiating litigation.Id.

The plaintiff responded to the letter requegta mutual covenant not to sue for a peripd
of 120 days, but the defendaessponded asserting that the plaintiff had no evidence to
support a declaratory judgment action, dhdn further requested a discussion of the

patent.Id. Neither letter from the dendant contained any claim charts comparing the
asserted patent and the alleged infringing proddctat 1361. Even so, the court heIL

that there was subject-matter jurisdictiorcdnese the defendants “took the affirmative

step of twice contacting [the plaintiff] dec#y, making an implied assertion of its right

[2)

under the . . . patent against [the plaintiff's] Blade Server products, and [the plaintiff]

disagreed.ld. at 1364. Thus, the defendant’s coodcould “be reasonably inferred [by

the plaintifff as intent to enforce a patent,” which created declaratory judgment

jurisdiction.ld. at 1363.
In the case at hand, the RMail Pataarts listed along with numerous other RPQgst

patents, both foreign and dostie, in the Email and the Lettavith no specific attention

drawn to them. $eeDocs. 46-4, 46-5). RPost suggested in the Email that GoDgddy

“review the RPost patents noteeélow [in the list] for a me complete description of
RPost patented technologies and revidwerft] in context of [GoDaddy’s] technology
operations considering suggestions notedvald (Doc. 46-4 at 3). Similarly, RPos}
provided claim chartfor the Tomkow Patents in the Lattend asserted that “it is likely
that [GoDaddy’s] products and services eufeinging other claimsof RPost’s patents,”
(doc. 74-2 at 4). RPost direct&@bDaddy to a link of all dRPost’s patents to review, and
again there was no particular atien drawn to the RMail Patentsld() Therefore,

without more than the lists of patents iretemail and Letter, there is no justiciable
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controversy regarding eithef the RMail Patents.

GoDaddy asserts that the Phone Catthier gives evidenceof a justiciable
controversy regarding the RMail Patentso¢D84 at 9—10). According to GoDaddy’
Associate General Counsel for Intellectiaoperty, Fazio, the GoDaddy and RPO

representatives “discussed RPost’'s assertioats GoDaddy's Express Email Marketin

products infringed RPost’s patents, includiing RMail Patents.” (Doc. 84-2 at 3—4).

However, GoDaddy has provided no evidence that RPost or GoDaddy analyze
specific patents in the Phoi@all. Without specific attéron being drawn to the RMail
Patents, the content of the Phdball is of little help in thenalysis of whether there is :
justiciable controversgver the RMail Patents.

In the Presentation entitled “Summary Bfeliminary Infringgment Analysis,”

however, RPost conspicuously lidtene of the RMail Patentde '219 patent, as one o

five patents for “Additional Recommended Rawil' on the title slide. (Doc. 84-2 at 10),

RPost also listed one of the Tomkow Patettits,’199 patent, in the list for “Additional

Recommended Review.1d)) RPost had explicitly asserted the Tomkow Patents

92

st

(&)

d ai

by

providing claim charts for theno GoDaddy. Therefore, listing the '219 patent alongside

one of the Tomkow Patents reasonably inde&abeGoDaddy that RPost also intended
assert the '219 patent. Accardly, this fact weighs irfavor of finding subject-matter
jurisdiction over the Counts Xlliral XV involving the '219 patent.

Because RPost provided no claim chéotsany of the RMail Patent claimssee
doc. 84 at 10), RPost argues that the Ctasks subject-matter fisdiction over the
counts involving the RMail Patents. (Do€2 at 8). However, claim charts are n
necessary to find a justiciablcontroversy in a declarayojudgment action for patent
noninfringement and invalidity as long as thiteer circumstances in the case sufficient
establish a concrete contgysy between the partieSee Hewlett-Packardb87 F.3d at
1364 (finding subject-matter jurisdiction spete the lack of @im charts in the
correspondence between the parties).

RPost argues that regardless of whettie RMail Patents were specifically

-8-
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asserted against GoDaddy, RPost did wentify any of GoDaddy’'s products that
infringe the RMail Patents. (Doc. 72 at Tp support this assertion, RPost ciEssai,
Inc. v. Delta Design, IncNo. C 13-02356 JSW, 2013 U.Bist. LEXIS 170450, at *9—
10 (N.D. Cal. Dec. 2, 2013) (“despiteetHengthy correspondence between the two

companies, none of the letters [from Deltasige] identify any particular product sold o

=

offered for sale by Essai. Ndoes Essai identify any partianlproduct in its complaint
for declaratory relief . . . . Accordinglyhe Court grants Delta Design’s motion to
dismiss this claim for lack gtirisdiction.”). In this casehowever, RPost has specifically
identified GoDaddy’s product, “Express Bih Marketing,” (Doc. 46-5 at 4), and

T~

GoDaddy’s “business processes and eleatromessaging and document operations” |as
potentially infringing the Patds-in-Suit. (Doc. 46-4 aB). In GoDaddy’'s FAC, it
specifically refers to the Express Email Markg product as well. (Bc. 46 at 3, 14, 15).
Therefore, RPost’s argument that infringingghucts were not identified is misplaced.
RPost also argues that because GMyadid not assert noninfringement and
invalidity claims for the other three patetitged on the title page of the Presentatign,
that indicates that there is no controvewsier the '219 patent. (@. 87 at 3). This
argument is unpersuasive. RPost’'s listiofjy the patents on the title page of the
Presentation, in conjunctionitiv other factors, may estish subject-matter jurisdiction
for all such patents. GoDaddy is free tooeke which patents to litigate, as long as
GoDaddy can establish that a justiciable corersy exists over each patent at issue.
Because RPost never made an affirmativeaspecifically asséthe '334 patent,
but only listed it among numerous other pédein the communications to GoDaddy, the
Court finds that GoDaddy has failed to establish that there istigifible controversy
over the '334 patent. Regardithe 219 patent, however, B& drew attention to it by
conspicuously listing it under “Additional Remmended Review” on the title page of the
Presentation alongside one thie Tomkow Patents, allowintpe inference that RPost
believed GoDaddy was infringing the '219 pateHowever, this fact alone may not be

enough to establish subject-neatjurisdiction. Thereforethe Court will consider other

-9-
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factors present in the case to determine drethere is subject-rtiar jurisdiction over
the '219 patent.
B. RPost’s Litigious Nature

GoDaddy argues that RPost's assertiof its patents against GoDaddyls

competitors bolsters its claims that the Gdwas subject-matter jurisdiction over Coun
XII-XVI in the FAC involving the RMail Patents. (Doc. 84 at 11-12). Indeed, “[p]ri
litigious conduct is one circumstance to loasidered in assessimhether the totality of
circumstances creates aotual controversy.Prasco, LLC v. Medicis Pharm. Cor37
F.3d 1329, 1341Fed. Cir. 2008).

When a patent owner hasesucompetitors of the declaratory judgment plaintjff

regarding technology similar tine plaintiff's technology, and the plaintiff has received

infringement notices from the patent ownéde facts weigh in ¥@r of finding subject-
matter jurisdiction. IrMicron Technology, Inc. v. Mosaid Technologies,,|5648 F.3d

897 (Fed. Cir. 2008), Mosaid sent pateritingement warning letters to Micron and th

three other top manufacturers of dynamiecd@m access memory (DRAM) chips. Whegn

the four major DRAM chip manufacturersddnot take licenseBom Mosaid, Mosaid
began suing thenusing a “systematic licemsy and litigation strategy.ld. at 899.

Because Micron knew that it widl be targeted soon, itdwght a declaratory judgmen
action against Mosaidld. at 900. The court found that there was subject-ma
jurisdiction for the declaratonqudgment action, with one ¢he determining factors being
Micron’s “behavioral observations” dflosaid enforcing its patentl. at 901.

In this case, RPost has been known to assert its patents against GoD
competitors, such as Constant Contawl &Amazon.com, for very similar technolog
covered by the RMail Patenémd other Patents-in-Sufee Amazon.com, In@:10-cv-
258-JRG, 2014 U.S. Dist. LH® 25597 (E.D. Tex. Jan. 32014). Additionally, RPost’s
representative brought attesrtito the lawsuit against ConstaContact in the Phone Cal

with GoDaddy'’s representative, Fazio, andobasized that RPost is not afraid to litiga

to enforce its patents. (Doc 84-2 at 4)ziea‘understood at the time that RPost’'s su
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against Constant Contact inded many of the same RPostgmas asserted in RPost’
demands to GoDaddy, including one ot tRMail Patents (the '219 patent).ld()

RPost’s litigation against GoDdg's competitors enforcing thHeatents-in-Suit, including

the one RMail Patent, and RPost bringirtteration to its willingness to litigate, are

factors that weigh in favor of finding thttte Court has subject-matter jurisdiction ov
the '219 patent.

C. RMail's Refusal to Covenant Not to Sue

GoDaddy argues that RMail's refusaldovenant not to sue for infringement ¢
the Patents-in-Suit, including the RMail Patent evidence that there is a justiciab
controversy over the RMail Patents. (Doc. @412-13). The case law on this subjg
supports GoDaddy’s argument. Ankema Inc. v. Honeywell International, In¢06 F.3d
1351 (Fed. Cir. 2003 Arkema sued Honeywell in a declaratory judgment act
asserting patent norftmgement and invalidityld. at 1355. In its finding that there wa
subject-matter jurisdiction for a declaratory judgment action, the coudrkema
determined that defendant’s refusal to covemantto sue over the patents-in-suit, amo
other factors, “further suggest[ed] that #ngwas] an active and substantial controver
between the parties regarding their leggihts with respect to those patentsl’at 1358.

This factor in determining the existence safbject-matter jurisdiction in a declarator

judgment patent infringement case is napdsitive, however, and must be taken into

consideration in conjunction withther circumstances of the cag&ascq 537 F.3d at
1341 (“though a defendant’s faikito sign a covenant not sme is one circumstance t
consider in evaluating the totality of the circstances, it is not sufficient to create 3
actual controversy—some affirmative actiomg the defendant wilalso generally be
necessary.”).

Because RPost has affirmatively assgrthe '219 patent by listing it on the titl¢
page of the Presentation, the Court finds thatfactor involvingRMail refusing to grant
a covenant not to sue is relevant andghsiin favor of a finding of subject-matte

jurisdiction regarding Countslll and XV of the FAC irvolving the 219 patent.
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In sum, based on the analysis of alltieé circumstances ithis case, the Court
finds that there is subject-matter jurisdictiover Counts Xl and X\involving the '219
patent. The '219 patent was conspicuousielil on the title page of the Presentation
draw attention to it, RPost has shown litiggdbehavior towar@oDaddy and GoDaddy’s
competitors regarding similar products to@zaldy’s allegedly infringing products, an(
RMail has refused to grant avenant not to sue GoDaddy the RMail Patents. Like the|
facts inHewlett-Packardthe facts in this case showathdefendant’s conduct could “b¢
reasonably inferred . . . agemt to enforce a patentiewlett-Packarcb87 F.3d at 1363.
Therefore, there is a jusiible controversy between RR@d GoDaddy regarding the
'219 patent.
IV. GoDaddy’s Request for Santons under 28 U.S.C. § 1927

GoDaddy alleges that RPost’s filing ofetinstant motion to dismiss is vexatioy

because RPost could have filed it with iteestmotions to dismisgnd GoDaddy argueg

that all of RPost's motions to dismiss this case are meritless. (Doc. 84 at 14).

Therefore, GoDaddy requests that RPostdiectioned under 28 §.C. § 1927 (2012).
Under 28 U.S.C. § 1927, “[a]ny attorney. who so multiplies the proceedings i
any case unreasonably and vexadlg may be required by the court to satisfy persong
the excess costs, expensesd attorneys’ fees reasonably incurred because of s
conduct.” In short, “[s]ection 1927 autlmes the imposition ofanctions against any
lawyer who wrongfully proliferates litigaih proceedings once a case has commencs
Pac. Harbor Capital, Incv. Carnival Air Lines, In¢.210 F.3d 11121117 (9th Cir.

1999). However, sanctions may be imposedeur& 1927 with only a determination of

bad faith.Id. at 1118. Courts “assess an attorndyésl faith under a subjective standar

Knowing or reckless conduct meets this standaidd.”(quotingMGIC Indem. Corp. v.

Moore, 952 F.2d 1120 1121-22 (9thir. 1991)). “[W]hen an attorney knowingly or

recklessly raises a frivolous argument, ayuss a meritorious claim for the purpose
harassing the opponent,” sanctions urglé927 may be appropriate.re Keegan Mgmt.
Co., Sec. Litig.78 F.3d 431, 436 (9t8ir. 1996) (quotingestate of Blas v. Winklei792
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F.2d 858, 860 (& Cir. 1986)).

GoDaddy first argues that RPost’s threetions to dismiss, including the instan
motion are meritless, and therefore, wexas. (Doc. 84 at 14). However, RPost h;
asserted valid arguments in each of its mottordismiss. In fact, RPost has prevailed (

its Motion to Dismiss Count Il of Plaintiff&irst Amended ComplairPursuant to Fed.

R. Civ. P. 12(b)(6), (Doc. 55), and on fBedants RPost International Limited’s and

RMail Limited’s Motion to Dismiss Countdl-XIl of the First Amended Complaint
Under Fed. R. Civ. P. 12(b){1(Doc. 56). Also, irthe instant motion, RPost is successf
in moving to dismiss Counts XIV and XVI of the FAC, and it asserted reason
arguments challenging subjecttter jurisdiction over CountXlll and XV of the FAC.
Therefore, RPost’'s motions to dissis this case are not meritless.

GoDaddy further argues that the facttRPost filed the instant motion about tw
months after filing its other two motions desmiss strengthens its argument that RPOS
conduct is vexatious. (Doc. 84 at 14). Hoee the defense of lack of subject-matt
jurisdiction may be raised at ariyne by the parties or the couBeeFed. R. Civ. P.
12(h)(3). Therefore, RPost’s timing in theridj of the instant motiois not inappropriate.

The Court finds that Gollaly has failed to establisthat RPost’'s conduct was
unreasonable and vexatious.

V. Defendants’ Motion for Leave to Amend Answer

RPost has moved for leave to file @amended answer to GoDaddy’s Fir
Amended Complaint. (Doc. 100 at 2). Baesa the Court is dismissing Counts XIV arn
XVI of the First Amended Complaint, biRPost has already answered those cout
RPost's Answer on file no longer conforms the counts atssue in this case.
Accordingly, RPost must file an Amended Areswihat responds only to those counts tf
survive this motion. Tis renders RPost’s motion for leavo file an amended answe
moot because RPost’'s Amended Answer may incorporate any changes that RPost
VI.  Conclusion

For the foregoing reasons,
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IT IS ORDERED that RPost’'s Motion to DismesCounts XIII-XVI of the First
Amended Complaint (Do@.2) is granted in pagnd denied in part.

IT IS FURTHER ORDERED that Counts XIV and XViof the First Amended
Complaint are dismisseslithout prejudice.

IT IS FURTHER ORDERED that to the extent that GoDaddy requests sancti
against RPost under 28 U.S.C1®7, that request is denied.

IT IS FURTHER ORDERED that Defendants’ Motiorior Leave to File First
Amended Answer to CountsIlkXVI of the First AmendedComplaint (Doc. 100) is
denied as moot.

IT IS FURTHER ORDERED that RPost shall filan Amended Answer to the
First Amended Complaint on tvefore December 17, 2014.

Dated this 9th day of December, 2014.

James A. Teilberg
Senior United States District Judge
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