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nerica v. Barron Collier Company Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CV-14-00161-PHX-PGR
Plaintiff, ORDER
V.

Barron Collier Company,

Defendanh

This case involves the rigest and one of the mosbmplex interstate land
exchanges ever consummated by the United SPapartment of Interior (“Interior”). It
involves the exchange of land locatedFlorida that was owned by defendant Barr¢
Collier Company (“Collier”) for land located iRhoenix that waswned by the United
States Government (the “Government”). eTGovernment filed this action after Collig
stopped making payments under the agesgmthrough which the land exchange w
consummated. The Government seeks spegpdrformance of a contractual provisiof

imposition of a constructive trust under a theofyunjust enrichment, and recovery ¢

damages based on a claim for waste. [dmties have each filed a motion for summalry

judgment (Doc. 148, 150). Also pendimg a Motion for Collier's Fees and Cost
Incurred as a Result of Two Additional 3J(@® Depositions (Doc. 116), and the Motio
for Leave to File Supplemental Authority ®ake Judicial Notice of a Pleading in Cou
of Federal Claims Case (Dot84). The Court will grant ipart and deny in part the
respective parties’ motions for summary jucn will grant in pa and deny in part

Collier's motion for fees and costs, amdll grant the motionfor leave to file
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supplemental authority.

Background
In the mid-1980s, Collier and Interidregan discussing the sale to the Unity

9%
o

States of more than 100,000 acres of wetlandise Florida Evergldes that were owneqg
by Collier. Interior desired to add thesethards, which were emmanmentally sensitive,
to a national refuge, but lacked sufficient aggrated funds for anutright purchase of
the wetlands. The parties explored altéues and eventually conceived of a land

exchange which involved the exchange o florida wetlands for property located i

U -
o

Phoenix on which an Indian School, thaas scheduled to be closed, was locatg
Because the Phoenix propertsas more valuable than thorida wetlands, the parties
entered into an initial Exchge Agreement that required IGer to pay $34.9 million in
cash at closing to equalize the exchange.

The planned land exchange required ictfon by Congress before it could be
implemented. Collieworked with Congess to gain approval dhe exchange and tc
include in the approving legjation a financingption permitting Collieto pay the $34.9
million over a period of 3@ears. Collier also negotiatedsale deal with the City of
Phoenix (the “City”) undemhich Collier would trade all but 15 acres of the Indian
School property it was abotd acquire from the United States for development rights to
two undeveloped commercialtéoin the heart of downten Phoenix (the “Downtown

Lots”). This side deal meant that little thie federal property being transferred to Colli

[12)
—

by Interior would remain in Collier's contrence the land exchange and the side deal
with the City were consummated.

Congress provided the eded ratification for thdand exchange in 1988 by
passing the Arizona-Florida Land Exchangd &be “Act”), Public Law 100-696, 102
Stat. 4577 (November 18, 1988). Under &ut, Collier would exchnge 108,000 acreq

! The Court finds that oral argument wouldt assist in resolving this matter and
accordingly finds the pending mons suitable for decisiowithout oral argument.See
LRCiv 7.2(f); Fed. R.Civ. P. 78(b);Partridge v. Reich141 F.3d 920, 926 (9th Cir
1998).
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of land near the Florida Everglades fopation of the Phoenix Indian School propert
and make a payment to the United State$3#.9 million. The Act requires the $34.
million payment to be used for the purposeestablishing two Indian education trus
accounts, the *“Arizona InterTribal TrusFund” and the “Mvajo Trust Fund”
(collectively, the “Trust Acconts”), which would support than education following the
closure of the Phoenix Indiag®chool. The Act authorizes the Secretary of Interior
accept the $34.9 million from Collies either (i) a cash paynteat closing or (ii) over
time with annual interest payments on thel.93million at an inters rate of between
8.5% and 9.0% per annumrfehirty years, followed bya balloon payment of the
principal at the end dhe thirty years.

As required by the Act, Interior corited with the Intertribal Council of Arizonal

(“ITCA”) about the thrty-year payment option, and the ITCA expressed a preferencg

a lump sum payment, unless such demanchine an obstacle to closing the deal.

Interior ultimately offered Collier the thirty-year payment optibecause Interior
believed that the exchange would fall apantess Collier was given that option. |
December 1991, Collier accepted the landhexge offer, as tiied by Congress,
subject to reaching a satistary payment agreement.

Over the following year, Gleer and Interior continuedo negotiate, and finally
executed a comprehensiagreement (the “Trust Furi@bcuments”) in December 199
that implemented the Act and the exchamrggeement. The Tst Fund Documents
include a Trust Fund Paymefigreement (“TFPA”), a Deed ofrust, and a Promissory
Note. Despite execution of the Transferrégment in 1992, th&ransaction did not
finally close until four years tar, in December 1996. Durindpis four year interim,
Collier was not obligated to pawterest or principal. Inead, the Transfer Agreemer
required Collier to being making aredypayments in December 1997.
A. The Trust Fund Documents

1.  PromissoriNote?

2 A copy of the Promissory Note is loedtat Doc. 146-3 at pages 67-73, and
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The Promissory Note qeires Collier to pay annuainterest payments of

$2,966,500, reflecting an interasite of 8.5%, with the intese payments to be “payable

to the United States for depioy the United States intihe Arizona Trust Fund Account
and the Navajo Trust Fund Aaoat to be established in accordance” with the Act. T
Note also requires that, alongtivthe thirtieth and final anmal interest payment, Collier
is to pay the $34.9 million prcipal amount. The Note pries that Collier has no right
to prepay any annual intergstyment or the principal amount.

The Note also contains a “NomBenal Recourse” provision, stating:

Notwithstanding anything to the contraryntained in this Promissory Note or th
Trust Fund Payment Agreementtelsewhere, neither [Collier] nor any affiliate g
[Collier] nor any partner of [Collier] (whether individually or as a trustee), nor ;
legal representative, successor, heir, estatassignee of any of them shall hay

any personal liability for th payment of any sum whichay be payable under this

Promissory Note or the Annuity, orrfdhe performance or discharge of ar
obligation of [Collier] under this PromissoNote, the Annuity, othe Agreement.
In the enforcement of any of its rightsider this Promissg Note, the United
States shall solely resort to, and proceedem against the Trust Estate and th
Annuity.
(Promissory Note, 1 D.)
Although obligations owednder the Promissory Notthe Annuity, and the Trust
Fund Agreement (referred to dhe Agreement”) are refemeed in this “No Personal
Recourse” provision, obligations owedder the Deed of Trust are not.

2. Trust Fund Payment Aqreem%nt

The TFPA requires Collier tobtain and fund an Annuit@ontract “in favor of the
United States.” (TFPA, art. 5) The Annu®pntract was to permit Collier to make thirt

he

— (D

ANy
e

y

e

y

annual payments to the Anity Company and was required to “be sufficient, on the

completion of such annual payments, to payh® United States lamp sum” of $34.9

million — the principal sum due under the Presairy Note — on the rhaity date of the

Doc. 151-1 at pages 72-78.

% A copy of the Trust Fund Payment Agresmhis located at Doc. 146-3 at pagg
3-66, and at Doc. 151-1 at pages 7-71.
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Note, “thirty years from the Closing Date.This Annuity, along withthe “Trust Estate
(as such term is defined in the Deed aist),” secured the Promissory Note.
The TFPA also contains a “Limitations Personal Recourse” provision, stating;

Notwithstanding anything to the contrappntained in this Agreement or th
Promissory Note or elsewhere, neithepl|@r] nor any affiliate of [Collier] nor
any partner of [Collier] . . shall have any personal lility for the payment of any
sum which may be payable under the Pssoiy Note or thénnuity, or for the
performance or discharge of any obligatiof [Collier] under this Agreement, the
Promissory Note, or the Annty. In the enforcement @fny of its rights under this
Agreement or the Promissofyote, the United States ahsolely resort to, and
proceedin rem against the Trust Estate (as define the Deed of Trust) and th¢
Annuity.

[1°)

174

1”4

(TFPA, 8§ 9.5.) Although obligations owehder the Promissory Note, the Annuity, and

the Trust Fund Agreement (refed to as “this Agreement”) are referenced in thi

7]

limitations provision, obligations owaghder the Deed of Trust are not.
3.  Deedof Trusf

The Deed of Trust defines the “Trust Hstaas the “entire estate, property, right

title, and interest,” in the pperty Collier acquired througthe Land Exchange. The
Trust Estate includes all of Qier’s “right, title, and interesin and to” the remaining 15
acres of the Indian Schoolgperty (“Indian School Lot”) d, to the extent it constitute$
a real property interest, all of Collier’s ght, title and interest in and to the Dispositign
and Development Agreement bydabetween the City of Phoi and Barron Collier” in
the Downtown Lots.

The Deed of Trust includes a provisiatlowing for a “partid reconveyance” to
Collier when certain conditions are met. Under 8 6.2,

At any time, and from time to time, upoaquest by [Collier] to [the Government|
and upon satisfaction of the condition specfin Section 6.2(b) of this Deed g
Trust, the [Government] shall reconvey[@wllier] an Enveloper Envelopes held
under the Trust Estate.

—

* A copy of the Deed of Trust is locatedl Doc. 146-3 at mges 73-142, and at
Doc. 151-1 at pages 78-147.
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(Deed of Trust, § 6.2.)

An “Envelope” is defined as “that gaof the Trust Estate compromising
development envelope as descdlie a Site Plan for all or paof the Trust Estate.”|d.)
A “Release Envelope” is defed as “an Envelope subjetdt a pending request fol
reconveyance.” I14.) “Site Plan” in turn is defineags “the site plan or site plan
applicable to the real property describedBErhibit A-1 [the Indian School Lot] and
Exhibit A-2 [the Downtown Lofsfiled by [Collier] with, ard approved bythe City.”
(1d.)

The conditions that must be met for Callie be entitled to a reconveyance of 4
Envelope are set out inGg2(b), which provides:

[Collier's] right to require, and the [Gewnment's] obligation to cause, th
reconveyance of a Release Envelope dbalsubject to the following condition
the fair value of the Unreleased Progddss the value of the Release Envelo
exceeds one hundred thirty percer&g(%) of the Release Level Amount.
(Deed of Trust, § 6.2(b§.)
The Deed of Trust also includes a gepa “Maintenance of Collateral Value]
provision, located in § 6.3(a), which states:

If, after a reconvegnce of an Envelope, the fairlva of the remaining Unrelease(

Property falls below one hundred thirpercent (130%) of the Release Levg

Amount, Trustor shall add to the Trusstate United States Government-back
Securities sufficient in value to restore the fair vadtithe Unreleased Property tq
one hundred thirty percent (130%f)the Release Level Amount.
(Doc. 151-1 at 109.)
The Deed of Trust defines “Events of fBglt” as including the “[flailure to pay
any monies due hereunder onder the Promissory Noter under other Trust Fund

Documents,” or the “[flailureto comply with any of tb agreements made by @

> The Deed of Trust also sets out tmethod through which the values of the
Unreleased Property, the [Rase Envelope, and the Rade Level Amount are to be

determined. $eeDeed of Trust, 8§ 6.2(aj¢); Deed of Trust, ext.) These values ang
the calculation of the values are not at éssm the case and thus will not be furthg
discussed.
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|®X

requirements of [Collier] in this Deed ofrust or in any of the other Trust Fun
Documents” within thirty days “after writtenotice by [the Government] of such failure
is received or demed received by” Collier. @&d of Trust, § 3.1(a), (b).)

As to remedies upon an occurrence ofEarent of Default, the Deed of Trust
provides that the Government may, amariger remedies, “[clommence an action [0
foreclose the lien of this Deenf Trust as a mortgage, appba receiver, or specifically
enforce any of the covenants hereof”; “[@pise all other righteind remedies provided
herein, in any Trust Fund Document ohe&t document or agreement now or hereafter
securing or guarantying all aany portion of the Obligains, or by law, including,
without limitations, the rights and remedie®yded in A.R.S. Semn 33-702.B”; and
“[e]lect, subject to applicable laws, to receithe Trust Estate pursuan a Deed in Lieu
of Foreclosure.” (Deed of Trust, § 3.2.)

Section 3.6 of the Deed of Trust prdes that, upon an Eveof Default, the
Government is “entitled to enforce paymemnd performance of any and all of the
Obligations and to exercise all rights goawers under the Trust Fund Documents ;]nd
under the law now or hereafter effect, notwithstanding soma all of the Obligations
may now or hereafter be otf@se secured or guaranteed.(Deed of Trust, § 3.6.)
Further, “In]o remedy herein conferred upon or reservdtheoGovernment] is intendeo
to be exclusive of any other remedy heremby law provided or permitted, but each
shall be cumulative and shall be in additim every other rendy given herander or
now or hereafter existing under the lawld. “Every power or remedy given by any df
the Trust Fund Documents or by law to [tBevernment], or to wikh [the Government]
may be otherwise entitled, may be exercisedcurrently or indgendently, from time to
time, and as often as mhg deemed expedient.Td()

Finally, 8 9.1 of the Deed of Trusbmtains a “No Recourse” provision which
provides:

Notwithstanding anything to the contracgntained in this Deed of Trust, the
Promissory Note, the Annuity, the TrustrieuPayment Agreement or any other of
the Trust Fund Documents, or elsewhareither [Collier] nor any affiliate of
[Collier], nor any partner ofCollier] (whetherindividually or as a trustee), no

-7 -
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any legal representative, successor, hetgtesor assignee of any of them sha
have any personal liability for the pagnt of any sum whit may be payable
under any of such documents or ftire performance or discharge of an
obligation under any of such documenis.the enforcement of any of their right
under this Deed of Trust @ny of such documents,aliGovernment and Collier]
shall solely resorto, and proceed oniy remagainst, the Trust Estate (as defing
in the Deed of Trust) and the Annuity.

(Deed of Trust, § 9.1.)

B. The Partial Reconveyances

Collier made two different requests under 3 &f the Deed of Trust for release d
a portion of the collateral. The first regiewas made in 199&%r the east side
Downtown Lot, also kown as Block 24. After an apsal that confirmed that the
remaining collateral exceedet30% of the Release LdvAmount, the Government
approved the release of the teside Downtavn Lot.

Collier made the second request for reteims2007 for the west side Downtow
Lot, also known as Block 23 After an appraisal thatonfirmed that the remaining
collateral exceeded 130% dtie Release Level Amount, the Government appro
release of the west side Downtown LoAfter the 2007 release, the only remainin
collateral in the Trust Estateas the 15-acre Indian Schdait. The appraisal submitted
by Collier and accepted by the @wnment prior to the 200fglease valued the Indiar
School Lot at $48 million. This 2007 pyaisal exceeded 130% of the Release Le
Amount at the time of theecond collateral release.
C. The Default
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In late 2012, Collier arranged a meetinghwnterior to discuss Collier's paymen

obligations under the Trust Fund Documents. The meeting was held on Decemper

2012, and during the meeting Ger indicated thattontinuing to make the interest an
annuity payments no longer mageonomic sense to CollieCollier then failed to make
its required December 18, 20liiferest payment to the Government and also failed
make its annual annuity payment.

In a letter dated January 7, 2013, Colkelvised Interior thait would no longer

to
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make its payment obligations, explaining thatattempts to sethe Indian School Lot
had drawn only one offer of $@illion; that the drop in t& collateral value of the Lot
made “the economics of tleal untenable for our orgaation;” and that Collier was
“simply not in a position to attinue to make payments sfich a significant magnituds
with the corresponding value tie land so far below owuemaining obligation.” (Doc.
151-3 at 86-87.)

Interior responded to Collien a letter dated January,Z213. (Doc. 151-4 at 884
89.) In this letter, Interiodemanded that Collier perforns ibbligations under the Trus
Fund Documents, including making the annuétrest and annuity payments. Interig
also noted that the value thfe unreleased property appeatede less than 130 percer
of the Release Level Amount, and demanitied Collier, pursuant tis obligation under
Section 6.3 of the Deed of Trust, “prottypadd to the trustestate United Stateg
government-backed securitiesffszient in value to mainta the fair value of the
unreleased property to 130 pent of the release level amopas required by Section 6.3
of the Deed of Trust.”14.)

In a letter dated March 18013, Collier again reiteratedat the “deal is no longer
economically viable” for Cltier, but that Collier was committed “to finding a solutio
for all parties....” (Doc. 151-3 at 94-951In a letter dated April 24, 2013, Interio
responded to Collier and Collier's statemerdttthe deal is “hdonger economically
viable” for Collier. (Doc. 151-3 at 97.) Ithis letter, Interior again demanded th
Collier make the interestnd annuity paymentsand promptly add United State
government-backed securities to the Trust ES&iicient in valueto maintain the fair
value of the unreleased property to 13€&cent of the release level amount.1d.X
Interior also informed Collie that its failure to makehe required payments wa
“presently having real-life demental consequences on ttrébes of Arizona who are
now faced with trying to covehe shortfalls of their jeopardized education fund$d:) (

Collier did not comply with the demand$ Interior, and did not make the 201
annual interest payment anraual annuity fund payment it is obligated to make under

Trust Fund Documents, nor did Collier addvgmment-backed segties to the Trust
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Estate. Instead, under covaf a letter dated November 13, 2013, Collier sent to
Justice Department papers that soughtsgiga all of Collier's inteests in the Annuity

Contract and the Indian School lot to tbaited States, referrintp the package as 4

“Deed in Lieu.” (Doc. 151-@t 8-9.) The Justice Departmedeclined the tender of the

“Deed in Lieu,” and commered the present action.
Discussion

A. Motions for Summary Judgment

The Government moves for summarggment on its claim for specific
performance, unjust enrichment, and wastellier moves for summary judgment on
these same claims, contending that the-rexourse provisions of the Trust Fund
Documents override and predriany of the relief sought by the Government.

Summary judgment is appropriate ifewing the evidencm the light most
favorable to the non-moving party, there aoegenuine issues of material fact and the
moving party is entitled to judigent as a matter of lawSeeFed. R. Civ. P. 56(c);
Celotex Corp. v. Catretd 77 U.S. 317, 322-23 (1986As discussed below, the Court
will grant summary judgment in favor ofdlGovernment on its claims for specific
performance and waste, but will grantrsuary judgment in favor of Collier on the
Government’s claim for unjust enrichment.

1. Claim for Specific Performance

The Government seeksmmary judgement on its chaifor specific performance
by Collier of its obligationsinder 8§ 6.3(a) of the Deed Bfust to add to the Trust Estate
government-backed securitiesufcient in value to resire the fair value of the
Unreleased Property to onaridred thirty percent (130%) tie Release Level Amount.’
(Deed of Trust, § 6.3(a).)

Collier also seeks summary judgment the Government'slaim for specific
performance, contending that 8@) of the Deed of Trust wabnly intendedo apply at

the time of a reconveyance, and did mapose a continuing oiglation on Collier to

provide supplemental collateral tioe Trust Estate. Collier ffilner contends that specifi¢

performance is not available because, under‘tto recourse” provisn of the Deed of

-10 -
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Trust® the Government's only remedy is @nrem action against the Trust Property.

Collier argues that the interdf the parties supports itasrgument, and provides al
extensive recount of thgarties’ negotiations.

The Government, in turn, c#do the integration clausehich is located in § 9.14
of the Deed of Trust. Thairovision states that the “Trust Fund Documents contain
complete understanding and agreement oftdruend Beneficiary and supersede all pri
representations, warranties, agreementsngemments, understandingsd negotiations.”
(Deed of Trust, §9.14.) BhGovernment argues that 8@)’'s additional collateral
provision, the integration clause, and the oteems of the Deed dfrust and other Trust
Fund Documents are clear and unambiguauns that the Court should not look beyor
the plain wording of these documeirisnterpreting the documents’ terms.

Under Arizona law, “[w]hen the terms of a cor#ct are clear and unambiguou
the trial court gives effect to it as writtenSkydive Arizona, Inc. v. Hogu@60 P.3d 153,
163 (Ariz. Ct. App. 2015). However, “whéehe parties submit competing interpretatiof
of the contract, rendering its terms uncletdwe court should consider the profferg
evidence.” Id. (citing Taylor v. State Farm Mut. Auto. Ins. C&854 P.2d 1134, 1140
(Ariz. 1993)). “If the court ‘inds that the contract language is reasonably susceptib
the interpretation asserted by j@gponent, the evahce is admissible to determine’ th

parties’ intent.”ld. However, if the contract languagenot reasonably susceptible to th

—

the

d

UJ

d

et
e

e

proponent’s interpretation, the extrinsic eande is inadmissible under the parol evidence

rule. See id. Taylor, 854 P.2d at 1139-40.
The Court will begin by determininghe meaning of thé'‘Maintenance of

Collateral” provision in 8 6.&) of the Deed of Trustyhich forms the basis for thg

® Collier relies on similar no recourse pisiens contained ithe TFPA and the
Promissory Note. However, as noted prasly, the TFPA’s andromissory Note’s no
recourse provisions limit recourse for obtigas owed under the Promissory Note, tf
Annuity, and the TFPA. Those provisions wmiat reference, and ¢nefore do not limit,
obligations owed under the Deed of Trust.

" The parties agreed that the TrusinB Documents would be governed by ai
construed in accordance with Arizona lase€TFPA at § 9.6; Doc. 150 at 6 n.4).

-11 -
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Government’s claim for specifigerformance. The Court wilhen go on to examine the
No Recourse provision in 89and the impact of that provision on any obligation owed
under § 6.3(a).

Section6.3(a)'sMaintenancef Collateral provision states:

|

If, after a reconvegnce of an Envelope, the fairlva of the remaining Unrelease
Property falls below one hundred thirpercent (130%) of the Release Level
Amount, Trustor shall add to the Trusstate United States Government-back
Securities sufficient in value to restore the fair valtithe Unreleased Property t(
one hundred thirty percent (130%f)the Release Level Amount.

")
o

(Deed of Trust, § 6.3(a).)

The Government contends that 8§ 6.3@ne into play onc€ollier was granted a
release of an Envelope, which occurred 898, and that from that point on, 8 6.3(3)
imposes an ongoing duty on lier to add government-backed securities to the Trpust
Estate when the fair value tfe Trust Estate falls belothie 130% level. (Doc. 150 a
14-15.)

Collier, on the other handpntends that § 6.3(ajas intended tapply onlyat the
time of a release of collateral and was newmended to imposa continuing obligation
on Collier to maintairthe collateral at the 130% levelSde, e.g.Doc. 148 at 6, 12, 17-

24.) Collier relies extensiwelon extrinsic evidence to pport its interpretation of

[®X

8 6.3(a). The Court has reviewed this evideimcéght of the language of § 6.3(a) an
Collier’'s interpretation of 8§ 6.8). As discussed below, t®urt finds that the language
of 8 6.3(a) is not‘feasonably susceptible’ to the integation asserted by” Collier. The
extrinsic evidence reliedn by Collier is thexfore inadmissible.See Skydive Arizona
360 P.3d at 163Faylor, 854 P.2d at 1139.

First, 8 6.3(a) does not say it is to lpplked “at the time” ofa reconveyance. To
the contrary, 8§ 6.3(a) states that Collier “shall add” government-backed securities o tf
Trust Estate “[i]f,after a reconveyancef an Envelope, the fawalue of the remaining
Unreleased Propertialls below the 130% level. (Deed ofrust, 8 6.3(a) (emphasis
added).) To say that “after a reconveygneneans “at the time” or “before” 3

reconveyance is nonsensical. Further, thalsfbelow” language of §6.3(a) als

=)
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indicates that the provision was to be appleger, after a reconvayce had already beel
granted, and not “at the time” of or “before” a reconveyance.

Second, § 6.2(b) of the Bé of Trust addresses thendttions that must be met
before Collier is entitled to obtain, andethGovernment is obligated to grant,
reconveyance. Reading § 6.2(b) in conjunttivith § 6.3(a) demohsites that § 6.2(b)
addresses the conditions that must bet tmefore Collier isentitled to obtain a
reconveyance, i.e., the conditionsfore and at the timef a reconveyance; and 8 6.3(¢
addresses a contingency that may arise in the futureafier.a reconveyance has bee
granted.

Third, Collier’s reliance on #habsence in § 6.3(a) tdrms such as “at any time’
or “from time to timé& is misplaced. (Doc. 148 at 2@oc. 167 at 19-20.) The tern

“after a reconveyancesufficiently describes the time framat issue, and there was no

need to add terms suels “at any time” offrom time to time.”

Collier contends that the “unreasonalgiesi of the Government’'s (and th
Court’s) interpretation of 8§ 6.8) “is further supported by éhfact that, if Collier had not
sought a release, Collier's duty to supplencatiateral would never wva been triggered,

even if the initial collatergbackage fell below 130% of themaining obligation.” (Doc.

148 at 14.) Indeed, Collier pogout that at the time thErust Fund Documents were

executed, the initial collaterpbckage was less thd®90% of Collier's obligation.Id. at
22.)

Contrary to Collier's position, the fact that § 6.3(a)’s Maintenance of Collat
provision did not come into @y until and unless Collier sougatrelease of part of the
collateral makes sense. The Governmeneedjto the initial collateral package of th
land obtained through the exatge, which included thevo Downtown Lots Collier
obtained through the side dedth the City and te remaining 15-acres that constitute tf
Indian School Lot. Thus, prior to the release oftleer of the Dowtown Lots, the
Government was limited to aim rem proceeding against that initial collateral. Th

release of a portion of that initial collaterplyyrsuant to 8§ 6.2(b),igygered § 6.3(a), and
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brought the provisions contained theramto play. The release meant that th

Government woulde giving up some of the initiaollateral that would otherwise bg

providing security for the digation owed by Collier. lwvould not make sense for thg

Government to allow a release of parttbé initial collateral whout some type of

assurance that Collier's remang obligation under thélrust Fund Documents was

currently, and continued to be, sufficientsecured. The current security w3
accomplished through 8 6.2(b)’'s requiremerdttthe current value of the remainin
collateral be at the agreed-upon 130% levEhe continuing security was accomplishd
through 8 6.3(a)’ Maintenance of Collaterafjuirement that Clér provide additional
collateral in the form of geernment-backed securities in the event that remaining
collateral fell below the agreagpon 130% value. Indeedyen Collier admits that the
obligation set forth in § 6.3(a) wasqaiid pro quofor the Government's agreement {
release some of the collaterabegDoc. 148 at 23 (Collier staiy that § 6.3(a) “provides

a quid-pro-quomeans by which Collier mageek a favorable release of collateral”).

Thus, although prior to thelease of the Downtown Lots,dlGovernment was limited tg
anin rem proceeding against the initial collaterapon the release of the Downtow
Lots, § 6.3(a) was triggered asgjaid pro quofor that release.

Collier contends that the course of cortcafcthe parties sirethe execution of the

Trust Fund Documents demonstrates that thigsadid not intend Collier to be require

e

3%

1S

10

)

to supplement collateral otherath at the time of a release of collateral. Specifically,

Collier contends that the “Government’s condafter each release, especially given t
historical fluctuations in real estate valusapports Collier’s interpretation that 8 6.3z
applies only at the time oh release”; that # “Government never asked Collier t
supplement or even monitor the value of tdodateral except at the time of a releass
and that the “Government never requesteat thollier supplement the collateral unt
January 2013, after Collier defaulted.”

The subsequent conduct of the partieslmamised to aid the Court in interpretin

the terms of the Deed of TrusEee Darner Motor Sales, Inc. v. Universal Underwritg
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Ins. Co, 682 P.2d 388, 398 (ArizCt. App. 1984) (interpretation of a negotiate
instrument may be aided by evidence dbsequent conduct). However, the mere fz
that the Government had npteviously sought to enforcg 6.3(a)’s Maintenance of
Collateral provision does not demonstrate thatgfrovision only appl® at the time of or
before a reconveyance. This is particularlye here given Collés previous 15-year
history of making its annual interest anchaity payments and thus complying with it
payment obligations under the Trust Fund Dueuts, and the lack of evidence that tl
Government had reason to be concernezlalollier's continuingcompliance with its
payment obligations.

Collier further contends that the lack of an explicit provision as to how the V|
of the remaining collateral was be determined for purpose$ § 6.3(a), and lack of an
explicit requirement regardingeéhmonitoring of the value of the collateral demonstra
that the parties did not inter@bllier to be required to supplient collateral other than a
the time of a partial release ofllederal. The Court disagrees.

As noted previously, the language 06.8(a) is not susceptible to such g
interpretation. Further, 8 6.3(b) does setifeome provisions fovaluing the unreleaseqg
property and addresses thatuation where “Envelopes™have been previously
reconveyed, demonstrating that valuatiomler § 6.3(a) (“after” reconveyances) weé
distinct from valuation under &2 (before or at the time of a reconveyance). (Comp
Deed of Trust, § 6.2 and 8§ 6.3.) Morenvthat 8§ 6.3 does not include explicit term

regarding the obligation to monitor the collatleor a method for valuation of collaters

does not render the prowsi unenforceable atherwise support Collier’s interpretation.

Under Arizona law, if as here — the contract terme egasonably certain and provide *
basis for determining the existence of a bineaad for giving an appropriate remedy,” th
missing terms do not prvent enforcementAROK Constr. Co. v. Indian Constr. S\848
P.2d 870, 873 (Ariz. Ct. pp. 1993) (citations omittedsee Schade v. Diethricif60
P.2d 1050, 10589 (Ariz. 1988) (missing term doe®t render contract unenforceabl

where other terms of contraatovide “reasonable certaintyhat the parties intended t(
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make a binding agreement).

In sum, 8 6.3(a) was triggered once the Government granted a reconveya
some of the initial collateral, and ing@s a continuing obligation on Collier t
supplement the Trust Estate with governmeattked securities if the remaining collater
in the Trust Estate falls below the 130% level.

The Court now turns to ¢h“no recourse” provisions contained in the Trust Fu
Documents. Collier contends that thes® ‘hiecourse” provisions bar enforcement
8§ 6.3(a) and the remedy of specific perfarmoe because, under those provisions,
government’s only remedy is amremaction against the Trust Estate.

The TFPA, Promissory Note, and Deedlodist all contain no recourse provision

upon which Collier relies. Hmoever, as noted previously,emo recourse provisions o

the TFPA and Promissory Note do not addmsdgyations owed under the Deed of Trust.

(See TFPA, 89.5; Promissory Note, § DTJjhose no recourse provisions are ng
therefore, relevant to the determinatiormdfether the obligatioowed by Collier under

§ 6.3(a) of the Deed of Trust is enforceable.

The Deed of Trust no recourse prowisiavhich does address obligations owe

under the Deed of Trust, states:

Notwithstanding anything to the contracgpntained in this Deed of Trust, th
Promissory Note, the Annuity, the TrustrfeuPayment Agreement or any other {
the Trust Fund Documents, or elsewhareither [Collier] nor any affiliate of
[Collier], nor any partner ofCollier] . . . shall have anpersonal liability for the
payment of any sum which may be pagabhder any of such documents or f
the performance or discharge of any oldliga under any of such documents. |
the enforcement of any of their rights undkis Deed of Trust or any of sucl
documents, the [Government] shall solely resort to, and proceedirongm

against, the Trust Estate. Nor shall @0 or its affiliates, partners, etc.] be

personally liable for the payment of yamleficiency thatmay result from the
application of the proceeds of any saleotirer disposition ofhe Trust Estate to
any amount due under this Deed ofi§tror any of such documents . . ..

(Deed of Trust, § 9.1.)
In light of 8 9.1's “nowithstanding” language anih rem limitation, the Court

must determine whether Collier's MaintenarmteCollateral obligation under § 6.3(a) i
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enforceable. In determining thabforceability, the Court museek to give effect to all
provisions of the Deed of Trust and avaan interpretation that would render any
provision unenforceds or illusory. See Tenet Healthsystem TGH, Inc. v. Sils2rP.3d

786, 790 (Ariz. Ct. App. 2002) (rejectingrract interpretation that would “vitiate thg

U

guaranty of payment provision and thley render the agreement substantia

<

meaningless, if not illusory”)Bryceland v. Northey772 P.2d 36, 39Ariz. Ct. App.
1989) (“We will interpret a contract in a maer which gives a reasonable meaning to the
manifested intent of the parties rathearthan interpretation that would render the
contract unreasonable.”Ash v. Egar 541 P.2d 398, 402 (Axi Ct. App. 1975) (“A
written contract will, if possible, be construed as to give effect to all its parts.”)
Kirkeby—Natus Corp. v. Kramlicht70 P.2d 696, 702 (Ariz. CApp. 1970) (“It is true
that a construction which gives effect to all jgms of a contract is to be preferred to an
interpretation which leaves one swme parts without effect.”).

Further, although the TFPAadées that there are no third-party beneficiaries unger
the agreement (TFPA, 8§89.7), the pants made by Collier under the Trust Fund
Documents were dedicated to the publicpmse of Indian education. The Court must,
therefore, liberally construe the Trust Fundcuments, including the Deed of Trust, in
favor of that public purposeSee Valencia Energy Co. v. Ariz. Dep’t of Reve®%®
P.2d 1256, 1267 (Ariz. 1998¢quitable remedies will “not @y to the detriment of the
public interest”);Spur Indus., Inc. v. Del E. Webb Dev. C94 P.2d 700, 706 (Ariz.
1972) (“[T]he courts have long recognizadspecial responsibilityo the public when
acting as a court of equity.”Sanders v. Folsopd51 P.2d 612618 (Ariz. 1969)
(“Courts of equity may, and frequently dgo much farther both to give and withholg
relief in furtherance of the public intere$tan they are accust@u to go when only
private interests are involved.”).

With this authority in mindthe Court will now tun to the Deed of Trust, and seek
to reconcile and give meaning andeeffto both § 9.1 and § 6.3(a).

The plain language of § 9.1 preverte Government from seeking recovely
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against Collier for sums due under the Trieshd Documents; frorseeking to recover
any deficiency from Collier ithe Government takes bacletfirust Estate property ang
sells or otherwise disposes of that progedand from seeking specific performance
any of the payment provisions thfe agreement. Section @lko limits the Government,
in enforcing its rights undehe Deed of Trust, allows ¢hGovernment to proceed “only
in rem against, the Trust Estateand provides that Colliecannot be Hd personally

liable for the “performanceor discharge of any olglation under” the Trust Fund

Documents. Ifl.) Further, as Collier exhaustivebrgues, this no recourse provision

contains the statement, “Notwithstanding anything to the contrary,” which indicates
the no recourse provision was intended to puamy conflicting provigin in the Deed of
Trust.

The evidence submitted by the partiesndastrates that the no recourse amd

rem limitations in § 9.1 weressential aspects of the pastiagreement. However, the

evidence also demonstratesatththe collateralization prosions, including 8 6.3(a)’s
Maintenance of Collateral provision, wer@so essential aspects of the partie
agreement. Indeed, the collateralization Biovis were essential precisely because
thein remand no recourse provisions;daeise of the anticipated release of some of
initial collateral; and because the Governmenhted to ensure thahe debt owed by
Collier remained sufficiently diateralized. Even Collieadmits that 8§ 6.3(a) wasgaid
pro quofor Collier to obtain a release of sometlwé initial collateral.(Doc. 148 at 23.)
To interpret 8§ 9.1 as bang enforcement of § 6.3(a) é@nthus reliewng Collier of
its obligation to comply with § 6.3(a) is piaularly troubling hee. Collier obtained the
release of collateral on twoff#irent occasions. Collier thus reaped the benefit of
quid pro quoarrangement and thereby triggetee 8§ 6.3(a) obligations of thguid pro
guo arrangement, but is now seeking tooid those obligations by arguing thg
enforcement of the obligations are barred $9.1. Interpretingg 9.1 as a bar to
enforcing the obligationewed by Collier under theuid pro quoarrangement after

Collier obtained the benefit of that arrangeme&otld be inequitalel and, further, would
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render 8§ 6.3(a) illusory. This is an imtestation that this Court must avoid.

Collier contends that, to ¢hextent § 6.3(a) imposeddaty on Collier to maintain
the collateral at 130% afterraconveyance, such duty existed only as long as Collig
did not default on its payment obligationisyt that, upon default, any requiremel
imposed under § 6.3(ap maintain collateral went awayThus, Collier contends that
upon default, if it “wants taontinue to own the Unreleased Property, it must cure
default and comply with 8.3. If Collier does not, it relinquishes the Unreleas
Property and the Annuity,” but witd not have any further obligan. (Doc. 172 at 8-9.)

The Court finds this attempt to reconcil®.8 and § 6.3(a) to be unavailing. Firs

Collier's interpretation finds no support inethanguage of § 6.3(a). Second, this

interpretation ignores the fact that, undez theed of Trust, it is the Government, nq
Collier, that retains the right tdetermine what remedy to [gue in the everof default

by Collier. See, e.g.Deed of Trust, § 3.2 (setting fartemedies and providing that th
Government may exercise any or all of theeeies); Deed of Trus§ 5.4 (setting forth
additional remedies that the Government nayits option, pursue).) Thus, Collier dos
not have the right to elect beden keeping the proggrand returning it.Instead, it is the
Government that has the rigiat elect which remedies to mue in the event of Collier’s
default. Here, the Government electedptosue its right under the Deed of Trust

require Collier to pledge gouement-backed securities sufficient to bring the value of

=

its
ed

t

Dt

D

S

0]
the

Trust Estate back up to the 1308&vel. Once the Trust Estate is in compliance with the

requirements of 8 6.3(a), the Goverant would be ditled to proceedn remagainst the
Trust Estate if it chose to do so.

Collier also contends thadhe remedy of specific permance of any obligation
owed under § 6.3(a) is barred. The Deedlroit provides that, upon an event of defal
the Government may, at its option, exercisay“ar all of the reme@s” specified in § 3.2
and 8 5.4. $eeDeed of Trust, § 3.2.) Under 88), upon an event of default, th
Government is entitled to “[clommence an awtito foreclose the lien of this Deed ¢

Trust as a mortgage, appoint a receiverspecifically enforceany of the covenants
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hereof.” (Deed of Trusg§ 3.2(b) (emphsis added).)

Collier argues that this specific perfante provision is limited to foreclosurs
actions because the specifi@rformance provision is ithe same sentence as th
provision allowing for foreclosure on the li@amd appointment of a receiver. (Doc. 14
at 23.) However, the Court does not réad.2(b)’'s specific performance remedy &
narrowly as Collier proposes addes not find the remedy epecific performance to bg
limited to foreclosure. The Court alsinds unconvincing iad circular Collier's
argument that thén rem restriction of 8§ 9.1 requires éhCourt to interpret 8§ 3.2(b)’s
specific performance remedy lbe limited to foreclosure.

Interpreting the provisions dfie Deed of Trust to avoigndering either § 9.1 or
8 6.3(a) unenforceable or illusory, and lidraconstruing the Ded of Trust and the
other Trust Fund Documents in favor of thékw purpose of funding Indian educatior
the Court concludes as follow$:ollowing the release of tH@gowntown Lots, § 6.3(a) of
the Deed of Trust imposes antimuing duty on Collier to matain the collateral in the
Trust Estate at the 130% level; and that 88.8{ the Deed of Trust provides the remeq
of specific performance for ¢hobligation owed by Collieunder 8§ 6.3(a) The Trust
Estate against which the Government can proceszgmunder § 9.1 of th Deed of Trust
Is a Trust Estate that has been properly taaed as required by 6.3(a) at the 130%
level. Thus, 8§ 9.1 does not foreclose enforeehof § 6.3(a) but instead anticipates th
the continuing obligatiomnder 8§ 6.3(a) to maintain thigust Estate at the 130% leve
can be enforced and has been raat that the Government may procéedem against
the properly maintained Trust Estate. TEhare no genuine disputes of material f3
regarding the Government’s claim for sibiec performance and the Government
entitled to specific performance by Collier tfe continuing obligtion owed under
8§ 6.3(a) as a matter of law.

2. Claim for Unjust Enrichment

The Government also seeks recovery diojust enrichment and, as a remed

requests the imposition of a constructive trusCoflier’s interest irthe Downtown Lots.
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Because the Court has determined that theeGment is entitled to specific performang

of Collier's continuing obligatns under 8§ 6.3(a) of the Deefl Trust, the Government
has received the benefit of itontractual bargain to hav@ollier's debt sufficiently
collateralized, and a claim for unjust ennoént is not, therefore, availabl&ee Adelman
v. Christy 90 F. Supp. 2d 1034, 104D. Ariz. 2000) (theoryof unjust enrichment is
unavailable to a plaintiff who has receivia@ benefit of her contractual bargain).

3. Claim for Waste

The Government seeks recovery unc@nmon law and Arizona statutory law far

waste resulting from Collier's nogmayment of propertyaxes on the Indian School Lot}

It is undisputed that since December 20Q8llier has failed to pay the property taxes
they became due on the Indian School Lotis hlso undisputed &, as a result of the
nonpayment of taxes, Madpa County has placed taxrg on the property for the
delinquent taxes, and that as of Decemb@t5, the amount required to redeem t
property was $290,573.49.

To recover for waste, the Government neghblish that Collig(1) engaged in an
act constituting waste, (2) that Collier wagd#ly in possession of the property, and (
that the act constituting waste ingal the Government’s interesEee 333 West Thomal
Medical Bldg. Enterp. V. Soetanty®76 F. Supp. 1298, 1300 (D. Ariz. 1998)R.S.

8 33-806(b). Although Arizona courts have get addressed the issue, other courts hj

found that the failuréo pay real properttaxes constitutes wastgee, e.g., Travelers Ins,

Co. v. 633 Third Assacl4 F.3d 114, 123 {2Cir. 1994) (holding that intentional failurg

to pay property taxes is waste under Newkvlaw, and listing cases holding similarly);;

Nippon Credit Bank, Ltd. V. 133 North Cal. Boulevai®3 Cal. Rptr. 2d 421, 425-2¢
(Cal. Ct. App. 2001) (affirming judgmentrfébad faith” waste against borrowers wh

failed to pay real property taxes).

Collier does not deny that it did not pag ttaxes on the Indian School Lot, that (i

was legally in possession of that property, trad its failure to pay the taxes has result

in tax liens and delinquent taxewing on the property. $tead, Collier relies on 8 9.1’s
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nonrecourse provision to argue that any reppver waste is barred. However, as tl
Government makes clear, the waste clainmas based on the provisions of the Tru
Fund Documents but is instead based state law and common law. Thus, th
nonrecourse provisions do not bar recovery for waste.

Collier also argues thahe Government had the guto mitigate damages by
accepting Collier's attempt torider the “Deed in Lieu” fothe property. As noted
previously, the Government was not obligatedaccept the tendemd indeed it is the
Government, and not Collier, that has tight under the Trust Fund Documents f{
determine which remedies to gue upon an @nt of default

The Court concludes thatdte are no genuine disputglsmaterial fact regarding
the Government’s claim for waste and tila¢ Government is entitled to recover fc
waste under common law and Arizona statutavy as a matter of law. The Governme
Is therefore entitled to summarydgment on its claim for waste.

B. Motion for Collier's Fees and Costs

Collier moves to recover attorney’s feemlaosts incurred as a result of the takif
of follow-up 30(b)(6) depasons ordered by the Courf’he Court ordeed a limited
follow-up deposition becausene of the Government's 30(b)(6) withesses was

prepared to answer a question regardingsame of performance, which was included

the subject matter covered Ihppic 6 on which the witnedsad been designated. (Dog.

88 at 14.) The Court declinedowever, to impose sanctions the Government undef

Fed. R. Civ. P. 37(d)(2)(A)()). The Courtained that the lack of preparedness on 0
issue covered by Topic 6 was insufficientwarrant the imposition of sanctionsid.}
The Court also explained that Collier cduhave raised the witness’'s lack d

preparedness with the Government at time of the depositio and requested the

e

e

o

DI

not

n

ne

deposition be continued to allow the wiseto adequately prepare on the topic, Td
u

thereby could have potentially avoideck theed for a follow-up deposition and Co
intervention. Id. at 14-15.) The Court noted, howevitrat the imposition of some cost

incurred by Collier as a result of the limitedldav-up deposition mighbe appropriate in
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light of the witness’s failure tbe prepared on the issue.

The parties have conferred but have beaable to resolve the costs and fe

D
wn

issue. Accordingly, Collier has filed a matieeeking recovery of attorney’s fees and
costs in the amount of $3,589.55, broken d@s follows:  Attorney’s Fees in the
amount of $2,687.50, and costs in the amafi$902.05. (Doc. 116 at 5-6.)

The parties dispute whether the Cobds authority, outside of the sanctign
provisions of Fed. R. Civ. RR7, to order an award oftarney’s feedor the follow-up
depositions. The Court need nmesolve that dispute becauthe Court did not intend tg
award attorney’s fees for éhlimited follow-up depositionand the Court’'s use of theg
term “costs and fees” at some points inGisler requiring the follow-up depositions wgs
not intended to indicate otherwise. Ratherthas Court stated ithat order, the Court
believed that “the imposition of some costsurred as a result dhe limited follow-up
deposition may be approptea’ (Doc. 88 at 15.)

The Court recognizes and appreciatesghrties’ cooperation in arranging for the
follow-up depositions during a time when Calliecounsel was already scheduled to be
in Washington, D.C., and Collier's attemptsKkeep the additional costs incurred as|a
result of the follow-up depositions to a minimum. Collier seekevery of $902.05 in
costs, broken down as follows: $306120 the court reporter for the Black follow-up
deposition and $595.85 for éhcourt reporter for the Man follow-up deposition.
Collier's explanation for thesadditional costs satisfies th@ourt that the costs were
reasonably incurred as a result of the followegpositions. Accordugly, the Court will
award costs for the follow-up depositions time amount of $902.05, and order the
Government to pay such costs to Colliertime normal course of Government-issug¢d
payments.

C. Motion to File SupplementalAuthority and Take Judicial Notice

Collier requests leave to supplement the factual record with information frgm &

related case that Collier has filed agaitis# Government in which the Government

admits that it is not proceedinig rem against the collateral nmaained by Collier. The
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Government opposes the moti@ontending that the inforation Collier seeks to present

Is not new and is alegly before the Court because thevernment has readily admitte
during discovery that the present action is technigallyersonam The Court will grant
the motion and has reviewelthe supplemental inforation provided by Collier in
deciding the pending mains for summary judgment.
Conclusiorf

The Court will grant in part and denypart the parties’ respective motions for
summary judgment. Summardgment will be granted in favor of Collier on the
Government’s claim for unjust enrichmer@ummary judgment will be granted in favor
of the Government on its claimsrfspecific performance and waste.

The Court will grant in part and denypart Collier's motion for fees and costs.
The court will award costs to Collier inglamount sought in its motion, but will deny
recovery of attorney’s fees.

The Court will grant Collier's motion thle supplemental information.

IT IS ORDERED that Diendant’s Motion for Summary Judgment (Doc. 148)|i

granted in part and denied prart. The motion is granted as to the Government’s cl3
for unjust enrichment. The rtion is otherwise denied.

IT IS FURTHER ORDERED that Pilatiff's Motion for Summary Judgment
(Doc. 150) is granted in padnd denied in part. The motion is granted as to
Government’s claims for sggific performance and waste. The motion is otherw
denied.

IT IS FURTHER ORDERPE that the Motion for Clier's Fees and Costs
Incurred as a Result of Two Aitidnal 30(b)(6) Depositions (Dod 16) is granted in part
and denied in part. The matias granted to the extentathCollier seeks recovery of
costs in the amount of $902.0%he motion is otherwise denied.

IT IS FURTHER ORDERED tt the Government shadhy Collier the $902.05 in

® The Court has considered but finds finecessary to address the multiple otH
arguments raised by the parties.
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costs in the normal course of Government-issued payments.

IT IS FURTHER ORDEREDthat the Motion for Leavdo File Supplemental
Authority or Take Judicial Nice of a Pleading in Court dfederal Claims Case (Dod.
184) is granted.

Dated this 29th day of June, 2016.

@“\’@m—.} —\f\’

Paul G. Rosenblatt
United States District Judge
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