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con Air Express Incorporated Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lori Eichenbergge No. CV-14-00168-PHX-DGC
Plaintiff, ORDER
V.

Falcon Air Express Incorporated,

Defendanh

On February 6, 2015, the Court notifidgte parties that it would enter a defay
judgment against Defendant|€an Air Express IncorporatedDoc. 31. In an order
dated February 9, 2015, the Court considdtesl Ninth Circuit’'s five-factor test and
found that default judgment was apprepei in light of Defendant's failure tg
communicate with and retain counsel, Defengargfusal to meet discovery deadline
and Defendant’'s disregard of a Court ordequiring a representative to appear at
hearing. Doc. 32 New counsel has appeared for Defendant and filed a motion t¢
aside the default judgment. Doc..40he Court will deny the motion.

l. Background.
Plaintiff Lori Eichenberger formerly wked for Defendant Falcon Air. Doc. 1

1 7. After Defendant terminated her empl@nt, she complained of discrimination t

the Equal Employment Opportunity Commissiord aeceived a notice of right to sus.

Id., 9 49-50. On January 29, 2014, she filed this lawsdit.She alleged that a fellow

employee at Falcon Air had sexually hesed her, Falcon Air had fired her fg
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complaining about the harassment, and Faksiorihad not paid hefor all the hours she
had worked.Id., 1 51-111. She brought claims undigle VIl of the Civil Rights Act,
the Family and Medical Leave Act, the Faabor Standards Act, and the Arizona Wa(
Act. Id.

At first, the case proceeded normall@ervice was executed, a motion to dismi
was filed, and a scheduling conference wdd.h&n August 26, @14, the Court entered
a case management order settthe deadline for fact diewery as April 24, 2015.
Doc. 18. The order cautiondde parties that “the Courttends to enforce the deadline
set forth in this Order, andhig parties] should plan thditigation activities accordingly.”
Id. The parties served initiadisclosures and Plaintifiserved her first set of
interrogatories and a request for protlon of documents. Docs. 19-22.

On November 26, 2014, defense coumseled to withdraw, citing irreconcilablg
differences and possible conflicts. Doc. ZBhe Court set a hearing for the motion
December 19, 2014. Awdered by the Court, defense ceehappeared at the hearing :
did Nelson Ramiz, general manager Falcon Air, who appeared by phone.

The Court advised Mr. Ramiz that Falcin could not appear without counsel if
the litigation. It has been ¢hlaw for more than a centutiiat corporations and othe
business entities cannotpgar without counsel in federal courSee Rowland v. Cal.
Mens Colony, Unit Il Mers Advisory Coungil506 U.S. 194, 201-02 (1993). The Cou

cautioned Mr. Ramiz as follows: “if Falcon As not represented in this case, a defa

judgment will be entered against Falcon AirCourt’s Livenote Transcript, 12/19/14]

When Mr. Ramiz stated th&alcon Air intended to retainew counsel, the Court set
deadline of January 23, 20i& new counsel to appear. The Court then provided f{
caution: “If there is not v counsel who appears by Janu23rd, then I'm going to
enter a default judgment. Is that understoott?” Mr. Ramiz responded “Yes sir.Id.

Because Falcon Air had notsponded to Plaintiff's writte discovery requests, and

because new counsel wdube entering the case, the Caaat a deadline of February 6
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2015 for the Falcon Air's diswery responses, and set a case management conference c
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that date to adjust the litigation scheduldigiht of new counsel’'sppearance. Beforg
concluding the hearing, the Court confirmaad the record Mr. Ramiz’s role as gener
manager for Falcon Airld.

Attorney ScottBlaney appeared as cosel for Falcon Air onJanuary 20, 2015,
but he filed a motion to withdw only two weeks later. Do29. He stated in the motior
that irreconcilable differences and conflitisd arisen betweenrhiand Falcon Air and,
significantly, that “Falcon Air failed to resportd Blaney Law’'s rpeated attempts to

communicate regarding the camed pending deadlines, leag Blaney Law unable to

properly represent Falcon Air.”Id. Because this unexpected withdrawal further

threatened the efficiemesolution of this case, the Cowet a hearing for February 6 ;
the date of the already-existing discovegadline and case management confereng
and specifically directed thdtNelson Ramiz, Jr., Gendrdanager of Falcon Air
Express, shall appear by telephone atliearing. Mr. Ramiz shall call the Court’
chambers no later than 1:55 p.am February 6, 2015 to lm®nnected to the hearing.]
Doc. 30.

The order directed defense counsel wvjate prompt notice of the hearing to Mt.

Ramiz. He did so. Mr. Blaney sent ameil to Mr. Ramiz on February 4, 2015, whic

enclosed the Court’s order and whigpened with this paragraph:

| have attached for your records a cafyur Motion to Withdraw. | have
also attached a copy of the court'sler regarding this Friday’s hearing.
Please read it carefully as it requies you to call into the hearing on
Friday .

Doc. 47-1 at 56 (emphasis amiginal). Defense counsel alsent Mr. Ramiz a copy of

the Court’s order by overnight mail. MRamiz did not participate in the hearing.

Al

e

U

On February 9, 2015, the Court enteen order granting new defense counsel’s

motion to withdraw anehforming the partieshat the Court will eter a default judgment
against Defendant. Doc. 3Z.he Court explained that deila judgment was appropriate

for the following reasons:
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The Court set a case management schedule for this case on
August 26, 2014. Doc. 18. Theder cautioned the parties that the
deadlines established by the Court wezal and that the Court would not,
absent truly extraordinary circumstances, extend the schédiude 5.

A few months later, Defendantunsel moved to withdraw. The
Court set a hearing for December 2014, and ordered a representative of
Defendant to participate. The hiear was held as scheduled, and the
general manager of Defendant, Neld®amiz, Jr., participated. Defense
counsel stood by their tion to withdraw. The Qart explained to Mr.
Ramiz that a corporate defendant canmgbear in court without counsel,
and that the Court would be required enter a default judgment against
Defendant if it did not find replament counsel. Mr. Ramiz said he
understood, and that Bdant planned to locate replacement counsel
promptly. The Court accordinglgranted Defendantintil January 23,
2015, for new cousel to appear.

The Court also discussed discovery issues. Defendant had not
responded to writtediscovery served by Plaiffti The Court extended the
discovery response date to Febru@ry2015, and advised Mr. Ramiz that
the new defense counsel would netd be prepared to provide the
requested documents and interrogatangwers by that date. The Court
also told the parties it would holdsacond case management conference on
February 6, 2015, to adjithe remainder of thaigation schedule in light
of the delay caused by the motion tahdraw and the failte to respond to
discovery.

Although new counsel did appedor Defendant, that counsel
promptly moved to withdraw. Do29. Counsel's mobn to withdraw
explains that Defendant has failed tepend to counsel’s repeated attempts
to communicate regarding the caaled the pending deadlines, leaving
counsel unable to properkgpresent Defendantkl. The Court promptly
set a hearing on the motion to withdréev February 6, 2015. Doc. 30.
The Court specifically required Mr. Raz to appear by telephone at the
hearing, directing him to call the Cagrchambers before the hearingl.

Mr. Ramiz did not appear or paipate in the hearing. The Court’s
staff tried to call him twice on a numbesed to reach him in the past, but
received no answer. Staff left a magsabut Mr. Ramiz never returned the
call. Defense counsel stated during tearing that he emailed a copy of
the Court’s order to Mr. Ramiz and engsized his need to participate in
the hearing. Defense counsel saidHagl received other responses from
Mr. Ramiz, using the same email adsfresince he sent the email regarding
the hearing, suggesting that Mr. iRa received the order. Counsel also

-4 -
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sent a copy of the order to Mr. Ramntity overnight mail so that he received
if before the hearing.

Thus, the Court is faced witthe following situéion: Defendant
clearly understands that it must be represented by counsel in federal court.
Defendant clearly understands that défgudgment will be entered if it is
unrepresented. Defendant clearly ustends that discovery was due on
February 6, 2015, anddha second case management conference was to
occur on that day. And Mr. Ramiz walirectly ordered by the Court to
participate in the February 6 hearing.

Despite this knowledge, Mr. Ramizléd to appear at the hearing as
ordered, failed to provide the discovedtye by February 6, and failed to
communicate with counsel s to enable counsel to litigate this case and
participate in the second case mamaget conference. Defendant did so
knowing of counsel’s motion to withaw and knowing thathe withdrawal
would result in a default judgment being entered.

Doc. 32 at 1-3. The Couentered default judgment aftevresidering the five factors se
forth in Dreith v. Nu Image, Incorporate®48 F.3d 779,88 (9th Cir. 2011).
Il. Legal Standard.

“The court may set aside an entry of datfdor good causeand it may set aside &

default judgment under Rule 6Q(b Fed. R. Civ.P. 55(c). Because the Court has not

yet entered default judgment, the Court ¢ares Defendant’'s motion as a motion to S
aside an entry of default under Rule 55(@he Ninth Circuit employs a three-part te
for deciding whether a parthas shown “good causdbr setting aside a default
(1) whether the party seeking to set aside the default engaged in culpable conduct {
to the default; (2) whether the party hadmeritorious defense; and (3) whether setti
aside the default would prejice the other party. Franchise Holihg I, LLC v.

Huntington Restaurants Grp., In@75 F.3d 922, 9236 (9th Cir. 2004)see also United

States v. Aguilar782 F.3d 1101, 1105t®Cir. 2015). “[A] findng that any one of these

factors is true is sufficient reas for the district court to refe to set aside the default.
United States v. Signed Pers.eCk No. 730 of Yubran S. Mes65 F.3d 1085, 1091
(9th Cir. 2010).
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[ll.  Analysis.
Defendant argues that all threztors favor setting aside the defdulPlaintiff’s

response focuses solely on the first factat argues that Defendant engaged in culpa

ple

conduct. A party’s conduct isulpable “where there is no explanation of the default

inconsistent with a devious, deliberatellfw, or bad faith falure to respond.”TCI Grp.
Life Ins. Plan v. Knoebbe44 F.3d 691, 69¢th Cir. 2001)).
The Court finds that Mr. Ramiz, genkenaanager and representative for Defends

Falcon Air, engaged in culpable conductr. Ramiz has submitted an affidavit in whic

he states: “I did not know that | wasqrered to attend the hearing regarding Mr.

Blaney’s withdrawal on Heuary 6, 2015, until after éhhearing hadhlready taken
place.” Doc. 40-1, § 20 This statement is not crethb Mr. Ramiz admits that he
received his counsel’'s email tvdays before the hearing. The email included a copy
the Court’s order requiring Mr. Ramiz, by narneappear by phone #ie hearing. The
email then stated: Please read [the order] carefully ast requires you to call into the
hearing on Friday.” Doc. 47-1 at 49emphasis in original).

Mr. Ramiz states that he “assumed thiat Blaney meant that Falcon Air had t¢
be represented” because hadmever personally been regud to call into a hearing in
any other Falcon Air cases in Arizona or elsevety’ Doc. 40-1, § 19This statement is

not credible. First, the Court requiredr.MRamiz to participate by phone in th

December 19, 2014 hearing dms previous counsel’'s motion to withdraw, and Mr.

_ ! Defendant also arguesaththe Court did not propgriapply the Ninth Circuit's
five-factor test for deciding whether dafajudgment was appropriate. Specifically
Defendant argues that the Court did not adiyaddress the ris&f prejudice to the
party seekm% sanctions and the availabildl less drastic sections. The Court
disagrees. laintiff was prejudiced whé&refendant failed to produce document
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delayed the case by having two successive counsel withdraw, and then failed to aplp’ea|

a hearing and case managematference on February 6, 20a8 ordered. “Failure to
produce documents as ordered . . . is considered sufficient prejudiciiana Int’l

Corp. v. Thoeren913 F.2d 1406, 141P9th Cir. 1990). TheCourt considered the
avallability of less drastic sanctions and fouinem futile because of Plaintiff's refusal t

follow court orders. Although the Courtddinot specifically implement alternative

sanctions before ordering fdelt judgment, this is rorequired when the Court
anticipates continued misconductee Computer Task Grp., Inc. v. BrotBg4 F.3d
1112, 1116-17 (9th Cir. 2004).
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Ramiz did in fact participate in that hearingghone. It is simplyalse for Mr. Ramiz to
assert that he had never been requirepatticipate in a hearg by phone in the paSt.
Second, Mr. Ramiz does not explain how rautfht Falcon Air could be “represented” 4
the hearing — which concerned a motion bydansel to withdraw — by the very lawye
who was seeking to withdraw. To the aamny, Mr. Ramiz knew from the December 1¢
2014 hearing that a representative of Faléanwas required to discuss the withdraws;
of counsel and the other deadlines that were missed.

What is more, the Court had specifiganformed Mr. Ramz at the December
hearing that a corporation cannot app@#&hout counsel and that a default judgme
would be entered against Falcair if new counsel did not qear to represent it. Mr.

Ramiz confirmed on the record that he understood. The Court set a firm de:

(January 23, 2015) by which new counsetl ta appear, a deadline for Falcon Air to

provide overdue discovery responses (Faty6, 2015), and a new case managem
conference to adjust the hemdule in light of new counkg appearance (February 6
2015). Mr. Ramiz was on the phoneaihghout this entire discussion.

Although a new attorney did appear, p@mptly moved to withdraw becaus

Falcon Air would not communicateith him. Doc. 29. Having participated in the
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December hearing, Mr. Ramiz certainly urgleod the seriousness of the discovery and

case management deadlines, and yet faiteccommunicate with counsel so thos

deadlines could be met. Hé¢so understood from the heagithat withdrawal of his new

attorney would result in th same situation Falcon rAfaced in December (default

judgment) and would make impossible thesecananagement conference the Court |
set. And yet, despite beimtirectly ordered by the Court fearticipate by phone in the

hearing (as he had in Decempheand after being told by hettorney in an email — in

2 Falcon Air asserts in its reply meraadum that Mr. Ramiz “flew across th

country” to attend the December hearing in paréDoc. 47 at 6), but this too is wrong.

As the transcript of the _hearin/g claadhows, Mr. Ramiz appeared by phon&ee

Court’s Livenote Transcript, 12/19/14 _ ] (

have on the phone? Mr. Rami Nelson Ramiz representative of Falcon Air Expre
from Miami.”). There are several other refeces in the transcrigb Mr. Ramiz being

on the phone.

-7 -
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bold type — that he was required to partatgy Mr. Ramiz failed to respond. There is 1

explanation for Mr. Ramiz’s conduct “inconsat with a ... willful ... failure to

respond.” TCI Group 244 F.3d at 698. EhCourt accordingly finds that he engaged |i

culpable conduct. Asoted above, Mr. Ramiz&ulpable conduct ia sufficient reason to
deny Defendant’s motionMesle 615 F.3d at 1093..

IT IS ORDERED:

1. Defendant motion to setids the default (Doc. 40) genied

2. The Court will enter defauliddgment by separate order.

Dated this 11th day of June, 2015.

Nalb ottt

‘David G. Campbell
United States District Judge

® The parties argue over whet Mr. Ramiz, who is a & school graduate, is &
“legally sophisticated party” who should beld to higher standards, whether Defende
engaged in culpable conduict other cases, and whethBefendant's failure to meet
dlscoverﬁ deadlines was the fault of counsehirféiff asks for an edentiary hearing to
assess the culpability defendant’s conduct. Becaude Court finds that Mr. Ramiz
engaged in culpable condudhe Court finds it unnecessaty order an evidentiary
hearing or to address theseatiissues. Falcon Air agreestlan evidenéry hearing is
not needed. Doc. 47 at 2.
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