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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Barbara Sanchez, No. CV-14-00199-PHXJAT
Plaintiff, ORDER
V.

Carolyn W Colvin,

Defendant.

Pending before the Court is Plaintiff Barbara Sanchez’s appeal from the Social
Security Commissioner (the “Commissioner”)’s denial of her application for Social
Security Disability Insurance Benefits. (Doc. 1). Plaintiff argues that the Administrg
Law Judge (“ALJ”) erred in assigning “little weight” to the medical opinion of Plaintiff’s
treating cardiologist, and by rejecting Plaintiff’s testimony with respect to the symptoms

afflicting her. (Doc. 32). The Court now rules on Plaintiff’s appeal.

l. Background

Plaintiff was born in 1974, and was thirty five years old on the date of her all

! Plaintiff requested oral argument for this motion. (Doc. 32 at 1). The Court
deny this request, as both parties have submitted memoranda discussing the law a
in support of their positions and oral argument will not aide the Court’s decisional
process. See e.g., Partridge v. Reich, 141 F.3d 920, 926 (9th Cir. 1998); Lake
Vegas Investors Group, Inc. v. Pacific. Dev. Malibu Corp., 933 F.2d 724, 729 (9th
1991).
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disability. (Tr. at 147¥. Plaintiff holds a college education and has worked in the pag
an advertising solicitor, sales representative, customer complaint clerk, customer S
specialist, collection clerk, and insurance service representative. (Tr.-5Q, 49%59).
Plaintiff has a young son who was approximately a weaka-half old when Plaintiff
allegedly became disabled. From the evidebefore the Couy Plaintiff’s last job
appears to have been in advertising for a newsp&aintiff was laid off in 2008 on
account of the recession’s significant impact on her line of work, and was thereafte|
unable to obtain employment through January of 2010. The ALJ determined that Pl
has not engaged in substantial gainful activity since that date.

On August 16, 2010, Plaintiff filed an application for Disability Insurance Bene
pursuant to Title Il of the Social Security Act, due to the alleged disability of dilated
ischemic cardiomyopathy with an onset date of roughly January 2010. The conditi
generally speaking, where there is dilation and impaired systolic function of the Iq
both ventricles of the heart. It impacts the heart’s ability to pump blood. Plaintiff’s
impairment stemmed from a healthcident in 2007 where “she came down with
bronchitis and the virus attacked her heart.” (Tr. at 24). Plaintiff developed
cadiomyopathy as a result, and thereafter had a cardiac defibrillator/pacemaker ins
Plaintiff has alleged that this condition led to chest pains, fatigue, shortness of breat
other symptoms that have rendered her incapable of returning to the workfibjce. (

Plaintiff’s claim for benefits was initially denied on March 1, 2011, and ag
upon reconsideration on July 28, 2011. (Tr. at 20). Plaintiff thereafter filed a wr
request for a hearing on August 31, 2011, which was held before ALJ Rona
Dickinson on May 29, 20121d.). After considering testimony delivered at the heari
and evidence entered into the record, the ALJ deRlemhtiff’s claim for disability,
finding that she was capllof performing sedentary work. Plaintiff appealed the ALJ’s

determination to the Social Security Administration Appeals Council, which denig

2 Citations to “Tr.” are to the certified administrative transcript of record.
(Doc. 22).
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request review of the determination. (Tr. &)1

On February 4, 2014, Plaintiff filed the instant action, seeking review of the ALJ’s
determination. Plaintiff claims that the ALJ erred in two respects, and requests th
Court overturn the ALJ’s decision, and either award Plaintiff disability benefits, or
remand for further proceedings. With the appeal fully briefed, the Court turns tg

merits of Plaintiff’s contention.

. Legal Standard

The ALJ’s decision to deny benefits will be overturned “only if it is not supported
by substantial evidena& is based on legal error.” Magallanes v. Bowen, 881 F.2d 74
750 (9th Cir. 1989) (quotation omitted). “Substantial evidence” means more than a mere
scintilla, but less than a preponderarReddick v. Chater, 157 F.3d 715, 720 (9th C
1998).

“The inquiry here is whether the record, read as a whole, yields such eviden
would allow a reasonable mind to accept the conclusions reached by the ALJ.” Gallant v.
Heckler, 753 F.2d 1450, 1453 (9th Cir. 1984) (citation omitted). In determining whe
thereis substantial evidence to support a decision, the Court considers the recor
whole, weighing both the evidence that supports the’Atchclusions and the evidence
that detracts from the ALJ’s conclusions. Reddick 157 F.3d at 720. “Where evidence iS
susceptible of more than one rational interpretation, it is the ALJ’s conclusion which
must be upheld; and in reaching his findings, the ALJ is entitled to draw infere
logically flowing from the evidence.” Gallant, 753 F.2d at 1453 (citations omittes@p
Batson v. Comnn of the Soc. Sec. Admin., 359 F.3d 1190, 1193 (9th Cir. 2004). Th
because “[t]he trier of fact and not the reviewing court must resolve conflicts in the
evidence, and if the evidence can supither outcome, the court may not substitute
judgment for that of the ALJ.” Matney v. Sullivan, 981 F.2d 1016, 1019 (9th Cir. 1991
see Young v. Sullivan, 911 F.2d 180, 184 (9th Cir. 1990).

The ALJ is responsible for resolving conflicts in medical testimony, determit
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credibility, and resolving ambiguitieSee Andrews v. Shalala, 53 F.3d 1035, 1039 (§
Cir. 1995). Thus, if on the whole record before the Court, substantial evidence suj
the Commissioner’s decision, the Court must affirm it. See Hammock v. Bowen, 879 F.2
498, 501 (9th Cir. 1989); see akdU.S.C. § 405(g). On the other hand, the Court “may
not affirm simply by isolating a specific quantum of supporting evidence.” Orn v. Astrue,
495 F.3d 625, 630 (9th Cir. 2007) (quotation omitted).

Notably, the Court is not charged with reviewing the evidence and making its
judgment as to whether Plaintiff is or is not disabled. Rather, the Court’s inquiry is
constrained to the reasons asserted by the ALJ and the evidence relied syopoirt of
those reasons. See Connett v. Barnhart, 340 F.3d 871, 874 (9th Cir. 2003). On 3
“issues which are not specifically and distinctly argued and raised in a party’s opening
brief are waived.” Arpin v. Santa Clara Valley Trans. Agency, 261 F.3d 912, 919
Cir. 2001) (citing Barnett v. U.S. Air., Inc., 228 F.3d 1105, 1110 n.1 (9th Cir. 2000)
banc)); Bray v. Comin of Soc. Sec., 554 F.3d 1219, 1226 n.7 (9th Cir. 2009) (apply
the principle to an appeal from a denial of benefits by the Social Security Commissig
The Ninth Circuit’s reasoning is that courts “will not manufacture arguments for an

appellant, and a bare assertion does not preserve a claim.” Id. (citation omitted).

A. Definition of Disability

To qualify for disability benefits under the Social Security Act, a claimant n
show that, among other things, she is “under a disability.” 42 U.S.C. § 423(a)(1)(E). The
Social Security Act defines “disability” as the “inability to engage in any substantial
gainful activity by reason of any medically determinable physical or mental impairr
which can be expected to result in death or which has lasted or can be expected to
a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A).

A person is “under a disability only if his physical or mental impairment or

impairments are of such severity that he is not only unable to do his previous wor

cannot, considering his age, education, and work experience, engage in any other
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substantial gainful workwhich exists in the national economy.” 42 U.S.C. §
423(d)(2)(A).

B. The Five-Step Evaluation Process

To evaluate a claim of disability, the Social Security regulations set forth a

five-

step sequential process. 20 C.F.R. § 404.1520(a)(4); see also Reddick, 157 F.3d at 721

finding of “not disabled” at any step in the sequential process will end the inquiry. 20
C.F.R. 8 404.1520(a)(4). The claimant bears the burden of proof at the first four
but the burden shifts to the Commissioner at the fitegd. Reddick 157 F.3d at 721. The
five steps are as follows:

1. First, the ALJ determines whether the claimant is “doing substantial gainful
activity.” 20 C.F.R. § 404.1520(a)(4)(1). If so, the claimant is not disabled.

2. If the claimant is not gainfully employed, the ALJ next determines whethe
claimant has a “severe medically determinable physical or mental impairment.” 20 C.F.R.
§ 404.1520(a)(4)(i1). To be considered severe, the impairment must “significantly limit[]
[the claimant’s] physical or mental ability to do basic work activities.” 20 C.F.R. §
404.1520(c). Basic work activities are the “abilities and aptitudes to do most jobs,” such
as lifting, carrying, reaching, understanding, carrying out and remembering si
instructions, respondingppropriately to co-workers, and dealing with changes in rout
20 C.F.R. § 404.1521(b). Further, the impairment must either have lasted for “a
continuous period of at least twelve months,” be expected to last for such a period, or be
expected “to result in death.” 20 C.F.R. § 404.1509 (incorporated by reference in 20
C.F.R. § 404.1520(a)(4)(ii)). The “step-two inquiry is a de minimiscreening device to
dispose of groundless claims.” Smolen v. Chater, 80 F.3d 1273, 1290 (9th Cir. 1996)
the claimant des not have a severe impairment, then the claimant is not disabled.

3. Having found a severe impairment, the ALJ next determines whethel
impairment “meets or equals” one of the impairments listed in the regulations. 20 C.F.R.

8 404.1520(a)(4)(iii). If so, the claimant is found disabled without further inquiry. If {
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before proceeding to the next step, the ALJ will make a finding regarding the claimant’s
“residual functional capacity based on all the relevant medical and other evidence in [the]
caserecord.” 20 C.F.R. § 404.1520(e). A claimant’s “residual functional capacity”
(“RFC”) is the most he can still do despite all his impairments, including those that are
not severe, and any related symptoms. 20 C.F.R. § 404.1545(a)(1).

4. At step four, the ALJ determines whether, despite the impairments, the cla
can still perform “past relevant work.” 20 C.F.R. § 404.1520(a)(4)(iv). To make this
determination, the ALJ compares its “residual functional capacity assessment . . . with the
physical and menat demands of [the claimant’s] past relevant work.” 20 C.F.R. §
404.1520(f). If the claimant can still perform the kind of work he previously did,
claimant is not disabled. Otherwise, the ALJ proceeds to the final step.

5. At the final step, the ALJetbrmines whether the claimant “can make an
adjustment to other work™ that exists in the national economy. 20 C.F.R. §
404.1520(a)(4)(v). In making this determination, the ALJ considers the claimant’s
“residual functional capacity” and his “age, education, and work experience.” 20 C.F.R. §
404.1520(g)(1). If the claimant can perform other work, he is not disabled. If the clai
cannot perform other work, he will be found disabled.

In evaluating the claimant’s disability under this five-step process, the ALJ mus
consider all evidence in the case recd@dde 20 C.F.R. § 404.1520(a)(3); 20 C.F.R.
404.1520b. This includes medical opinions, records,reelbrted symptoms, and third
party reporting. See 20 C.F.R. 8§ 404.1527; 20 C.F.R. 8 404.1529; SSB, (U8 Fed.
Reg. 45593-03.

C. The ALJ’s Evaluation Under the Five-Step Process
The ALJ found that Plaintiff had not engaged in substantial gainful activity s

January 1, 2010, and that she was afflicted with the severe impairment of dilateg
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ischemic cardiomyopathy, satisfying the first and second steps of the inquiry. (Tr. at 22

At step three, the ALJ found that Plaintiff’s impairment did not meet or medically equal




© 00 N o o B~ W N B

N NN N NN NNDNRRRRR R R B RB
W N o O~ W NP O © 0 N O 0o M W N BB O

any of the listed impairments in the Social Security regulations that automatically 1
in a finding of disability. (Id. at 23).

Prior to moving on to step four, the ALJ conducted an RFC determination in
of proffered testimony and objective medical evidence. (Tr. at 23-26). The
determined that Plaintiff “has the residual functional capacity to perform sedentary work”
while being “precluded from crawling, crouching, climbing, squatting, or kneeling.” (Id.
at 23). Based on this RFC, the ALJ further determined that Plaintiff “is capable of
performing past relevant work as a customer complaint clerk, customer service spe
collection clerk and insurance customer service representative” as “[t]his work does not
require the performance of worklated activities precluded by the claimant’s [RFC].”
(Id. at 27).

Consequently, the ALJ found that Plaintiff was not disabled under the S
Security Act. [d. at 28).

1. Analysis
Plaintiff advances two arguments in support of her contention that the (
should set aside the ALJ’s decision. Specifically, Plaintiff asserts that the ALJ erred in (1)
assigning “little weight” to the opinion of Plaintiff’s treating cardiologist, and (2) by
finding that certain testimony Plaintiff delivered was not credible. Each will be addre

in turn.

A. Re ection of the Treating Physician’s Medical Opinion

The Ninth Circuit distinguishes between the opinions of three types of physic
(1) those who treat the claimant (“treating physicians”); (2) those who examine but do not
treat the claimant (“examining physicians”); and (3) those who neither examine nor trex
the claimant (“non-examining physicians”). Lester v. Chater, 81 F.3d 821, 832 (9th
Cir. 1995). As a general rule, the opinion of an examining physiciantited to greater

weight than the opinion of a non-examining physician, but less than a treating phys
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Gallant 753 F.2d at 1454.

The opinion of a treating physician is entitled to controlling weight when i
“well supported by medically accepted clinical and laboratory diagnostic techniques and
IS not in@nsistent with other substantial evidence in [the claimant’s] case record.” 20
C.F.R. 8 404.1527 (d)(2); see also Orn, 495 F.3d at B3tif a treating physician’s
opinion “is not well-supported” or “is inconsistent with other substantial evidence in the
record,” then it should not be given controlling weight.” Orn, 495 F.3d at 631.

Substantial evidence that contradicts a treating physsciginion may consist of
either (1) an examining physician’s opinion or (2) a non-examining physician’s opinion
combined with other evidence. Lester, 81 F.3d at 830-31.

In the case of an examining physician, “[w]hen an examining physician relies on
the same clinical findings as a treating physician, but differs only in his or
conclusions, the conclusions of theamining physician are not substantial evidence.”
Orn, 495 F.3d at 632 (citing Murray v. Heckler, 722 F.2d 499, 501-02 (9th Cir. 19§
To constitute substantial evidence, the examining physician must promaEpendent
clinical findings that differ fren the findings of the treating physician.” Id. (citing Miller
v. Heckler, 770 F.2d 845, 849 (9th Cir. 1985)). Independent clinical findings can be €
“diagnoses that differ from those offered by another physician and that are suppor
substantial eidence . . . or findings based on objective medical tests that the tre
physician hasot herself considered.” Id. (citing Allen v. Heckler, 749 F.2d 577, 579 (9t

[ is
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Cir. 1984)) Andrews, 53 F.3d at 1041. The opinion of a non-examining physician canno

by itself constitute substantial evidence that justifies the rejection of the opinion of ¢
an examining physician or a treating physician.” Lester, 81 F.3d at 831. Such an opinig
is only substantial evidencestipported bysubstantial record evidentdd.

If a treating physician’s opinionis not contradictedby the opinion of another
physician, therthe ALJ may discounthe treatingphysician’s opinion only for“clearand
convincing’ reasons. Carmit 533 F.3dat 1164 (quotingLester, 81F.3dat 830).If the

ALJ determinesthat a treating physiciaris opinion is inconsistentwith substantial

bithe

n




© 00 N o o B~ W N B

N NN N NN NNDNRRRRR R R B RB
W N o O~ W NP O © 0 N O 0o M W N BB O

evidenceand is not to be given controlling weightthe opinion remains entitledo
deferenceand should be weighed accordingto the factors providedin 20 C.F.R. §
404.1527(c)Orn, 495F.3dat 631. These factors includ#) the length ofthe treatment
relationshipandthe frequency of examinatior{2) the natureand extent ofthe treatment
relationship; (3) the extentto which the opinion is supportedby relevant medical

evidence;(4) the opinion’s consistencywith the recordas a whole; and (5) whetherthe

physicianis a specialist givingn opinion within his specialty. 20 C.F.R. § 404.1527(¢).

But the ALJ maystill rejecta contradicted treatinghysician’s opinion for“specificand
legitimate reasonthat are supportedby substantial evidenc& the record?” Carmickle,
533 F.3d at 1164 (quoting Lester, 8E.3d at 830); Ghaninv. Colvin, 763F.3d 1154,
1161(9th Cir. 2014) (quoting Ryan v. Commof Soc. Sec. Admin., 528 F.3d 1194, 11¢
(9th Cir. 2008)).

Finally, “[a]lthough a treating physiciaris opinion is generally affordedthe
greatest weighin disability casesjt is not binding onan ALJ with respectto the
existenceof an impairment orthe ultimate determination odlisability.” Tonapetyarnv.
Halter, 242 F.3d 1144, 114®th Cir. 2001).This is because the determinati@s to
whethera claimantis disabledis an issue reservetb the Commissioner. 20 C.F.R. §
404.1527(d)(1).Thus, evenif a treating physiciaris opinionis controlling, it does not
necessarilyeadto a finding of disability. Se&lagallanes881 F.2d 747, 75@ejeding a
treatingphysician’s opinion of disability).

Dr. Renee Espinosas Plaintiff’s treating cardiologist. (Tr. at 26). In their
respectivebriefs,the partiesspenda considerable amount of effort arguing over whséch
the proper standard akviewto hold theALJ’s consideratiorof Dr. Espinosa’s medical
opinionto. Plaintiff, onthe one hand, argudbatthe record does not contain substant
evidenceinconsistentwith Dr. Espinosa’s opinion, thus requiringhe ALJ to proffer
“clear and convincing” reasondn supportof his decisionto afford the opinion “little
weight.” (Doc. 32 at 16). The Commissioner, othe other fand,argueghatthe presence

of a differing opinionby a non-examining physicianoupledwith other evidence of
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record constitutes substantial evidence contradicfdrg Espinosa’s opinion, requiring
the ALJ to provide“specific andlegitimatereasons” for discountingthe atissuemedical
opinion.

To begin,the ALJ did not give“little weight” to Dr. Espinosa’s opinionin light of
Dr. Terry Ostrowski’s—a non-examining physiciardiffering opinion. Ratherthe ALJ
determinedthat the objective medical evidence, including dspinosa’s own records,
did notsupportDr. Espinosa’s opinionthat claimantcould not performsedentarywork?
(Tr. at 27). An ALJ need not giveé‘controlling weight” to a physician’s opinionif that
opinionis “not well-supported” by the medicalevidenceOrn, 495 F.3dat 631.Thus,the
ALJ provided a permissible reason fagjecting Dr. Espinosa’s opinion, and,if that
reasonis supportedby substantial evidencd, must be upheld. SeRurkhartv. Bowen
856 F.2d 1335, 1339 (9tiCir. 1988) (affirmingthe ALJ’s rejectionof medical opinion
not supportedby objective findings).

In this regard,Plaintiff assertghatthe ALJ erredin his review ofDr. Espinosa’s
opinion. (Doc. 32at 16-22). Specifically, Plaintiffarguesthatthe ALJ erredbecause his
rejectionof Dr. Espinosa’s opinion was based onraview of her“medical records,” and
that pursuantto Orn, “[t]he primary function of medical records to promote
communication and record-keping” and “not to provide evidence for disability,
determinations.” 495 F.3dat 634. The Court disagrees. The ALJ did not rely solely on
Dr. Espinosa’s “medical records” to discount her opinion. Rather, tA¢J explained that
her opinionwas “not supportedby the medical evidence, includinthe doctor’s own

records.” (Tr. at 27). And the ALJ did not reject outright the existence ofPlaintiff’s

® The ALJ did cite to several other factors in support of his determination that Dr.

Espinosa’s opinion should be afforded “little weight,” but reading the ALJ’s rationale in
context, these factors are best understompasific examples of medical evidertbat is
contrary to Dr Espinosa’s medical opinion. (Tr. at 27). For example, the ALJ’s citation
to both Plaintiff’s ability to run after her son and Dr. Espinosa’s July 2011 opinion that
Plaintiff is stable from a cardiovascular perspective are botlmioed in the ALJ’s
earlier, comprehensive determination that the objective medical evidence does
support a determination that Plaintiff is disabled. (Tr. at 25).

-10 -
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condition, dilated non-ischemic cardiomyopathyhe ALJ determinedthat Plaintiff
suffered fromthis impairment, but took exceptioto its severity, findingthat the
objective medical evidence did not suppd@t. Espinosa’s medical opinion that
Plaintiff’s impairmentrestrictedherto lessthansedentaryvork. (Id. at 26-27).The Ninth
Circuit has recognizethat “medical evidence is . . . a relevant factor in determining {
severity of the claimant’s pain and its disabling effects.” Rollins v. Massanayfi261 F.3d
853, 857 (9th Cir. 2001) (citing 20 C.F.R4&.1529(c)(2)). Therefore, the Court’s
review focuses on wiltieer the ALJ’s reliance on this factor is supported by substantial
evidence.

Dr. Espinosa’s medical opinion that Plaintiff is disabled is contained in two pieceg
of record evidenceOn March 7, 2011,Dr. Espinosaconcluded thaPlaintiff’s non-
ischemic cardiomyopathwas a “lifelong disability” with “no anticipatedrecovery” that
would “prevent” Plaintiff from “performing any substantial gainful employment fo
which [she]is qualified.”* (Tr. at 492).On October 29, 2011Dr. Espinosa completed 3
“Medical Assessment of Abilityo Do Work Related PhysicaActivities” and “Cardiac

Residual Functional Capacityuestionnaire.” (Tr. at 519-523).In this assessmenDr.

* The ALJ rejected Dr. Espinosa’s opinions expressed in this assessment, noting
that the statements used by Dr. Espiresach as “disabled, “unable to work,” “can or
cannot perform a past job” and “performing any substantial gainful employment”—were
not medical opinions “but [we]re administrative findings dispositive of a case” and were
resened for the Commissioner to determine. (Tr. at 27). 20 C.F.R. § 404.1527(
establishes that although the Commissioner “consider[s] opinions from medical sources
on issues such as whether your impairment(s) meets or equals the requirements” of being
disabled, “the final responsibility for deciding these issues is reserved to the
Commissioner.” Dr. Espinosa, however, also set forth medical findings in an October 29,
2011, assessment that would render Plaintiff unable to work considering the testimg
the vocational expert in this case. The Court need not determine whether Dr. Espinosa’s
March 7, 2011, findings should be ignored as de facto administrative findings.
October 29, 2011, assessment would support a disability determination. And the Court’s
review is restricted to assessing whether the ALJ’s determination that Dr. Espinosa’s
opinion as to Plaintiff’s disability status (either the March, October, or both instances)
was not supported by objective medical evidence is backed by substantial evide
record.

-11 -
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Espinosa found that due to Plaintiff’s impairment, she would be restricted to

“occasionally” lifting ten pounds, and could oni{frequently” lift or carry lessthanten

pounds. (Idat519). Plaintiffwould be ableto standand/orwalk for lessthantwo hours

in aneighthour work day anevould be ableto sit “less than” six hours out otacheight

hour work dayandwould needwo alternate between sitting and standing houitly. &t

519-20). Based on these limitations, the vocational expert teséfidte hearing that

Plaintiff would be capable dfless thansedentary” employment. (Trat53).

As notedsupra the ALJ gave“little weight” to Dr. Espinosa’s opinions forming

the basis ofthe vocationalexpert’s testimony dueto lack of supportfrom objective

medical evidence. Specificallghe ALJ supported this determination with citation

numeous pieces ofevidencefrom the record. The Court findsthat it in light of the

volume of purported support cited ibjs appropriateo setforth the ALJ’s rationalein

full.

Despite the deficits noted above (e.g. dilated cardiomyopathy
and implantation of AICD in 2007), the medical record
contains a considerable number of findings upon clinical
examination that the undersigned finds inconsistent with a
claim of an inability to perform any sustained work activity.
Specifically, Dr. Espinosa the cardiologist reported in
February 2010 that while the claimant was having some
episodes of nausea, dizziness and low sterna discomfort, she
had no syncope, palpations, and shortness of breath, fever,
chills, or sweats (Exhibit 3F/35)[he claimant's symptoms
were of unclear etiology with the claimant's blood pressure
remaining stable during these episodes (Exhibit 3F/36).
Although the symptoms continued into March 2010, there
was no dizziness, syncope, chest pain or shortness of breath
(Exhibit 3F/33). In September 2010, she had an
electrophysiology follow wup at Arizona Arrhythmia
Consultants.The claimant told the examining clinician that
she continued to do well. She denied current episodes of chest
pain, shortness of breath, lightheadedness, dizziness or frank
syncopal episodes. Although she complained of significant
fatigue, she reported that she had a 2 year old that she
continued to“run after’ (Exhibit 5F5). The claimant was
reported to be doing‘exceedingly well” from a cardiac

-12 -
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(Tr. at25).

Moreover,the ALJ relied onevidenceof multiple visitsto the emergency room

rhythm and device standpoint. She had had no arrhythmias
(Exhibit 5F/6). Also in September, a cardiac stress test was
performed and ejection fraction of 39 percent was reported
(Exhibit 4FR2-3). Cardiologist Kevin Berman, M.D. saw the
claimant in June 2011. She had a second echocardiogram. It
was the doctor's impression that compared to her previous
study in June 2010, the ejection fraction appeared to be
somewhat better; previously it was 20-25 percent and as of
June 2011, it was 30-35 percent (Exhibit 11 F/ 12). In July
2011, the claimant saw Dr. Espinosa and said she felt well
even though she had some dyspnea with exertion. She denied
chest pain or discomfort, palpitations, shortness of breath,
orthopnea, PND, intermittent leg claudication, irregular
heartbeats, dizziness, syncope and edema (Exhibit 1l F/7).
Her cardiac examination was within normal limits (Exhibit
1IF/8). Dr. Espinosa reported that as to the cardiomyopathy,
the echocardiogram showed improved LVEF. The claimant
was stable from a cardiovascular standpoint and she was
specifically advised to exercise on a regular basis (Exhibit
1IF/8). In October 2011, although the claimant complained of
chest aching, weakness and fatigue, she denied palpitation s,
shortness of breath, irregular heartbeats, dizziness, [ggnco
and edema (Exhibit 16F/8). The claimant's chest discomfort
at that time was described &atypical’ and there was no
evidence of inducible myocardial ischemia (Exhibit 16F/9).
On October 28, 2011, Dr. Espinosa performed another
echocardiogramThe claimant's ejection fraction was 30-35
percent (Exhibit 16F/7)In November 2011, the claimant
complained of sporadic dizziness, leg weakness and back
discomfort, but denied chest pain or discomfort, palpations,
shortness of breath and related symptoms (EixHi6F/1).

On physical examination, she was alert and in no acute
distress and her heart rate and other cardiac functions were
normal. There was no edema. Again, her chest pain was
described as atypical and her LV systolic function was
slightly improved (Exhibit 16F/l). Thus, the objective
medical evidence does not demonstrate abnormalities that
would interfere with the claimant's ability to perform the
range of work identified above.
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that were “significant for their lack of objective findings and unremarkable
examinations.” (Tr. at 25-26). The record further establisheghat Plaintiff’s November
16, 2011, visitwith Dr. Espinosatook place approximatelgwo-and-a-halfweeksafter
Dr. Espinosa completed her physical limitation assessmdnthis visit, Plaintiff was
foundto be“alert andin noacutedistress’ (Id. at 542). Plaintiffwas“advised to exerdse

astoleratedon a regular basiandto decrease her caloriatake by adopting” dietary
changes.(ld. at 543). Plaintiff’s “[c]hest discomfort” was “atypical in nature” but

“persistent” and Plaintiff wasinstructedto “[c]Jontinue medicationsat presenrt andreturn

for a follow-up visit four monthdater. (Id. at 542). And as late as July of 2011,Dr.

Espinosafound Plaintiffto be “stable from acardiovasculastandpoint” and advisedto

continuehercurrentmedication and exercisegularlyasable.(Id. at 509-10).

Having reviewedthe administrative record producédthis matter, theCourtfinds
thatthe ALJ’s rationaleis supportedy the record.And the reasonsetforth by the ALJ
constitute substantialevidencein support of his determinatiotha Dr. Espinosa’s
medical opinionis not supportedby objective medicalevidence.Plaintiff arguesin
opposition thathereis noindicationfrom the recordsthat Plaintiff wasableto “tolerate a
level of exerciseat odds with her reportedsymptoms,” (Doc. 32 at 19), and that
Plaintiff’s chestpains—describedas atypicat—is prevalentin approximately 25% odll
patients diagnosed with dilated cardiomyopatByen acceptingPlaintiff’s objections,
the Courtfinds thatit is insufficientto establisnthatthe ALJ committederrortaking into
accountall of the medical evidencerelied on by the ALJ. And the aforementioned
evidenceconstitutes famorethan“a merescintilla.” Reddick, 157 F.3d at 720.

As a result, the Court findthat thereis substantialevidencein the recordto
supportthe ALJ’s determination thabDr. Espinosa’s opinionwas not well-supportedoy

objectivemedicalevidenceandwill be upheld.

B. Whether the ALJ Properly Discredited Plaintiff’s Symptom Testimony
Next, the Court addressd3laintiff’s argumenthatthe ALJ erredby rejectingher

-14 -
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testimonywith respecto the severity ofthe symptoms she suffered frofDoc. 32at 23).

1 Legal Standard

An ALJ must engage in a two-step analysis to determine whether a cfam
testimony regarding subjective symptoms is credible. Molina v. Astrue, 674 F.3d ]
1112 (9th Cir. 2012). First, as a threshold matter, “the ALJ must determine whether the
claimant has presented objective medical evidence of an underlying impairment ‘which
could reasonably be expected to produce the pain or other symptoms alleged.””
Lingenfelter v. Astrue, 504 F.3d 1028, 1036 (9th Cir. 2007) (quddummnell v. Sullivan,
947 F.2d 341, 344 (9th Cir. 1991)). Second, if the claimant meets the firshé¢astth
ALJ ‘may not discredit a claimant’s testimony of pain and deny disability benefits solely
because the degree of paiteged by the claimant is not supported by objective med
evidence.”” Orteza v. Shalala, 50 F.3d 748, 7490 (9th Cir. 1995)quoting Bunnell|
947 F.2d at 34617). Rather, “unless an ALJ makes a finding of malingering based on
affirmative evidence thereof,” the ALJ may only find the claimant not credible by making
specific findings supported by the record that provide clear and convincing reasd
explain her credibility evaluatiorRobbins v. Soc. Sec. Admin., 466 F.3d 880, 883 (§
Cir. 2006) (citingSmolen, 80 F.3d at 12884); Lingenfelter, 504 F.3d at 1036.

In rendering a credibility determination the ALJ may consider several fac
including “(1) ordinary techniques of credibility evaluation, such as the claimant’s
reputation for lying, prior inconsistent statements concerning the symptoms, and
testimony by the claimant that appears less than candid; (2) unexplained or inaded

explained failure to seek treatment or to follow a prescribed course of treatment; a

the claimants daily activities? Tommasetti v. Astrue. 533 F.3d 1035, 1039 (9th Qi

2008) (quoting Smolen, 80 F.3d at 1284). If the ALJ relies on these factors an

(133

reliance is supported by substantial evidence, the Court

guessing.’” Id. (quoting Thomas v. Bardnhart, 278 F.3d 947, 958 (9th Cir. 2002)).

may not engage in second-
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2. Analysis

In this case,the Commissioner does nairguethat the ALJ did not satisfythe
“threshold matter” of determiningthat Plaintiff presented evidence @in underlying
impairmentthat could producethe pain orthe other symptomslleged® The Court’s
review is thus confinedto determining whethethe ALJ provided“clear and convincing
reasonsto explain h[is] credibility evaluation.” Robbins, 466 F.3chat 883 (citation
omitted). Here, the ALJ rejectedPlaintiff’s subjectivecomplaints because: (1) Plaintif
receivedconservative treatmerfor her condition; (2) there had been fgnificant
increaseor changesn prescribednedication”; (3) Plaintiff stoppedworking for reasons
unrelatedto her impairment;(4) the objective medical evidence did nstipporther
claims; and (5) Plaintiff’s paticipation in daily activities was inconsistentwith a

disabling impairment.

a. Evidence of Conservative Treatment

Initially, the ALJ notedthatPlaintiff’s testimonywasnot entirely crediblein part,
becauséhe recordshowed conservative routinemaintenance” of her physical affliction.
(Tr. at 24). The Ninth Circuit has noted a number of times that “evidence of ‘conservative
treatment’ 1s sufficient to discount a claimant’s testimony regarding severity of an
impairment.” Parra v. Astrue, 481 F.3d 742, 751 (9th Cir. 2007) (quoting Johnsg
Shalala, 60 F.3d 1428, 1434 (9th Cir. 1995)).

Plaintiff contends that théLJ “provided his own medical opinion,” which is
error. The Court is not persuaded. Here, the ALJ merely noted that the record con
evidence of conservative treatment, which is a permissible factor to rely on. The
cited to the fact that nothing indicated that treatment through prescribed medication

not adequately address Plaintiff’s physical limitations. For example, evidence did not

> The ALJ also stated in his determination that Plaintiff had presented me
evidence of a “medically determinable impairment [that] could reasonably be expected to
cause only some of the alleged symptoms.” (Tr. at 24).
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show that Plaintiff had to be hospitalized or that more aggressive treatment

necessaryPlaintiff’s trips to the emergency room discovered nothing of note or cong

regarding Plaintiff’s impairment. And there was no indication that changes to of
“significant increase” in prescribed medication was necessary for treatment. Moreover,
evidence shows that on &uf0, 2011, Dr. Espinosa advised Plaintiff “to exercise as
tolerated on a regular basis and to decrease her calorie intake” through dietary changes.
(Tr. at 508). On November 17, 2011, Dr. Espinosa noted that Plaintiff should ““[c]ontinue
[her] medicationsas at present,” and that she was “encouraged in [Plaintiff’s] efforts
regarding diet modification, exercise, [and] weight loss.” (Id. at 542). Thus Dr. Espinos4
again “advised” Plaintiff “to exercise as tolerated on a regular basis” and to make positive
dietary adjustments. (lct 543).

Evidence of conservative medical treatment is a factor that the ALJ may pro
consider in making a credibility finding with respect to a claimant’s testimony. Parrg
481 F.3d at 751. In light of the above discusstbe,Court finds that the ALJ’s reliance

on this factoiis supported by substantial evidence in the record.

b. Lack of Changein Prescribed Medication

Next, the ALJ cited to the fact that “[t]here have been no significaiticreaseor
changesn prescriled medication reflectivef an uncontrolledcondition,” and Plaintiff
did not “describe side effects from her medication that would prevent her fr
substantialgainful activity” (Tr. at 24). While this factor is closely relatedo that of
“conservativemedicaltreatment,” the Ninth Circuit has notedhat “[i]mpairments that
can be controlled effectively with medicationare not disabling forthe purposes of
determining eligibility for [Social Securityenefits.” Warrev. Comnir of the SSA, 439
F.3d 1001, 1006(9th Cir. 2006). Thereforewhile the effectiveness of previously
prescribednedicationmay be indicative ofconservative medicaltreatment,” analysisas
aseparatdactoris appropriate.

Plaintiff has been treatday Dr. Espinosa for a number of yeass,a February 18,
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2008, “Cardiology Consultation” with Dr. Espinosa notes that Plaintiffas “known” to
her from her*prior practice.” (Tr. at 332). Follow-up visitswith Dr. Espinosaindicate
thattherewere adjustments oalterationsmadeto Plainiff’s prescribed medicint treat
various physical ailmenthedescribed. (Trat 335-6).

By 2011, Plaintiff had beetreatedby Dr. Espinosafor, at a minimum,three
years. Following a January 11, 2011, visit, Bspinosanotedthat Plaintiff would return
to see her at usual intervals,” and that she “appear[ed] to be stable, from an
electroplysiology standpoint.” (Tr. at 585-86). Plaintiff was instructed to replacs
Gatorade with water, to monitor her fluid levels, and that she should contact Dr. Esq
if Plaintiff continued to feel swollen with thickened ankles and shortness of breath
with the implemented sodium restrictiomd.j. Dr. Espinosa saw Plaintiff again on Ma
23, 2011, and reviewed her medications and left them “unchanged” while letting Plaintiff
know that “she could take an extra dose of Lasix and potassium” (Tr. at 583). Plaintiff
had complained of “some palpitations and shortness of breath” and “weight gain.” (Id.).
Following a July 6, 2011, visit, DiEspinosa ordered Plaintiff to continue her curre
medications. (Tr. 5090). Plaintiff denied “chest pain or discomfort, palpitations,
shortness of breath” and irregular heartbeats. (Id.). Plaintiff also claimed t&feel[] well
per her norm” although Plaintiff “ felt more dyspnea with exertion during outsic
activities” due to summer heat. (1d.).

Plaintiff againmet with Dr. Espinosa on October 19, 2011, and complained
being “weak and fatigued” and was suffering from some chest “aching” and sporadic
headaches. Plaintiff denied suffering from “irregular heartbeats, dizziness” shortness of
breath or palpitations. (Tr. at 548). Dr. Espinosa noted that Plaintiff “continues to
attempt to obtain disability for her cardiomyopathy,” and advised Plaintiff to continue
taking her current medications. Dr. Espinosa alsamedaPlaintiff that she was to “seek
immediate medical att@ion” if she experienced concerning changes or “worsening
symptoms.” (Id.). Finally, following Plaintiff’s November 16, 2011, visit with Dr.

Espinosa, Plaintiff complained of feeling “not well,” and suffering from sporadic
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dizziness, back discomfort, leg weakness, and claimed to have episodes of wh
described as her body “shaking inside.” (Tr. at 541-43). Plaintiff denied suffering from
“chest pain or discomfort, palpitations, shortness of breath” or irregular heartbeat, and
was again directed to continue taking her prescribed medications without chan
alteration, and to continue exercising as able.

The aforementioned record evidence is sufficient to constitute substantial evig
supporting the ALJ’s reliance on this particular factor. A reasonable interpretation of
evidence shows that over time, Dr. Espinosa was able to craft a package of medig
to treat Plaintiff’s symptoms, and this treatment plan remained stable over a period of
almost a year with no demonstrative worsening of Pliintiymptoms. While Plaintiff
complained of certain symptoms each time she met with Dr. Espinosa, the record
evidence to establish that there was a tangible change in Plaintiff’s status. The ALJ’s

interpretation is thus entitled to deference, ared@ourt may not substitute its view fo

that of the ALJ. See Samuels v. Colvido. CV-12-01665-PHX-JAT, 2014 U.S. Dist|

LEXIS 37389, at *12-13 (D. Ariz. March 21, 2014),’dff2016 U.S. App. LEXIS 14055
(9th Cir. Aug. 2, 2016) (finding that the ALJ ditbt in relying upon evidence “that

showed medications and treatment were relatively effective”).

C. Plaintiff’s | nability to Obtain Employment

Additionally, the ALJ foundthat “evidence suggest[edjhatthe claimant stopped
working for reasonsnot relaed to the allegedly disablingimpairments” she suffered
from, “which raises a questioasto whetherthe claimant’s continuing unemploymens
actually dueto medicalimpairments.” (Tr. at 24). The Ninth Circuit has recognized tha
the ALJ may properlyconsider whether alaimant’s lack of employmentis due to
reason®therthana disabling medical conditione&Bruton v. Massanari, 268 F.3d 824
828 (9th Cir. 2001), as amended (Nov. 9, 2001) (findingah#&lJ properly discredited
a claimant’s testimony because he “stated at the administrative hearing and to at least one

of his doctors that he left his job because he was laid off, rather than because |
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injured”).®

At the May 29, 2012, hearing held befdhee ALJ, Plaintiff testifiedthat she was
“laid off” from her mostecentposition of employmerin December of 200§Tr. at 42).
Plaintiff’s positionwasin advertising,andin light of the recentrecession’s effect onthe
market,therewasa severe declin@ the industryandPlaintiff’s company‘let go quite a
few of us” andthatthe advertisingdepartmentvas one ofthe first to be hit. (d.). After
Plaintiff waslaid off, shelooked for work until January of 2010, butould not find any
positions because shevas either over qualified, ortherejust nothing availablein my
field that [she] hadstudied.” (Id.). In January of 2010, however, Plaintiffame to the
realizationthat [she] wasn’t going to be ableto hold a full-timejob anymore.” (Id.).
Plaintiff had continuedo “justwork andwork,” butthen“got to the pointwhereit was
too exhaustingfor [her] to evenlook for work,” but that she“nonetheless tried to keep
working.” (Id. at43).

Thereis nothingin the recordto suggesthattherewasa demonstrativehangen
Plaintiff’s conditionon or about January of 2010. Plaintélieson her own testimonin
which she claimed thatat this time she“started getting alot more chestpainsand just
becam[e] dot more fatigued” and “wasn’t functioning throughout the dags [she] had
been before.” (Tr. at 42). But in July, October,and November 2011 visit witlDr.
Espinosa,Plaintiff denied suffering from chest pains. Having reviewulssirecord,the
Court finds that Plaintiff’s testimony is susceptibleto more than one rational
interpretation.In sucha case,the ALJ “is entitled to draw inferences logically flowing
from the evidence.” Gallant, 753 Rd at 1453 (citations omitted). Here, as the ALJ’s

reliance on this factor is supported by substantial evidence and ‘fiofidrences

® Such evidence mayn fact, be “affirmative evidence” of “malingering.” See
Berry v. Astrue, 622 F.3d 1228, 1235 (9th Cir. 2010) (holding that ALJ properly fo
“affirmative evidence of malingering” because the claimant “reported that he wanted to
do volunteer work but refrained for fear of impacting his disability benefits, and clai
disability dating from his last day of employment even though he admitted at the he
that he left his job because his employer went out of business and probably would
worked longehad his employer continued to operate”).
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reasonably drawn from the record,” the Court “must uphold the ALJ’s findings.” Molina,
674 F.3d at 1111 (citing Tommasetti, 533 F.3d at 10R8ljins, 261 F.3d at 857).

d. Objective Medical Evidence

The Ninth Circuit has consistently held thHgt]ontradiction with the medical
record is a sufficientdsis for rejecting the claimant’s subjective testimony.Carmickle
v. Comnir, SSA, 533 F.3d 1155, 1161 (9th Cir. 2008j)ihg Johnson v. Shalala, 60 F.3
1428, 1434 (9th Cir. 1995)). Here, the ALJ went into great detail citing evidence
Plaintiff’s medical visits and the evidence generated from them. Given the Court’s
previous discussion of objective medical evidence in contradiction to the disabling n
of Plaintiff’s impairment, the Court need not again set forth in full the specific evide
relied upon. It is sufficient to note that the ALJ relied on medical evidence that
generated from each of Plaintiff’s clinical examinations from February 2010 through
November 2011. (Tr. at 25).

Included in the medical evidence relied on was that in September 2010, PI3
“was reported to be doing ‘exceedingly well’ from a cardiac rhythm and device
standpoint.” (Tr. at 26). In July 2011, Plaintiff “was stable from a cardiovascular
standpoint and . . was specifically advised to exercise on a regular basis.” (Id.) And in
November 2011, “her chest pain was described as atypical” and she “denied chest pain or
discomfort, [heart] palpitations, shortness of breath and related symptoms.” (Id.). The
ALJ further cited to the “records of emergency room visits during the period of
adjudication” and found that “their lack of objective findings and unremarkable
examinations” to be “significant.” (Id.). The ALJ again went into substantial detail
describing the medical evidence that resulted from Plaintiff’s emergency room visits. (Id.
at 26). In sum, the ALJ cited to numerous pieces of medical evidence in support
negative credibility finding, each of which was supported by substantial evidence.

Having reviewed the record, the Court finds that the ALJ’s reliance on

contradicting medical evidence is supported by substantial evidence, and may not
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aside.

e. Engagement in Daily Activities

Finally, the ALJ cited to Plaintiff’s ability to “run after her two-yearold child” as
evidence that “paints a different picture” than that of a disabled individual. (Tr. at 26
(internal quotation marks omitted). The Ninth Circuit has long hielgppropriate to
consider a claimant’s engagement in daily activities as a factor in assessing witness
credibility. See Fair v. Bowen, 885 F.2d 597, 603 (9th Cir. 1989). While a claimant
not “vegetate in a dark room” in order to be cligible for benefits, Cooper v. Bowen, 81f
F.2d 557, 561 (9th Cir. 1987) (quotation omijte¢tthe ALJ may discredit a claimant’s
testimony when the claimant reports participation in everyday activities indicg
capacities that are transferable to a work setting.” Molina, 674 F.3d at 1113 (citing
Morgan v. Commissioner of the SSA69 F.3d 595, 600 (9th Cir. 1999)). Moreover, ev
if the daily activities undertaken by the claimant “suggest some difficulty functioning,
they may be grounds for discrediting the claiatestimony to the extent that they
contradict claims of a totally debilitating impairment.” Id. (citing Turner v. Comrr of
Soc. Sec., 613 F.3d 1217, 1225 (9th Cir. 2010)).

On September 14, 2010, medical notes from Dr. Espinosa indicate that PIg
“continues to do well,” and that while “[s]he does have significant fatigue,” Plaintiff also
“has a [two]-yearold, who she continues to run after.” (Tr. at 408). On January 4, 2011,
notes from Dr. Espinosa state that Plaintiff “continually has to run after” her two-year-old
son, and that “her energy level is very important to her.” (Id. at 584). The Ninth Circuit
has made clear that attending to the “needs” of one’s children is a daily activity that the
ALJ may rely upon in discrediting the testimony of a claimant. Rollins, 261 F.3d at
But in Rollins, the Ninth Circuit noted that the claimant “attended to ‘all of her children’s
needs” which included “meals, bathing, emotional discipline,” as well as making “daily”
trips outside the house to “her son’s school, taekwondo lessons and soccer gam

doctor’s appointments, and the grocery store.” 261 F.3d at 857. Thus, the claimant’s
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ability to undertake such a range of activities undermined her own testimon
experiencing disabling symptoms.

Here, the only daily activities the ALJ cited to were two brief portions of
record in which Dr. Espinosa indicated that Plaintiff ceulst had te—run after her
young child. The Court does not mean to suggest thathdyALJ’s only citing to
Plaintiff’s “running,” Plaintiff did not, or could not, undertake the litany of dai
activities the claimant iRRollins did through daily care of her children. But in the insta

b

action, the ALJ’s determination relies solely on her “running,” with no context as to
whether she auld, the effect on her daily schedule, and whether Plaintiff undertook
other daily activities associated with child care. Thus, based on the record before
Court cannot conclude that solely by focusing on “running” after her two-year-old,
Plaintiff has “report[ed] participation in everyday activities indicating capacities that

transferable to a work setting.” Molina, 674 F.3d at 1113 (citation omitted).

3. Conclusion

Based on the foregoing, the ALJ’s negative credibility finding was a reasonable
interpretation of the evidenc&he ALJ relied on the factors of Plaintiff’s conservative
medical treatment, the circumstances surrounding Plaintiff’s lack of employment, the
adequacy of previously prescribed medicine, and contradicting medical evidence, e
which is permissible in the Ninth Circuit. Each of the aforementioned factors is supp
by substantial evidence of record. The ALJ thus set forth specific, clear, and convi
reasons to explain his credibility evaluation, and, consgtyy€‘it is not [the Court’s]
role to seconguess it.”’ Rollins, 261 F.3d at 857 (citingair, 885 F.2d at 604).

’ Reliance on the “daily activities” undertaken by Plaintiff, by itself and under
these circumstances, would be insufficient to support the ALJ’s negative credibility
determination. As discussed previously, however, the ALJ relied on a handful of
permissible factors supported by substantial evidence. The Court’s finding with respect to
the “daily activities” factor does not affect the Court’s conclusion that the ALJ set forth
specific, clear, and convincing reasons in support ofeidibility determination.
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V. Conclusion

For the reasons stated above,

IT 1SORDERED that the Commissioner’s decision denying benefits, (Doc. 1),is
AFFIRMED, and Plaintiff’s appeal is hereby DENIED. The Clerk of Courtshall enter
judgment accordingly and termindtes case.

Dated this 30th day of September, 2016.

James A. Teilbﬂrg
Senior United States District Judge
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