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WO NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

James D. Speros, No. CV-14-00224-PHX-JJT
Plaintiff, ORDER

V.

Sentinel Insurance Company Limited,

Defendanh

At issue is Plaintiff James D. Spero&pplication to Confim (in Part) Appraisal
Award (Doc. 73, Applic.), to which DefendaBentinel Insurance @gpany, Ltd. filed a
Motion Opposing Applicion to Confirm (in Part) Apmisal Award and Counter-Motion
to Vacate Appraisal Award (Doc. 79, Mot. ¥acate), Plaintiff filed a Response t
Counter-Motion to Vacate Appisal Award and Reply in $port of Application to
Confirm (in Part) AppraisaRAward (Doc. 84, Resp.), and Defendant filed a Reply
Plaintiff's Opposition to Motion to Vada Appraisal Award (Doc. 92, Reply).

l. Plaintiff's Application to Confirm (in Part) Appraisal Award

In his Application, Plaintiff asks thate Court apply 9 U.S.G8 9 to confirm the
Appraisal Award reached by two appraisensl a Court-appointed umpire and issued
March 30, 2017 (Doc. 71-1 at 2-7, Award)ainltiff bases the request on a provision
the operative insurance poficwhich states that Defdant will pay any loss amoun
within 30 days after Defendareceives proof of loss and “1) Reach[es] an agreen

with [Plaintiff]; 2) There is an entry of ial judgment; or 3) There is a filing of au
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appraisal award with [Defendant].” (Applic. E].) Because appralsan the insurance
context are like arbitrations dar Arizona and federal lavgee, e.g.Meineke v. Twin
City Fire Ins. Co, 892 P.2d 1365, 1369 (Ariz. Ct. pp1994), Plaintiff invokes the
federal statute addressing arbitratioraeds, 9 U.S.C. § 9, which provides:

If the parties in their agreement haagreed that a judgment of the court

shall be entered upon the award madeuyansto the arbitration, . . . then at

any time within one year after the awadnade any party to the arbitration

may apply to the court so specified fin order confirming the award, and

thereupon the court mugtant such an order uske the award is vacated,
modified, or corrected as prescribbadsections 10 and 11 of this title.

9U.S.C.809.
Section 10 of that title prades in part that a courhay vacate an arbitration

award upon application by amparty if the award “was proced by corruption, fraud, or
undue means” or “there was eemd partiality or corruption in gharbitrators, or either of
them.” 9 U.S.C. § 10(a). Similarly, underizona law, a court “shall decline to confirm

and award and enter judgment [on an artidraaward] where . . . [it] was procured b

~

corruption, fraud, or other undueeans [or] [t]herevas evident partialitypy an arbitrator
appointed as a neutral or corruption in afiythe arbitrators or misconduct prejudicing
the rights of any party.” A.R.S. 8 12-151)(AThese nearly identical provisions are
derived from the Uniform Arbitration AcGee Hirt v. Hervey578 P.2d 624, 626 (Ariz.
Ct. App. 1978).

The next section of the federal code pdes in part that a court may modify or
correct an arbitration award upon applicatby any party “[w]heréhere was an evident
material miscalculation of figuseor an evident material madte in the description of any
person, thing, or property referred to in #veard.” 9 U.S.C. 8§ 11(a). Arizona law has the
same provision, codified at A.R.S. § 121B%A). Thus, where the parties have agrepd
that a disputed value shall i@ally resolved by an apaisal, the appraisal award is

“entitled to finality in all but narrowly defined circumstances,” and tliug award is not
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subject to attack merely bause one party believes thhie [appraisers] erred with
respect to factual determinations or legal interpretatidtist; 578 P.2d at 626.

Here, the parties’ agreement, by waytloé operative insuree policy, provides
that payment of an appraisal award requioeth proof of loss and &aluation by way of
the appraisal award. Defendant has nevereatieat the proof of loss portion has beg
satisfied, particularly in light of the factahmultiple events occurred and caused damj

to Plaintiff's property butthe Court has found Defendaagreed to cover only oneg

event—the water line leakear the fountain irthe courtyard of the property. At this

point, a dispute between the parties remairte asoof of loss from the covered event, as

opposed to loss fro other events.
Put another way, in its prior Order, the Court stated:

It is the function of the appraiset® arrive at a figure representing
appraised damages for a covered &vand they have done so, in the
alternative, as set forth above. Itfes the Court, or the ultimate finder of
fact, to determine causation of the damage to the home—in other words,
whether the appraisers are rightvanong about the scope of causation. If
the Court or the finder of fact cdades the appraisers are correct, the
appraisers’ larger damages numlgemes into play. If not, the smaller
number they arrived at—representing the geographic limitation—may
apply, or another number depending on the findeof fact’'s ultimate
conclusion as to the lits of causation. . . See, e.g.TMM Invs., Ltd. v.
Ohio Cas. Ins. C9.730 F.3d 466, 4735 (5th Cir. 2013).

(Doc. 72, Order at 3-(emphasis added).)

Because proof of loss related to the cedeevent is not yatesolved, the Court
cannot grant Plaintiff's Application for imndeate payment of the Appraisal Award undg
the insurance policy. Plaintiff argues thatigt entitled to “at last the incontestable
portion” of the Appraisal Award—the value tie damage to thproperty within the
geographic limits initially set bthe Court (Applic. at 5-6)—but, as the Court stated in
prior Order, resolution of the causation issmay lead to another number within th

Appraisal Award.
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I. Defendant’s Motion to Vacate Appraisal Award

In response to Plaintiff's ApplicatiolDefendant moves to vacate the Appraig
Award on two independent grounds: (1) Ridf had a prior, undisclosed relationshi
with one of the appraisers; and (2) the ApgpmbAward exceeds the scope of appraisal
including a valuation of the sbof content removal from thgroperty, lost rental income
and the cost to investigate. (Mot. to Vacate at 13-16.)

As a threshold matter, Defendant challenges the Court’s decision to cg
appraisal to begin withséeMot. to Vacate at 1-2), a decision that the Court ente
nearly three years ago, dvlay 13, 2015 (Doc. 37, OrdeCompelling Appraisal). In
response, Plaintiff takes great issue wilefendant’s attempt to re-litigate matter
already decided by the Ga. (Resp. at 3-7.)

As the Court noted in its decision to caghpppraisal, enforcement of an apprais

clause to compel appraisal is appropriatenvkhe parties agree as to the covered I

and the disagreement is to the amount of dam&ge. Harvey Prop. Mgmt. Co. \.

Travelers Indem. CoNo 2:12-CV-01536-SLG, 2012 Whbk488898, at *3-4 (D. Ariz.
Nov. 6, 2012). Because Defemtiadid not oppose the poosition that it had explicitly
agreed to cover damage from the coudyasater line leak—which it termed a “very
narrow subset of Plaintiff's claimed loss” (D@1, Resp. to Mot. t&€ompel Appraisal at
11)—and only opposed coverage for other $eak the property, such as sewer line lea
the Court found that appraisal was appropriddsed on the parties’ agreement that
least the courtyard water line leak was gede Although Defendant changed couns
after submitting its brief on Plaintiffs Main to Compel Appraisal (but some thrg
months before the Court ruled on the Moti¢Dpc. 35), the changef counsel does not
provide an excuséor Defendant’s failure to oppost this Court the proposition that

Defendant agreed that Plaintiff’'s insurance policy covenegl damage to the propert)

caused by the courtyard water line ledkdeed, Defendant filed no Motion for

Reconsideration of the Court’'s Order Caatlimg Appraisal—which was predicated o
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Defendant’s agreement to cover the spegiteent—and Defendamiarticipated in the
appraisal process for the next two years.

Now, three years later, Defendant's Motion to Vacate the Appraisal Aw
implies that the Court's Order compelligpraisal was unfounded because Defend
never agreed to cover any dageato Plaintiff's propertyDefendant contads that it
made a mistake in describing the courtyardewdéine leak coverage to Plaintiff—evel
though it did so repeatedly and in writingrebthat it was Plaintifivho “never informed
the Court of [Defendant’s] actual coveragesition that the danga to his home was
excluded under the earth movement exclusi¢dot to Vacate at 2.) Alas, it was no
Plaintiff's burden or responsibility in the Nlon to Compel Appraal to inform the
Court of what Defendant now calls its “aat coverage position” with regard to th
courtyard water line leak—it vgaDefendant’s. Defendant hadull and fair opportunity
to do so three years ago, andl lagcess to all of the relevanformation at that time. Yet
Defendant did not yrto demonstratdp this Court that it did not agree to covany of
Plaintiff's property damage until two yearafter the Court had entered an Ord
compelling appraisal.

Thus, the estoppel or preclusive effattwork here is not simply as Defendal
frames it (Mot. to Vacate at 2 n.1), thatuws)ether Defendant is precluded from denyir
coverage by its explicit representations in writing to Plaintiff that damage from
courtyard water line leak was covered. Tuestion is whether Defendant can now arg
to this Courtthat it never agreed to cover the dgard water line leakvhen it failed to
demonstrate that—or even demonstrate ghgenuine dispute existed—in conjunctig
with its brief in response to ¢hMotion to Compel Appraisal.The Court ordered

appraisal in reliance on the coverage agreeiretween the parties, and appraisal col

! Indeed, Defendant did not make ttasgument until it filed a motion for
summary judgment on Jung 2017, two years after énCourt’'s Order compelling
appraisal. (Doc. 82.) The Court denied thadtion pending resolution of the prese
motions.
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not have been ordered absémt Court’s finding that the pizes agreed that the policy
covered the courtyard water line leak. Defemdpresents no new facts in now making
argument it could have made years ago.

It is the doctrine of “law of the cdsthat may prevent Defendant from attemptin
to demonstrate to the Court that Defenddid not agree to aver the damage to
Plaintiff's property from the courtyard wex line leak. “Under the ‘law of the case
doctrine, a court is ordinarily precludedrmaeexamining an issygeviously decided by
the same court, or a higher court, in the same chfiaitioka Irrigation Dist. v. Dep’t of
Interior of U.S, 406 F.3d 567, 573 {9 Cir. 2005) (quotingdld Person v. Brown312
F.3d 1036, 1039 (A Cir. 2002));see also United States v. Johthi§4 Fed. App’x 646,
647 (9th Cir. 2005) (concluding that recmlesation of factual findings leading tqg
sentence was barred by the law of ttese doctrine where no new evidence W
presented and no other extieps to doctrine applied)[T]he law of the case doctrine is
subject to three exceptions that may arisemwt(l) the decision islearly erroneous and
its enforcement would work a manifest isjice, (2) intervening controlling authority
makes reconsideration appropriate, or (3) &utiglly different evidence was adduced
a subsequent trial.’Minidoka Irrigation Dist, 406 F.3d at 578juotingOld Person 312
F.3d at 1036).

Without application of this preclusive doine, the parties W have been heavily
prejudiced by the waste of time and resosirge engaging in a years-long apprais

process. Although Defendant states it “doessa@k a coverage ruling” in its Motion 0

Reply (Reply at 2), the Court advises thetiparthat any request for a “coverage ruling

must address the Court’'s concerns sethfabove, including whether Defendant

precluded by the law of the gm doctrine (or an analogopsoposition) from arguing for
less coverage than the Court has alreadgrdened the partiesgreed to, whether
Defendant can seek reconsideration of @meirt's decision far beyond the deadline ft
filing a motion for reconsideration under the Local Rules, and how the prejudice res

from a substantial waste of time and resources is to be addressed.
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Presuming the appraisal svavell-founded, as it musthe Court will now address
whether Defendant has demonstrated eitfethe two grounds omvhich it argues the
Appraisal Award should be vacated.

A. Prior Relationship Between Plaintiff and Appraiser

As the Court laid out above, under bd#aeral and Arizona law, the Court ma
set aside an appraisal award if there is “evident partiality by an [appraiser] appointe
neutral.” A.R.S. § 12-1512(A)ee also9 U.S.C. § 10(a). Defendant cites cases fr¢
other states to argue that a party has § tlitdisclose a prior relationship with a
appraiser and that the requirement thatagpraiser be impartial is violated if thg
appraiser has a relationship with a partyofMo Vacate at 13-14.) Defendant conten
that the Court shouldacate the Appraisal Award becauaintiff 1) failed to disclose
his relationship with his appraiser, Mr. Bergat the Examinain Under Oath (“EUQO”),
and 2) “hedged and obfuscated” as to hlati@nship with Mr. Beger in the mutual
disclosures made at Plaintiff's request.

In his Response, Plaintiff states tHa was an appraiser himself and knoy

Mr. Berger from the period in which he toormucted appraisals. €Bp. at 10.) As for

the EUO, which took place i2013, well before the parties chose appraisers in {

lawsuit, Plaintiff disclosed #t he knows Mr. Berger and$iaeen the opposing appraist

to him many times. (Resp. at 12.) Defendais thus unquestiobly on notice that

Plaintiff and Mr. Berger had a profession@lationship well before Plaintiff chose

Mr. Berger as his appraiser. Defendant presisho evidence thdhere was something
untoward in the relationship that would lethe Court to concludéhat Mr. Berger was
not impartial.

As for the parties’ mutual disclosureBlaintiff fled a Summary of Discovery

Dispute with the Court on November 17,180 (Doc. 47.) In that document, Plaintiff

provided evidence that Plaintiffs coundehd suggested that the parties exchangs
disclosure of any engagemetttgir chosen appraisers hadlhaith the parties during the

past three years. Defendant’s counsel statesl “did not believehe disclosures areg
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required by Arizona law” but agreed to tbesclosures “to get the appraisal moving
(Doc. 47-1 at 2.) For Plairfitf Mr. Berger disclosed thdte “was involved in a few
appraisals where [he] was the appraiser agpdiby the insured(s) and [Plaintiff] wa
the appraiser appointed byethnsurance carrier(s)” and at Plaintiff “served as an
umpire in the appraisal process wherein he was agreed upon by the other apprai
myself (as appraiser) on two occasions.” (Ddg-1 at 6.) For his part, Defendant’
appraiser disclosed he had worked on twsesdor the law firm of Defendant’s counss
in the past three years,dhis company had worked ondveases for Defendant in thg
past three years. (Doc. 47-15a) Concerned about impatrtialjty was Plaintiff who then
asked for Defendant’s appraiser to disclogertames of the cases he worked on and
capacity in which he was engaged, and Deémt resisted disclosure, leading to ti
discovery dispute hearing before the Court. (Doc. 47.)

Although Defendant itself never proposed ntwal disclosures and resiste
providing details to Plaintiff, Defendant nawgues that the disclogs were insufficient

because Plaintiff had hired Mr. Berger forgars prior for an appraisal, and the “log

back” period proposed by Piff was three years. The Caurotes that the very nature

of a fixed “look back’period is that, beyond that perioah additional disclosure migh

be required. Defendant never objected tte three-year period—indeed it neve

expressed an opinion that mutual disclosunere required at all—and thus cannot
heard to complain about the lack of disclosure of a professional relationship bef

Mr. Berger and Plaintiff four years prioMoreover, as in the EUO, Plaintiff anc

Mr. Berger openly disclosed that they hadrkeal together or opposite to one anothe

even within thehree year period, yet Bendant did not objecGee Fidelity Fed. Bank v
Durga Ma Corp, 386 F.3d 1306,313 (9th Cir. 2004) (concludingpat, “where a party to
an arbitration has constiiee knowledge of a potentiatonflict but fails to timely

object,” the party waives its right to objedone of the facts Defendant provides in i
lengthy recitation of appraisal events enatiie Court to conclude that Mr. Berge

colluded with Plaintiff or a&d without impartiality. As Riintiff contends, Defendant’s

-8-
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argument amounts to a disagreement with tkealte of the appraisal more than a legal
basis for the Court to vacate the Appra&alard. For these reasqrthe Court will deny
Defendant’s request to vacate on this basis.

B. Scope of Appraisal Award

Defendant next moves to vacate thepfgisal Award by argag that it exceeds
the scope of the request for appraisal byuditlg a cost of content removal, loss 0Of
rental income, and investigation costs. (Miat Vacate at 16.) For support, Defendant
relies onHanson v. Commercial Union Insurance Companywhich the Arizona Court
of Appeals stated that appraisers mustidie only issues within the “scope of the
submission agreement,” an@paaisers’ acts that exceecethauthority are not binding
on the parties. 723 P.2d 101, 103 (Ariz. Ct. App. 1986)The appraisers’ affidavit in
that case did not allow the Court to deterenmhich portion of the net appraisal award
was within the scope of the submissiomesgnent and which portion exceeded the scope.
Id. at 104.

The Court first notes thalhe Appraisal Award in thigistance is itemized, and any
individual portion of the gmraised amount that exceeddte appraisers’ authority by
providing a value for damage ymnd that contemplatl by the policypr for some other
reason, is not binding dhe parties. But that does nogam that the entir&ppraisal Award
must be vacated. As the Cobwgtated above, ued both Arizona amh federal law, an
Appraisal Award may be modified or correct8&eed U.S.C. 8 11(a); A.R.S. 8§ 12-1513(A).

In its prior Order, the Court noted thatnay not limit the ap@isers’ valuation of
damage caused by a covered event, inclubyngpecifying a geographic boundary whefe
the boundary does not have a rational relahigng actual causan of the damage or
lack thereof. (Doc. 72, Order at 2.) The Cowntked the appraisers with arriving at|a
figure representing the damages for a cavereent—the courtyard water line leak gn
Plaintiff's property. (Doc. 72, Order at 2.) ke aside from asking ¢hCourt to vacate the

entire Appraisal Award for eeeding the scope of th@@maisal request—a propositiof

—

for which the Court finds no support—Defenti@oes not provide any detail regarding

-9-
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why it believes the cost of carit removal, loss of rental ine@, or cost to investigate
are not allowable damages arising from the covered event. Insbaaof any support
the Court must decline toodify the Appraisal Award.

The balance of Defendant’'s argumenket issue with the size of the fing
appraised amount of damage. (Mot. to Vaedt#6.) As the Court noted above, a motig
to vacate may not be based solelydisagreement with the appraisal amosee Hirg
578 P.2d at 626. For all of these reasdhs, Court will deny @fendant’'s Motion to
Vacate the Appraisal Award.

lll.  Conclusions

This is a case in whickthe evidence indicates thatultiple events may have
caused damage to Plaintiffigroperty, and the Court hamly found thatthe parties
agreed as to coverage for damage arising filee courtyard water line leak—damage (¢
which the Appraisal Award hasw put an itemized value. However, the Court or fing
of fact must determine causati and the Appraisal Award cdnen be overlain on that
causation determination to regelthe value of damagewhich may be the Appraisa
Award’s larger number, its smaller number, some other number within the Awarg

depending on the limits of causation. For tteason, the Court cannot yet confirm th

Appraisal Award. On the o#in hand, Defendant has notnulenstrated a basis for thé

Court to vacate the Appraisal Award.
IT IS THEREFORE ORDERED denying Plaintiff's Apgication to Confirm (in
Part) Appraisal Award (Doc. 73).
IT IS FURTHER ORDERED denying Defadant's Counter-Mtion to Vacate
Appraisal Award (Doc. 79).
Dated this 29th daof March, 2018.
7\

Hongrable nTJ._Tuchl
United Statés District Jue
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