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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
BMO Harris Bank, N.A, No. CV-14-00275-PHX-JAT
Plaintiff, ORDER
V.

Marty R. Guthmiller, et al.,

Defendants.

Pending before the Court isaifitiff BMO Harris Bank, N.A.’sEx ParteMotion
for an Order Permitting Alternate Sergicof Performance Alio Video, Inc.
(“Performance”) pursuant to Federal Rules Civil Procedure (“Federal Rules”
4(h)(1)(A) and 4(e)(1). (Doc. 11). Plaintifequests an order authorizing alternatiye

service of the Summons, Colamt, and this Order by: “(1) mailing process to

Performance at its last known physical address; (2) emailing process to [Performance

president and statutory agent Marty] thuiller's business email account; and (3)
mailing and emailing process to thmiller’'s bankruptcy counsel.ld. at 1-2).
l. BACKGROUND

On February 12, 2014, Plaintiff instituted this action for breach of contract aggins

Marty R. Guthmiller (“Guthmiller”) and fobreach of guaranty against Performan&eg(
Doc. 1 at 4-5). Plaintiff initieed these claims as a result@fithmiller’'s alleged default
on certain loans guara®d by Performanceld( at 2-3). Guthmiller is Performance’s
“sole statutory agent” for servia# process. (Doc. 11 at 4).

Plaintiff initially asked Guthmiller's curré bankruptcy coun$éo accept service
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of the Complaint andSummons on behalf of Guthiter. (Doc. 11-1 at 13). Upon

consultation with Guthmiller, Guthiller's counsel stated he waiot authorized to accept

such service of processd(at 12-13). Later, Plaintiff’'s amsel approached Guthmiller's

bankruptcy counsel in Guthher's presence to ask if the bankruptcy counsel col
accept service and was again deniédl. gt 11-13). Next, Plaintiff's process server we
to Guthmiller's home address but becatlse property was gated and there was
indication of Guthmiller, service was unsusstil. (Doc. 8 at 1). Finally, the proces
server went to Performance’s business addmessrve Guthmiller(Doc. 10 at 1). After
the process server cadl Guthmiller’'s name, Guthmiller jumped in his car, “drove aw
at a high speed and almost rolljed] on [the process servEt])"As a result, Plaintiff
claims that it is left with “no effective — @afe — means to accohgh service.” (Doc. 11
at 2).

Plaintiff knows Guthmiller's business email addrads,at 4, and has confirmed
Performance’s business address. (Doc. 1D0).afdditionally, Plaitiff knows the email
and mailing address for Guthmille bankruptcy counsel, EdwiB. Stanley. (Doc. 11-1
at 20). In view of the safetyoncerns that Guthmiller hasposed on Plaintiff's process
server, Plaintiff requests an order purdutm Federal Rules 4(h)(1)(A) and 4(e)(1
permitting Plaintiff to satisfy service of geess to Performance by: “(1) mailing [th
Summons, Complaint, and this Order] toti&uiller at Performance’s physical busineg
address via First Class Mail; (2) emailitlge same to Guthmiller's business ema
account, marty@pavaz.com; and (3) nmgliand emailing [th&Ssummons, Complaint,
and this Order] to Guthiffer’s bankruptcy counsel of record.” (Doc. 11 at 5).

Il. LEGAL STANDARD

The procedural requirement of servicetlod summons must be satisfied before
federal court may exercise perabjurisdiction over a defenda@mni Capital Int’l, Ltd.
v. Rudolf Wolff & Co.484 U.S. 97, 104 (19873uperseded by st#e on other grounds
SEC v. Ross504 F.3d 1130, 1138 (9th Cir. 200Accordingly, “[a] federal court is

without personal jurisdiction over a defendamiess the defendant has been served
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accordance with Fed.R.Civ.P.4Benny v. Pipes799 F.2d 489, 4929th Cir. 1986),
amended bg07 F.2d 1514 (9th Cir. 1987).
Federal Rule 4(e)(1) allows summonsb® served on an individual in a manng

that follows “state law for sging a summons in an action brought in courts of gend

jurisdiction in the state where the districiuct is located or where service is made.

Under Arizona law, when personal servitas become impracticable, Arizona Rule
Civil Procedure (“Arizona Rule”) 4.1(k) #worizes service by alternative means

follows:

Alternative or Substituted Service.If service by one of the
means set forth in the precedipgragraphs of this Rule 4.1
provesimpracticable then service may be accomplished in
such manner, other than by fightion, as the court, upon
motion and without notice, magirect. Whenever the court
allows an alternate or substitui@rm of service pursuant to
this subpart, reasonable eforshall be undertaken by the
party making service to assure that actual notice of the
commencement of the action isopided to theperson to be
served and, in any everlie summons and tipeading to be
served as well as any ordef the court authorizing an
alternative method of serviceshall be mailed to the last
knowr& business or residenceldaess of the person to be
served.

Ariz. R. Civ. P. 4.1(k) (emphasis added).

If alternative service of process is appraf, any proposedtarnative method of
service must comport with constitonal notions of due procesRio Props., Inc. v. Rio
Int’l Interlink, 284 F.3d 1007, 1016 i#® Cir. 2002). To meet sh a requirement, the

alternative method of service “mudbe ‘reasonably calculated under all th

circumstances, to apprise the interestedigmof the pendency of the action and affoyd

them an opportuty to present their objections.ld. at 1016-17 (quotingMullane v.
Cent. Hanover Bank & Trust G&B39 U.S. 306, 314 (1950)).
. ANALYSIS

Plaintiff has made the requisite showinnder Federal Ruld(e)(1) to justify
alternative service. For theoGrt to grant Plaintiff's Motiorfor Alternate Service, servicg

must prove impracticable. &r R. Civ. P. 4.1(Kk).

-3-

e




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

Arizona law does not expressly define the standard for
impracticability, but in 2010, thArizona Court of Appeals in
Blair v. Burgenef approvingly cited the Iangua e from a
ew York case on a similar sére issue. [r2 5 P.3d 898,
903-04 11 15-17 (Ariz. Ct. App. 2010)]. “[T]he standard of
impracticability [i]s 'differentfrom the more stringent one of
‘due diligence’ . . . . Thatis, to meet the standard on
impracticability does not reqarsatisfying due diligence, or
even showing that actual priattempts to serve a party under
each and every methagorovided in the situte have been
undertaken[.]” [d. at 903 1 1%%uotmég(elly v. Lewis 220
A.D.2d 485, 486, 632 N.Y.S. ), 186 (App. Div. 1995)&.
Applying this standard ofmpracticability, the New Yor
court concluded that three tanpts at service on three
different days constituted sufficient efforts to warrant
alternative means of servickdopting the same standard, the
Blair court found that Blair'sefforts at sevice without
success met the definition ampracticability justifying
alternative service. Blair's process server attempted service at
both defendants’ place of business and the individual
defendant’s residence on fiveffdrent days at various times.
In addition to these physicalttempts, the process server
attempted to ascertain over additional seven days whether
the individual defendant was gsent in the office so that
service could be made. Each time he was told this defendant
was not in the office. These facts and circumstances, the
Arizona court concluded, “demanate that service of process
through the usual means wouldveebeen ‘extremely difficult
or inconvenient[]” and was ipractical which justified the
trial court’s authorization oflernative service under Arizona
law. [Id. at 904 ] 18].

BMO Harris Bank, N.A. v. D.R.C. Invs., L.L.Glo. CV-13-1692-PIX-LOA, 2013 WL
4804482, at *4 (D. Ariz. Sept. 9, 2013).

Here, after attempting multiple attempasserve Guthmilleat both his home and

business as well as attempts to obtaithatzation to serve Guthmiller's current

bankruptcy counsel, Guthmiller placed theqass server in dangef bodily harm. (Doc.
10 at 1). As a result, service of process haen made not only extremely difficult an
inconvenient but also dangerous. Thugcduse the ‘impracticable’ requirement ¢
Arizona Rule 4.1(k) is safied, service by an altertime method is allowed undet
Federal Rule 4.1(e).

Because alternative service of procéssappropriate, the€Court must analyze
whether Plaintiff's proposed method of altative service compts with “constitutional

notions of due processRio Props., InG.284 F.3d at 1016. Plaintiff's proposed methg
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of alternative service is composed of three prongs that seek alternative service b

mailing [the Summons, Complaint, and thyder] to Guthmiller at Performance’s

physical business address via First Clagsl; (2) emailing the sae to Guthmiller's
business email account, marty@pavaz.cam; @) mailing and emailing [the Summon:
Complaint, and this Order] t@uthmiller’'s bankruptcy counsef record.” (Doc. 11 at 5).

1. Mailing Process to Performace’s Physical Business Address

The first prong of Plaintiff'anotion for alternative seise proposes “mailing [the
Summons, Complaint, and this Order] totiBuiller at Performance’s physical busineg
address via First Class Mail.Td() According to Arizona Rulel.1(k), when alternative
service is allowed by a court, the summopleading and court order authorizing th
alternative service “shall be mailed to the lasbwn business. . . address of the person
be served.” Additionally, thiCourt has previously allowleservice by first-class U.S
mail. Composite Industrie S.A. v. Vision Air Am., Jndo. CV-13-01984-PHX-JAT,
2014 WL 1230492, at *2 (DAriz. Mar. 25, 2014).

Here, Plaintiff knows Performance’s physical address. (Doc. 10 at
Additionally, because the process sergaw Guthmiller at that addresd,, there is a
strong indication that Guthmiller will receivetaal notice at this lgation. As a result,
alternative service of the 8umons, Complaint and this Order by first-class mail
Performance’s business address is allowedcanaports with the due process standar
articulated inMullane See339 U.S. at 314.

2. Emailing Process to Gutmiller’s Business Email Account

The second prong of Pldiff's motion for alternativeservice is to email the

Summons, Complaint, and this Order toti@uiller's business email account. The Ninth

Circuit Court of Appeals has held due prsgeequires “nothing more” than service (
process by email when thatas the only means reasonalalgiculated to apprise the
defendant of the lawsuiRio Props., Inc.284 F.3d at 1018. IRio, the Ninth Circuit

prefaced the dangers of email service of psscby noting that “there is no way t

confirm receipt of an email message” but ultely left the decision to allow service g
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process by email “to the discretion of the wicstcourt.” 284 F.3dat 1018. Courts have
subsequently allowed alternative servicedmgail even when there are other means
communication available&ee, e.g.Johnson v. Mitchell2012 WL 1413986, at *5 (E.D.
Cal. Apr. 23, 2012) (allowing bbtemail service of process addition to mail delivery of
process).

This Court acknowledges ehimitations of email servecidentified by the Ninth
Circuit and outlined ab@: However, because a previousit-approved email service tq
Guthmiller’s business email address resulted in actual notice to Guthmiller, (Doc. 1
25-30), service to Guthmiller's business email address would reasonably apprise |
this lawsuit. Additionally, potential technologicissues arising from email service wi
be mitigated by requimg the additional service by firstass mail, as dlined above, and
through service to Guthmiller's banlptcy counsel, asutlined below.

3. Mailing and Emailing Process taGuthmiller’'s Bankruptcy Counsel.

The third prong of Plairitis motion for alternative seice proposes “mailing and
emailing [the Summons, Complaint, and tBisder] to Guthmillers bankruptcy counsel
of record.” (Doc. 11 at 5). Courts anatythe communications between a defendant 4
defendant’s counsel in deciding whether, asedhod of alternative sdce, a defendant’s

counsel may accept process that he wattgrwise be unauthorized to accepee Rio

Props, 284 F.3d at 1017 (authorizing serion defendant’'s lawyer, but noting the

attorney “had been specifitalconsulted by [the defenddmtegarding this lawsuit.”);
Inter123 Corp v. Ghaith No. CV-14-00463-PHX-DGC, 2@1WL 1763280,at *6 (D.
Ariz. May 5, 2014) (authorizing service alefendant’s lawyer because defendant w
“clearly aware of [the] action ashewn by his retention of counsel.”FMAC Loan
Receivables v. Dagra228 F.R.D. 531, 536 (E.D. V&005) (authorizing service or
defendant’s lawyer, but noting that the awfant had been “in constant communicatig
with his attorney.”).

Plaintiff has taken several steps to apprise Guthmiller of this action inclu

multiple attempts to have @umiller’'s current bakruptcy counsel accegervice. (Doc.
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11 at 2). Additionally, conversations bet®n Plaintiff's counsel and Guthmiller's

bankruptcy counsel about this case toakcplin Guthmiller's physical presence. (Do
11-1 at 12-13). Gien these facts, the Court concludkat allowing Plaintiff to serve
Guthmiller's current bakruptcy counsel vieemail and first-class mail would clearly
apprise Guthmiller of the peadcy of this action and aifd him the @portunity to
present his objectionsSsee Mullang 339 U.S. at 314. Pldiff may effect service, in
conjunction with the two prongs discusseadaly by sending the Summons, Complaif
and this Order to Defendts counsel via first-class mail and email.

IV. CONCLUSION

For the foregoing reasons,

IT IS ORDERED that Plaintiffs Ex Parte Motion for an Order Permitting
Alternate Service of Performance Audio Video, Inc. (Doc. 11) is granted.

IT IS FURTHER ORDERED that Plaintiff's counsel sl file an affidavit upon
completion of service specifygnthe date and details on wh alternative service hag
been accomplished.

Dated this 9th daof June, 2014.

James A. Teilberg
Senior United States District Judge
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