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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Damien Lee Tolivg No. CV-14-00335-PHX-JJT
Plaintiff, ORDER

V.

Unknown De La Fuentet al,

Defendants.

At issue is Defendants Adamu, De Eaente, Hughes, and McNeal's Secor
Motion for Summary JudgmerfDoc. 146, Mot.), to which RIntiff filed a Response
(Doc. 155, Resp.), and in suppoftwhich Defendants filed Reply (Doc. 160, Reply).

l. BACKGROUND

On August 8, 2016, Plaintiff's currertounsel first appeared in this matte
(Doc. 103.) Soon after, Plaintiff moved teopen discovery and depose Defendants §
other witnesses. (Doc. 105.) On September 12, 2016, the Court graptetand denied

in part that motion, allowing for limited @esitions. (Doc. 111.) In light of the Court’s

allowance, Defendants filed a Motion fordwe to File a Second Motion for Summai
Judgment. (Doc. 114.) The Cowgranted Defendants’ Mot permitting a successive
motion for summary judgment to be filed based on evidence educed during the li

depositions the Court afforded Plaintiff. ¢ 145.) The present Motion followed.
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. LEGAL STANDARD

Under Rule 56(c) of the Federal RulesGifiil Procedure, summary judgment i
appropriate when: (1) the movant shows ttiare is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v
Catrett 477 U.S. 317, 322-23 (198@jsenberg v. Ins. Co. of N. An815 F.2d 1285,
1288-89 (9th Cir. 1987). Underigrstandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly precluds
entry of summary judgmentAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the non-moving partig”

In considering a motion for summary judgmethe court must regard as true th

non-moving party’s evidence if it is supporteyg affidavits or other evidentiary material.

Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Theon-moving party may not
merely rest on its pleadings; it must prodwsome significant probative evidence tendit
to contradict the moving party’allegations, thereby creating a question of material f
Anderson 477 U.S. at 256-57 (holding thatettplaintiff must present affirmative
evidence in order to defeat a properly supported motion for summary judgifiestt);
Nat’'| Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekted by relying dely on conclusory
allegations unsupporteoly factual data.Taylor v. List 880 F.2d 10401045 (9th Cir.
1989). “Summary judgment musé entered ‘against a parigho fails to make a showing
sufficient to establish the exénce of an element essential to that party’s case, an(
which that party will bear thburden of proof at trial.”United States v. CarteP06 F.2d
1375, 1376 (9th Cir. 1990) (quotitigelotex 477 U.S. at 322).

[11.  ANALYSIS

At the outset, the Court notess does Plaintiff (Resp. at 1), that the Court’s Ore

allowing Defendant to file a Second Motitar Summary Judgmerxplicitly specified
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that Defendants would “not heermitted to assert bases ssrmmary judgment that were

available to them at the time tife last round of dispositive motions.” (Doc. 145 at 1:2
2:1.) Indeed, the sole reason the Caallbwed a successiv&iotion for Summary
Judgment was because it granted Plaintifffstion to Re-Open Discovery (Doc. 105
which sought only to depose Defendants aedain percipient witnesses. Accordingly
the Court foreclosed Defendants from preéisgnarguments based on evidence not ney
obtained from those depositions. Nonetheless, Defendants have recycled some arg
set forth in their first Motion for Summa Judgment. (Doc. 85.) Most notably
Defendants lodge a second attempt ataiobtg summary judgent on qualified

immunity grounds. (Mot. at 3:¥ There, at least half of trevidence they tg on is not

the product of depositions taken in responsiiéoCourt’s Order and, even then, much
the testimony was available to Defendantstlasy were themseds the deponents
Further, much of Defendant®Motion admittedly rests omhe newly-enhaced video

(Mot. at 1-2), which was not produced inatit response to this Court’s Order allowin
depositions. Though the Cowxill not exclude the video oarguments relying on it in
resolving the current Motion, or the repessed arguments on qualified immunity,
nonetheless notes the impropriety of such heaillance on the video in contravention ¢
the Court’'s Order and will onl consider arguments atalgt partially based on new
deposition testimony.

Even when assessing the precedinglence and viewing the arguments ar

evidence put forth in isolatiothe Court finds that summajydgment is inappropriate as$

genuine issues of material fact remain. Degmnts largely contend that the video alor
once enhanced, extinguishes all questions of maatact. That is an overstatement. |
the video, after Plaintiff isaken to the ground, the camegrans away from Plaintiff for
almost 15 seconds. (PSOF { 46.) Questionsime as to whataxurred during that time
period. While Defendants have put forth it@stny regarding what transpired off-camer
much of that testimony is vague or internatlgntradictory. (Respat 7-9 (citing PSOF

19 50-56).) Moreover, it is unclear why tkamera panned awdyom the pertinent
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action. Of course, Plaintiff argues that the faglto capture the entirety of the interactign
was a nefarious act to obscure unlawfukc®& while Defendants—who admit that sugh
disreputable instances have occurred—eodtthat it was caused by an innocuous
reaction to commotion. (DSO¥54; CSOF { 54.) However gltamera operator has not

been clearly identified, foreclosing eithgrarty from discovering the operator’

UJ

explanation of events, and in any evensifor a factfinder—not the Court—to weigh
such evidence and testimony. Accordinglye Court will not grant summary judgment
based on the enhanced video evidence.

In addition to the videaevidence, Plaintiff identifies several discrepancies (in
Defendants’ testimony regarding the pertinevent. While each contradiction of
discrepancy may not alone create a genissee of material fact, it is again for a
factfinder to determine whether such inconsgisies are due to innocent faults in memoyy
or instead create credibilitgsues for Defendants.

Because the Court declinesgrant summary pilgment and this case will proceegd

to a rapidly approaching tri&gvith a final pretrial confereze upcoming), and the partie

17

are operating on a truncated briefing scheduke,Court will not detdand analyze each
and every disputed fact put forth in feedants’ Motion and Plaintiffs Response.
Instead, it is enough teay that the following non-exclugMist of issues Plaintiff raises
create triable issues of material fact to resolved by a factfinder: contradictory and
unresolved testimony regardingwonany officers were involveth the incident, as well
as the identity of thosefficers (PSOF |1 27-29); Defendant Adamu’s contradictory
testimony regarding Plaintiff's statemerdaring the incident (PSOF § 16) which are
pertinent to the officers’ statd mind and decisions regarding what, if any, force to use;
Defendant Hughes’s conflictntestimony regarding what ehwvitnessed and her condugt
during the incident (PSOF 11 37-44, 42), adl ae other officers’ testimony regarding
her conduct (PSOF 19 43-44)efendants’ heavy reliaacon an affidavit by a non-
witness who did not personalxerify the content of thefidavit and bases his account

on an investigative report that was prepangthout personal contact with Defendants
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(Resp. at 9-10); the warnings, or lack thereadforded to Plaintiffprior to the use of
force (DSOF 11 1-2; Resp. at 3); and the extéRtlaintiff's injuries (CSOF { 55-56).
IV. CONCLUSION

For the foregoing reasons, the Court wilt goant DefendantsSecond Motion for
Summary Judgment. (Doc. 149.) Given thatsmd not all, of the questions regardin
Plaintiff's claims turn on reasonableness emthe circumstances and questions regard
those circumstances persist—even oagy Defendants—summary judgment
unwarranted. Furthermore, Daftants’ arguments that resoblely on vdeo evidence

remain open to interpretati@nd are properly analyzed byaatfinder, not the Court.

IT IS THEREFORE ORDERED denying Defendants Adamu, De La Fuente,

Hughes, and McNeal’s Second Matitor Summary Judgment (Doc. 146).
Dated this 3% day of March, 2017.
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