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Charles L. Ryan, et al.,
Defendants.

Plaintiff Robert Joseph Benge, who aarrently confined inthe Arizona State
Prison Complex-Lewis (ASPC-Lewis), brougthis civil rights case pursuant to 4
U.S.C. §1983. Doc. 1. Pending hefothe Court are th following motions:
(1) Defendants Casey Tucker, Christibdahler, and Corizon,LLC’'s motion for
summary judgment (Doc. 64), wh Plaintiff opposes (Do®@3); (2) Defendant Wexford
Health Sources, Inc.’s motidor summary judgment (Do&8), which Plaintiff opposes
(Doc. 113); (3) Defendant Kenneth MerchHamhotion for summary judgment (Doc. 96
which Plaintiff opposes (Dod.11); (4) Defendants Charles &y, Richard Pratt, and Jos

Santo’s motion for summary judgment (Doc9),1which Plaintiff opposes (Doc. 126);

(5) Plaintiffs motion to supplement his sgonse to DefendanfBucker, Mahler, and
Corizon’s motion for summary glgment (Doc. 124); and (6) d&Mtiff’'s motion to reopen

discovery and file an amended complaint (Doc. 146).

! Pursuant tdRand v. Rowland154 F.3d 952, 962 (9t@ir. 1998) (en banc), the

19 v. Ryan et al Doc. 150
WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robert Joseph Benge, No. CV 14-0002-PHX-DGC (BSB)
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V.
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The Court will deny Plaintiff's motiorio supplement andvill summarily deny
Plaintiff's motion to re-open dtovery and amend his compldint-or the reasons tha
follow, the Court will grabh summary judgment to Daidants Ryan, Pratt, Mahler
Wexford, and Corizon, and dg summary judgment to Defdants Santo, Merchant, an
Tucker.

l. Background.

In his Complaint, Plaintiff asserted anCounts of the denial of constitutionally
adequate medical care. Doc. 1. Plaintiff seeks danfages.

In Count I, Plaintiff alleged that his ghith Amendment rights were violated whe

he was denied immediate treatment for a fractueft tibia that henjured on May 3,

[

Court provided notice to Plaintiff regardirthe requirements of a response to edch

motion for summary judgmenDocs. 66, 90, 98, 121.

2 Plaintiff filed his Motion to amenchis complaint and reopen discovery d
December 17, 2015. The deadline for adieg pleadings was December 28, 201

Doc. 27 at 1. Thus, his request to achdms complaint a year later is untimely.

Moreover, Plaintiff's request to amend doeot comply with Loal Rule of Civil

Procedure 15.1, which requires a plaing#eking to amend a eplaint to submit a
“proposed amended pleading as exhibit to the motion.”"LRCiv 15.1(a). Plaintiff did
not attach a proposed amendeelpling to his Motion. As tBlaintiff's request to reopen
discovery, the Court’'s scheduling order requideghositions to take place by January 2
2015 and written discovery requests to be served by February 26, 2015. Doc. 27
Plaintiff now seeks to reopafiscovery to obtain hospitaécords, conduct depositions
and submit interrogatories andjteests for documents. Doc. 1464. Plaintiff states
that he had spinal surgeon November 17, 2015 and bpparently seeks records fror
that surgery. But Plaintiff provides no imfoation as to what specific documents |
seeks, why he cannot subpeaelis hospital records, who Iseeks to depose, or wha
interrogatories he needs toopound. Therefore, Plaifithas not shown good cause wh
discovery should be reopeneat this late juncture. See Johnson v. Mammot
Recreations, In¢.975 F.2d 604, 609 (9th Cir. 199ule 16(b)(4) permits a schedulin
order to be modified only upon a shogirof good cause byhe party seeking
amendment)Cornwell v. Electra Cent. Credit Uniot39 F.3d 10181026 (9th Cir.

2006). For the foregoing reass, Plaintiff’'s request tamend his compiat and reopen
discovery will be denied.

® Plaintiff filed separate motions forjimctive relief (Docs. 12, 16), which the

Court denied on February 23, 2015. DB66. Plaintiff did not renew his request fg
injunctive relief.
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2012. Plaintiff was taken that day tbhe ASPC-Lewis emergency room and was

evaluated by Nurse Mahler. Plaintiff was tdld had a sprain, not a bone injury. Dr.

Merchant told Mahler to give Plaintiff icend that he would ordet-rays, but Plaintiff's
left leg and knee, which were swollen, were not “immobilized abized” that day or
any time thereafterld. at 57

On May 13, 2012, Plairftisubmitted a Health Need®equest (“HNR”) about his
leg (d.), and saw Mahler and NursehioDoe on May 14, 2012d( at 8). Plaintiff

alleged that Mahler and [@osaw that he “could hardly walk on his own,” but

nevertheless failed to splint, immobilize, calstize his “badly swollen, bruised left kne
and leg.” Id. Plaintiff alleged that Mahler and Bdactively thwarted” his attempt to se
a doctor.Id. at 9.

On June 12, 2012, Dr. Merchant evaaadh Plaintiff and saw “how swollen ang
bruised Plaintiff's kne and leg” were.ld. Plaintiff asked why xays were never taken
and Merchant told Plaintiff that it was too ldtetake x-rays givethe date of Plaintiff's
injury and that, instead, &htiff needed an MRIId.

Plaintiff had an MRI on July 3, 2012nd it showed “an incoplete transverse

fracture through the medial tibial metaplsysSibut no one told Plaintiff about the

fractured tibia until Novembet5, 2012, when he saw Diohn Vanderhoof, M.D., an

orthopedic surgeon.Id. at 9-10. Plaintiff claims tt because he did not receive

immediate treatment, he has suffered peenannjury and continuing pain. Plaintiff

alleged that Arizona Department of Caiens (ADC) Director Charles Ryan, ADC

Director of Health ServiceRichard Pratt, and Wexford, the private healthcare provi

under contract with ADC beginning July 1,120 “neglected the serious medical needs

inmates by failing to manage, support, supe and administer medical care to

prisoners.”ld. at 7.
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In Count Il, Plaintiff alleged that his Eighth Amendment rights were violated

* The citation refers to the documemd page number generated by the Coul
Case Management/Electronic Case Filing system.
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when, on several occasions 2013 and 2014, hdid not receive his prescribed pai

n

medications. Corizon had replaced Wexler as the provider of inmate healthcare durir

this time period. Plaintiff alleged that adlune 18, 2013, his @scription medications

Gabapentin and Propranolol were abrupdigcontinued for three months. Plaintiff

alleged that on September 18, 2013, phgsisi assistant Carey Tucker abrupt
discontinued his Baclofen prescription andueed his Gabapentin from 3,200 mg dai
to 600 mg daily, evethough both were presbed for “neurovascalr compromise [and]
muscle spasms for the fractureftfjia that was never treated.ld. at 18. Plaintiff's

Tramadol prescription, which he took to mgadhe pain related &n eye condition, was
stopped on November 5, 2013, and his Gebéin 600 mg daily was stopped “col
turkey” on January 16, 2014 é@rhas not been renewedd. On January 14, 2014
Plaintiff saw an outside eye specialist, Warren Heller, M.D., who wrote a prescriptio
for Tramadol 300 mg twice daily for pain megement, but Tuckeefused to prescribe

this medication for Plaintiff.  Plaintiffalleged that Tucker is only prescribin

psychotropic medications to inmates fpain management, “pursuant to a poligy

implemented” by Corizon, Ryan, Pratt, and ADI@. at 19.
On screening under 28 &IC. § 1915A(a), the Court ordered Defendants Ry

Pratt, Wexford, Merchant, and Mahler tnswer the allegations in Count |I and

Defendants Ryan, Pratt, Corizaand Tucker tanswer the allegations Count Il. Doc.

6. The Court dismissed the remaining Defents without prejudice. The Court algo

found that Plaintiff had statl a claim against DefendaNurse Doe, but did not order

service on the unidentified Defendant. Iruasequent Order, the Cowrdered that Josh
Santo be substituted f@refendant Nurse Doe in Count | thle Complaint, and that Sant
answer Count |. Doc. 51.
Il. Plaintiff's Motion to Supplement.

Defendants Tucker, Mahler, and Caniz (“Corizon Defendants”) filed their
motion for summary judgment on March 1D18, Plaintiff filed a response on May 18
2015, and the Corizon Defendants filed a reptyJune 1, 20150n August 17, 2015,
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Plaintiff filed a motion to supplement hissponse to the Corizon Defendants’ motion f
summary judgment. Doc. 12£€efendants have noésponded to Plaiiff's motion, and
the time to do so has passed.

Plaintiff seeks to add a July 2015 ddientitled “The Makag of Made in his
Image: A Camera Made from Living Tissuehy Randy J. Guliuzza, P.E., M.D., in
publication calledActs & Facts Id. at 12-14. The two-page article compares the lens

a sophisticated camera to theeegnd discusses the componeaftan eye, stating in ong

part that “[c]lorneas are likely the most paiensitive tissues in the body, with sensory

innervation over 400 times greatban that of most skin dreven dozens of times mor
sensitive than our teeth or fingertipsld. at 14. Plaintiff conteds that the article is
relevant to his claim that medication wascassary for management of his eye padh.
at 2-4. The article, though, does not appedra@bout diseases of the eye, eye pain
treatment thereof.

Printed material “purporting to bea newspaper or periodical” is self
authenticating. Fed. R. Evid. 902(6). Thicle is therefore self-authenticating. It
content, however, is hearsay rsutbject to any exception ént does not appear to bg
relevant to Plaintiff's particalr eye condition. Accordinglyhe article is not admissible
for summary judgment purposes. Because diticle is not admissible for summar
judgment, the Court will deny PFHiff's motion to supplement.

lll. Legal Standards.

A. Summary Judgment.

A court must grant summary judgment fthie movant shows that there is no

genuine dispute as to any madéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret77 U.S. 317, 322-23
(1986). The movant bears the initial respoitisjoof presenting the basis for its motiof
and identifying those portions of the recordgdther with affidavits, if any, that it
believes demonstrate the absence géruine issue of material fadCelotex 477 U.S. at
323.
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If the movant fails to carry its initiddurden of productionthe nonmovant need
not produce anythingNissan Fire & Maine Ins. Co, Ltd. v. Fritz Cos.Inc., 210 F.3d
1099, 1102-03 (9th Cir. 2000). But if tleovant meets its initial responsibility, th
burden shifts to the nonmovant to demonsttlageexistence of a factual dispute and th
the fact in contention is matal, i.e., a fact that mightflect the outcome of the suit
under the governing law, and ththe dispute is genuine, i.¢he evidence isuch that a
reasonable jury could returnverdict for the nonmovantAnderson v. Liberty Lobby
Inc., 477 U.S. 242248, 250 (1986)see Triton Energy Gp. v. Square D. Cp68 F.3d
1216, 1221 (9th @i 1995). The nonmovamteed not establish a material issue of fa
conclusively in its favorFirst National Bank of Arizona v. Cities Service C201 U.S.
253, 288-89 (1968); however, it must “cofmeward with specificfacts showing that
there is agenuine issue for trig! Matsushita Electric Industrial ColLtd. v. Zenith Radio
Corp., 475 U.S. 574, 587 (198@yuotation and citation omitted@mphasis in original);
seeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fuimn is not to weigh the evidence and

determine the truth but to determine whetthere is a genuinigsue for trial. Anderson
477 U.S. at 249. In its analysis, theudomust believe the nonmovant’'s evidence a
draw all inferences in the nonmovant’s favdd. at 255 (citation omntted). “The court
need consider only the cited materials, but it may consider other materials in the re
Fed. R. Civ. P. 56(c)(3).

B. Eighth Amendment Medical Care.

To succeed on a medical-care claim underBlghth Amendment, a prisoner mu

demonstrate “deliberate indifference to serious medical need#ett v. Penner439
F.3d 1091, 1096 (9tkir. 2006) (quotingestelle v. Gamble429 U.S. 97, 104 (1976))
There are two prongs to the deliberate-inddfee analysis: an objective standard ang
subjective standard. First, a prisonersinshow a “serious medical needd. (citations
omitted). “A ‘serious’ medical need existstife failure to treat a prisoner’s conditio

could result in further significant injury dhe unnecessary and wanton infliction (
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pain.” McGuckin v. Smith974 F.2d 1050, 1058th Cir. 1992),overruled on other
grounds WMX Techs., Inc. v. Millerl04 F.3d 1133, 1136 {9 Cir. 1997) (en banc)

(quotation marks and citation aied). Examples of indi¢gens that a prisoner has {

-

serious medical need include “[tlhe existermf an injury that a reasonable doctor pr
patient would find important and worthy ebmment or treatménthe presence of a
medical condition that significantly affectan individual's daily activities; or the
existence of chronic and substantial paitd’ at 1059-60.

Second, a prisoner must show that “thefendant’s response to that need was
deliberately indifferent.” Jett 439 F.3d at 1096. Thsetate of mind required for
deliberate indifference is subjective recklessndiowever, the standard is “less stringent
In cases involving a prisoner’'s medical needs because ‘[tlhe State’s responsibility fo
provide inmates with medical care ordiha does not conflict with competing
administrative concerns.”McGuckin 974 F.2d at 1060 (quotingudson v. McMillian
503 U.S. 1, 6 (1992))Whether a defendant had requisitewledge of a substantial risk
of harm is a question of facnd a fact finder may concludeat a defendant knew of a
substantial risk based on the fact that the risk was obvieasner v. Brennan511 U.S.
825, 842 (1994).

“Prison officials are delibately indifferent to a pris@r’'s serious medical need

UJ

when they deny, delay, or intentionaliigterfere with medical treatment.Hallett v.

Morgan, 296 F.3d 732, 744 (9t&ir. 2002) (quotation markand citations omitted).
Deliberate indifference may also be showntly way in which pson officials provide
medical careHutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988), or “b
circumstantial evidence when the facts audficient to demonstrate that a defendant
actually knew of a risk of harm[’olli v. County of Orange351 F.3d 410, 421 (9th Cir

<<

2003) (citations omitted). Andeliberate indifference may lskown by a purposeful act
or failure to respond to a prisargepain or possible medical needett 439 F.3d at 1096.
But the deliberate indifference doctrine is ilied; an inadvertenfailure to provide

adequate medical care or negligence egdosing or treating a medical condition do

D
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not support an Eighth Amendment claiM/ilhelm v. Rotman680 F.3d 11131122 (9th
Cir. 2012) (citations omitted). Further, a meliéference in medical opinion does ng
establish deliberate indifferencdackson v. Mcintost®0 F.3d 330, 33@th Cir. 1996).

Finally, even if deliberate indifferencestown, to support an Eighth Amendme
claim, the prisoner must demonstraem caused by the indifferencéett 439 F.3d at
1096 (citations omitted)see Hunt v. Dental Dep'865 F.2d 198, 2D (9th Cir. 1989)
(finding that delay in providing medicak@mtment does not constituEighth Amendment
violation unless delay was harmful).

IV. Defendants Ryan, Pratt, and San’s Motion for Summary Judgment?

A. RelevantFacts.

1. Plaintiff's Leg Injury.

Plaintiff fell on May 3, 2012 ahinjured his left leg. Doc. 1 at 5. Plaintiff allegs
that he was seen by Mahler in the ASPC-lseemergency room for his leg injury thg
same day, and that he was toldhiael a sprain and was given medical®ide. The ADC
Defendants contend that Plafhdid not complain about kileg injury until he submitted
his May 13, 2012 HNR, in whicPlaintiff wrote that he “trt [his] leg running a week
ago, and [he] can still hardiyalk on it. It is getting wise with pressure, swelling.’
Docs. 120 at 5, 1 19; 120-3&t Plaintiff wrote that his pain was a 7-8 on a scale of 1

and that he wanted to see the healthcareigovas x-rays may be needed.” Doc. 120

at 8. Plaintiff disputes Defendants’ assertias to when he fircomplained about his

injury, averring that heomplained about himjury to “security saff/medical staff” on

May 3, the day of the injury, and that sigbmitted an HNR on May 8, 2012. Docs. 12

at 3; 127-1 at 10Defendants dispute that Plaintiffesvsubmitted an HR dated May 8,
2012, and assert that Plaintiff's medical fdees not contain an HNwith that date.
Docs. 141 at5; 142 at 1, §142-1 at 2, T 2. Plaintifubmits a May 8, 2012 HNR which

> The Court will refer to these Defendambllectively as the “ADC Defendants.”

® No party has produced a medli record for May 3, 2012.
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states: “I hurt my leg a few ga ago, ER only gave me iceSomething ‘real bad’ is
wrong with my leg. Requestray be performed. It's hard to walk because every s
hurts.” Doc. 127-1 at 10. €re is nothing written in the paon of the HNR reserved for
medical personnel.

Plaintiff saw Santo, a registered nyrs@ May 14, 2012, fohis complaints of
pain in his left leg. Doc. 128t 5-6, 1 20. According to B, Plaintiff's left leg showed
no evidence of trauma, swelling or bruisingdaPlaintiff was able to bear weight on h
left leg. Id.; Doc. 120-3 at 39-40, 1 10. Santo deti@ed that Plaintiff was experiencing
“alteration in comfort” and recommended thaaiRtiff monitor his leg and if the pain did
not subside in a few days, heostd submit an HNR to medicalld. Santo issued
Plaintiff a special needs order (“SNOfor medical ice for three daysld. Plaintiff
disputes Santo’s observation that there wasumence of trauma, swelling or bruising g
that he could bear weight onshieg. Docs. 127 at 3; 127-1H3. Plaintiff points to his
May 13 HNR which states that his leg wagetting worse with pressure, swelling.
Docs. 127 at 3; 127-1 at 11.

On May 22, 2012, Plairitisubmitted another HNR, stagl that he saw the nursg
the week before due & injury to his left leg and thae is “in excruciating pain still.”
Docs. 120 at 6, § 22; 120-3 8. Plaintiff asked “to setme provider AS.A.P.” Doc.
120-3 at 15. Santo saw Plafhton May 31, 2012 for his “coplaint of left knee pain”;

Santo examined Plaintiff’s left leg and “didtrabserve any swelling or signs of traumal.

Doc. 120 at 6, T 23. Santo again assgsBlaintiff as “experiencing alteration ir
comfort,” gave Plaintiff medical ice, andreduled him to see the healthcare providg
Id. Plaintiff disputes that Santo did not netiany trauma or swelling, noting that San
nonetheless gave him medicze. Doc. 127 at 4.

On June 5, 2012, Santo ndtm Plaintiff's medical charthat Plaintiff was at the

medical unit requesting an x-ray of his left k@@l a consult for his eyes. Doc. 120 at

’ Santo also noted that Plaintiff wantedansult to an eye doato Doc. 120 at 6,
1 23.

tep

)

)

\V

=

fo

6,




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

1 24. That same day, Plaintiff saw Memshaa medical doctor, for his complaints @
“continued pain in his left knee angsues related to his eye conditiond., § 25. In
Plaintiff's medical chart, Merchant notddft “knee pain” and “tender tibial plateau

unable to one leg stand, flex/ext.” Ddk20-3 at 11. Merchant ordered an MRI ¢

Plaintiff's left knee and a congation with an orthogdic specialist. Doc. 120 at 6, 25|

The MRI was performed on Plaintiff's leknee on July 3, 2012, and it showed 4
“incomplete transverse fracture through the medial tibial metaphysis with diffuse
marrow edema.” Docs. 120 at 6, § 26; 120-3&t On July 13, 2012, Merchant note
the results of the MRI in Plaiiff's chart and ordered afortho/surg consult” and to
make an appointment for July 17, 2012tscuss the MRI. Doc. 120-3 at 11, 22.

On July 9, 2012, Plaintiff filed akiNR asking for an gmointment with the
provider to discuss the results of his MRidaiw discuss safety glasses because of
cornea transplant. Doc. 1204ty 27. On August 7,022, Plaintiff saw Dr. Merchant
“for his complaint of eye injuries”; Mercha noted in Plaintiff's medical chart tha

Plaintiff has keratoconus and hadrneal transplants in both eyedd. at 7, § 29; Doc.

120-3 at 24. Plaintiff disputebat he was seen for “eyejunes”; he states that Nurse

Reese told him this appointment was to dsscthe MRI results. [@o 127 at 4. The
ADC Defendants aver that Merchant was abte to discuss the MRI results at th

August 7th appointment “due time constraints.” Doc. 120 at 7, § 30. Plaintiff disput

that time constraints alone prevented theom discussing the MRI results; he asser

that Dr. Merchant “refused to discuss the MB4ults.” Doc. 127 at, § 30. On August

® As support for paragrafs, the ADC Defendants citén part, to Plaintiff's
medical chart where Merchant wrote “MRIknee” and “ophth consult,” which appear
to refer to an ophthalmologiceonsultation rather than amthopedic consultation. Doc
120-3 at 11.

% “IK]eratoconus is a degenerative disordéithe eye in whie structural changes

within the cornea cae it to thin and give it a momonical shape rather than a mor
normal, gradual curve. It maause visual distortion and séivéty to light.” Doc. 65 at
6-7, 1 21.
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8, 2012, Plaintiff submitted adNR asking for an appointment to discuss the MRI resu
because they were not abledo so during his August 7dppointment. Des. 120 at 7,
1 30; 120-3 at 27.

On November 15, 2012, Plaintiff wasxamined by Dr. J;n Vanderhoof of
Tempe St. Luke’s Hospital. Doc. 120 at B1f Plaintiff testified at his deposition that
was during this visit with Vanderhoof that hearned for the first time that he ha
fractured his tibia when Vanderhoof askethhi'How in the hell did you fracture youi
tibia?” Doc. 127-2 at 10 (Pl Dep. at 38:19). According tahe ADC Defendants,
Vanderhoof noted that Plaifitcomplained of “medial knee paand medial tibial pain,”
but that Plaintiff denied any mibness, tingling, or other compigs. Doc. 120 at 7, § 31
Plaintiff disputes that he denied any numbnassingling. Doc. 127at 4, 1 31. In his
consultation report, Vanderhoof noted tHatr and a half months after his injury
Plaintiff's “left knee has a full range of motiortHe does have pain over the pes bur:
He has no swelling. He has pain over the anterior asgeof the tibia, but medially
over the pes bursa, he is significantly painfuDbc. 120-3 at 29Vanderhoof wrote that
Plaintiff injured his knee while running and noticexhset of pain and swelling in his lef
knee” and “was not able to walk after a whiléd. Plaintiff “presented to the emergenc
room where he was evaluated and told he wleay. He subsequently has had an MR
that “shows a medial proximal tibial fractureld.

Vanderhoof ordered x-rays during Plaintifi/ssit, and they wee taken that same
day. Doc. 120 at 7, 1 31. Vanderhoof wrthat x-rays showeth healed medial and
proximal tibial fracture withsome slight callus formation ggent. Medially, that is
probably near the pes bursa.” Doc. R@t 29. Vanderoof's impression was th
Plaintiff suffered from “left pes bursitis, stet post proximal medli tibial fracture.*® Id.

Vanderhoof gave Plaintiff an injection bidocaine, Marcaine, and Depo-Medrol into th

19 «“pes bursitis is an inflamation of the bursa located between the tibia and th
tendons of the hamstring muscle at the inoflehe knee. It occurs when the burs
becomes irritated and produces too much fluidich causes it to swell and put pressu
on the adjacent parts of the knee.” Doc. 65-1 at 6, | 14.
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left pes bursa, which provided “immedigtain relief of his symptoms.Id. at 30.
Plaintiff saw Dr. Vanderhodfor a follow-up visit on dne 27, 2013. Doc. 120 af
7, 1 33. Vanderhoof's report noted the JBB12 MRI results shwing a “medial tibial

metaphyseal fracture.” Doc. 120-3 at 36. Vanderhoof also wrote:

He has been complaining of mediadaproximal tibial pain consistent with
pes bursitis. He has a lot of issuetth regards to board filings for
malpractice and so forth. We had logigcussions with gards to this. |
think treated properly sintlee beginning quite normally
and his bone is completely healetie did not know all the details, but
certainly the end result is excellent. sHies bursitis is likg not related to
his fracture or any treatment thereofthink his pes bursitis is strictly due
to his hamstring tightness.

Id. (omissions in original).

Vanderhoof also noted that Plaintiff svtacomplaining of left plantar fasciitis
which “is treatable with gentle stretchingld. Vanderhoof gave Plaintiff an injection
into his left pes bursa, which gave Pldirimmediate pain relief of his symptomsld.

Plaintiff submitted an Inmate Letter on Wonber 19, 2012, diag that “[ijn July
[sic] | hurt my leg running and | submitted &NR requesting an-ray to no avail.”
Docs. 120 at 9, 7 41; 120-4 at 62. Pldintirote that when he saw Dr. Vanderhoof dn
November 15, 2012, he “was tdldat [he] broke [his] left ig just under the knee and it
healed back wrong.” Doc.20-4 at 62. Plaintiff asked ‘wy the [department] is being
deliberately indifferen[t] to [his] serious mieal needs in not seeing [him] so x-rays
could be taken.”ld. Corrections Officer Ill Bruemmaresponded to Plaintiff's Inmate
Letter on November 20, 2012, advising Plairttif&t his medical isgi“was forwarded to
medical in care of P. Carlson.” B= 120 at 9, | 42; 120-4 at 64.

On December 9, 2012, Plaintiff submittedlamate Grievance. Doc. 120 at 9-10

1 plaintiff believes Vanderhoof said lveas properly treated and that the end
result was excellent because Vanderhoof didhaee “all the information” at this visit.
Doc. 127 at 5, 1 33. As support, Plaintiff generally ditebis deposition, but provides
no page number that woulgupport his assertions arfte does not explain what
information Vanderhoof was lacking.

-12 -
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1 43. Plaintiff wrote that he did not receia response to his November 19, 2012 Inm
Letter, and that he hurt his leg in Julgydarequested x-rays because he “could bar
walk.” Doc. 120-4 at 66. Rintiff said that Dr. Vanderhodbld him inNovember that
he broke his leg; now he hédpain issues [and] swelling.”ld. He asked to see ar
orthopedic surgeon and to dissymin management and balance issues with the prov
Id. Plaintiff submitted an Inmate Grievancepeal on January 5, 28, stating that he
did not receive a response to his Inmate ¥amnee, and asking to see the healthca
provider for pain management and for athopedic consultation #h Dr. Vanderhoof.
Docs. 120 at 10, 1 44; 120-4 at 68. Pléirmsked why it took months before x-rays ¢
his leg were taken and why it took four montithdearn the results dfis MRI and that his
leg was brokenld.

On March 22, 2013, ADC Deputy Direct Jeff Hood wrote a response t
Plaintiff's Inmate Grievance Appeal on behaff ADC Director Ryan Doc. 120 at 10,

1 45. Hood wrote that Plaintiff's Grievamdppeal was partially upheld because hi

investigation “showed no evidence that medisiaff responded to your grievance; fa

this reason, your appeal isrpally upheld.” Doc. 120-4 a70. Hood then related the

history of Plaintiff's medical visits regamty his leg, beginning ih Santo’s evaluations
on May 14 and May 31, 20l1id which Santo saw_“no sigof trauma, swelling or
bruising” and “weight bearing was intactlt. (emphasis in original Hood wrote that
Plaintiff saw a medical providein June 5, 2012, who orderad MRI of Plaintiff's left
knee; the MRI taken July 3022 “showed an inguplete transverse fracture through tk
medial tibial metaphysis with diffuse bone mwav edema; there was no meniscal tea
Id. (emphasis in original). Hood noted thRkintiff saw an dhopedic stgeon on
November 15, 2012, who wrote tHafaintiff's “x-rays showed &ealed medial proximal
tibial fracture with some slight callus formationId. at 70-71 (emphasis in original)
Because of that and a follow-xpray taken December 26@hing “mild osteoarthritis of
the left knee,” Hood wrote that a referralao orthopedic surgeon was not necesshty.

at 71 (emphasis in original).
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2. Plaintiff's Pain Medications.

On June 3, 2013 Plaintiff filed annrate Letter, stating that Nurse Practitioner
Lawrence Ende refused to renew the medicationkis chronic conitions that were due
to expire on June 18, 2013. Docs. 120 atf146; 120-4 at 73. Plaintiff wrote that it has

been a continual problem with his medications “stopping cold turkey.” Doc. 120-4 gt 73

Correctional Officer Il Lindsey responded atodd Plaintiff that hs Informal Complaint
was being forwarded to Medichir further review. Doc. 120-4t 75. Plaintiff did not
receive a response to his Inmate Letemd subsequently filed a Grievance and| a
Grievance Appeal. Dod.20-4 at 77-78, 80-82.

On September 6, 2013, bld, on behalf of Ryantesponded by denying the

appeal. Doc. 120 at 13-15, § 51. Hood wrote that Plaintiff has “been proyidec

appropriate management forighcondition.” Doc. 120-4 a86. Regarding Plaintiff's
medications, Hood wrote that on May 24130 Plaintiff was seen on the provider line
for his complaints of pain Ibénd the knee and left heelld. The nurse noted ng
deformity of the left knee oioot and Plaintiff's vital signsvere withinnormal limits;

therefore, the nurse ordered that Plaintiftabapentin be discanued when it expired
on June 19, 2013 “as it was deemetheano longer medically necessaryd. Hood said
that Plaintiff’'s June 27, 2013 x-ray of higtleeg “showed mild to moderate degenerative
disease of the medial femoro-tibial compagtit) no evidence of dicture or dislocation
was noted.”ld. (emphasis in original). Hood wroteaththe orthopedic surgeon who saw
Plaintiff that same day noted that Plaintifés “treated properly since the beginning and

[his] bone is completely healeflom an old tibial metaphyseal fracture back in July [sic]

|®N

2012” and that the “end result is ‘excellent.ltl. (emphasis in original). Hood state
that an onsite physician reviewed the ortlthpesurgeon’s consultation notes on July|3
[sic], 2013 and “ordered appropriateedications for pain managementid. Hood
concluded that “the decision to start or disttnue a medication or adjust its dosage i$ a

medical decision based on the prescribimgoler’s findings and medical judgment; it i

UJ

not an administrative decision or bdse the dictates of the patientd. at 87.
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Plaintiff filed a new Inmate Letter oBeptember 19, 2013;omplaining that
nothing was done after he broke his tibiaMay 2012 or even aftehe July 2012 MRI
“showed such.” Docs. 120 at 15, { 5204 at 89. Plainti wrote that he saw
physician’s assistant Tuckein September 18, 2013, and Techkold him that he was
going to discontine Plaintiff's Baclofen, which waprescribed for muscle spasms “as
the tibia bone ends were distudo@uring regeneration, as [h&hs forced tavalk on this
fracture for 16 months now. d&éper healing didn't take ate.” Doc. 120-4 at 89.
Plaintiff asserted that his Gabapentin hadady been “stopped cotdrkey” on June 18,
2013 and that to abruptly discontinue Rtdf’'s Baclofen “was medically reckless and

represents flagrantly inadquate medical care.”ld. Correctional Officer Il Taylor

responded to Plaintiff's Inmate Letter ontGwer 17, 2013, stating that Plaintiff's non
formulary drug request is “pending approvalidathat Plaintiff is tdfollow-up with the
yard nurse. Docs. 120 at 15, 1 53; 120-4 atBdylor also wrote that Plaintiff refused al

=)

“alternate treatment plan” for his pain. Doc. 120-4 at 91.

Plaintiff submitted an Inmate Grievano@a October 8, 2013complaining that
Tucker “drastically altereghis] medication regimen witthe abrupt discontinuation of
the Baclofen” and by decreasi his Gabapentin from 3,208g daily to 6@ mg daily.
Docs. 120 at 15, 1 54; 120-423. Plaintiff wrote that ause his fractured tibia was

U7

never immobilized or castetle was at “substantial ridkr neurovascular compromise’
and that he has daily musdpasms in his leg due to tHescontinuation of the Baclofen
and “excruciating pain due to the reducgabapentin.” Doc. 120-4 at 93.

On November 5, 2013, “Consultant/RVBhda Hammer respated to Plaintiff's

Grievance, stating that Plaintiff was seley a healthcare provider on September 18,

2013, and at that time hiSabapentin was ordered, his Baclofen was discontinued, a

physical therapy request was made, anchBtbwas scheduled for a three-month follow
up. Docs. 120 at 15-16, 1:;5520-4 at 95. Hammer tollaintiff “[pJer DOC policy,
clinical decisions and actions regarding heatihre services provide you are the sole

responsibility of qualified health care professls. You do not have the right to dictate
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treatment or who provides treatment.” Doc. 120-4 at 95.

Plaintiff filed a Grievance Appeal on Member 27, 2013, asserting that Hammier

did not answer “the context” of his grievan Docs. 120 at 16, T 56; 120-4 at 97. Ho

responded to Plaintiff's appk on behalf of Ryan on Beuary 4, 2014, denying the

appeal. Doc. 120 at 16-17,  57. Hoodedothat Plaintiff wa currently on Naproxen

od

and Pamelor for pain control and that hixB&en, Gabapentin, and Tramadol had been

allowed to expire. Doc. 120a 100. Hood wrote that ‘‘medical provider may start of
discontinue a medication or adjust its doshgsed on his/her medicmidgment; this is
not an administrative decision or based gratent’s preference(s)Our review showed
that you are receiving appropriate medicakecand you are continuing to be medical
monitored.” Id.
B. Analysis.
1. SeriousMedical Need.

y

The parties do not dispute that Plainkiid a serious medical need. Nor is thegre

any dispute that Plaintiff'deg injury, eye condition, angain were worthy of both

comment and treatment. On this recordury could find that Plaintiff's conditions

constituted a serious medical neeGee McGuckin974 F.2d at 1059. The Court

therefore turns to the subjective pravfghe deliberate indifference analysis.
2. Deliberatelndifference.

Plaintiff argues that each of the ADC feedants was deliberately indifferent t

his serious medical need. Under this imgua court must determine whether eac¢h

defendant had the requisite knowledge ofubssantial risk of harm; that is, did each

defendant know of and degard a substantial risk tbe plaintiff's health. Farmer, 511

|®)

U.S. at 837. “If a person should have baemre of the risk, but was not, then the person

has not violated the Eighth Amendmemb, matter how severe the riskGibson v. Cnty.

of Washoe, Ney 290 F.3d 1175, 1188th Cir. 2002) (citation omitted). When a

plaintiff seeks to hold an individual dei@ant personally liable for damages, the

causation inquiry between d@hdeliberate indifferencend the Eighth Amendment
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deprivation requires a very individualizegpproach that accots for the duties,
discretion, and means each defendantLeer v. Murphy 844 F.2d 628, 633 (9th Cir
1988). The Court must examimdnether “the specific prisoaofficial, in acting or failing
to act, was deliberately indifferent teetmandates of the eighth amendmend.”at 834.
a. Ryan and Pratt.
With respect to count one, Plaintiff arguihat Ryan and Pratt are responsible 1
the failure to treat his tibia fracture becausesulted from “systemic deficiencies” in th

delivery of healthcare to inmate®oc. 126 at 8. As to count two, Plaintiff argues th

Ryan and Pratt implemented a policy reqgriproviders to “abruptly discontinue” his

and other prisoners’ medicationtsl. at 19-20.

A supervisor may be found liable “forsaibordinate’s constituti@l violations if
the supervisor participated or directed the violations, dinew of the violations and
failed to act tgprevent them.”Maxwell v. Cnty. of San Dieg@08 F.3d 1075, 1086 (9th
Cir. 2013) (quotation marksnd citation omitted). Supenasy liability can also exist
when there is “a sufficient caal connection between the supervisor's wrongful cond
and the constitutional violation,” such asemh‘supervisory officials implement a policy
so deficient that the policy itself is a repudha of constitutional rigts and is the moving
force of the constitutional violation.Hansen v. Blagk885 F.2d 642, &1(9th Cir. 1989)
(quotation marks and citationsmitted). To establish lmlity based on a policy, a
plaintiff must identify a specifi policy and establish a “direcausal link” between that
policy and the alleged catitsitional deprivation.See City of Canton, Ohio v. Haryi489
U.S. 378, 385 (1989).

As support for his claims against Ryarddfratt under count one, Plaintiff cites t
an open letter Ryan wrote to healthcas®ff in November 2009 addressing 3
anonymous letter Ryan had received “expressoncerns with the medical staff’s abilit
to provide ADC inmates with constitutionaligandated health care.Docs. 126 at 10;
127-2 at 40-42. Plaintiff contends that tlhester is “'significant proof’ that Director
Ryan[] and Mr. Pratt had knowledge ofetldeficient health care being provided 1{
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inmates as far back as Novem!2809.” Doc. 126 at 10Plaintiff further asserts that
“[u]pon information and belief, Defendant(s) Ryan and Pratt, and the previous Div
Director of Health, (‘Dr. Michael Adu-Tutu’)exchanged emails ‘ith regards to how
dire the situation was witpractices related to theqwision of health care.ld. at 10-11

(citing Ex. 3). Plaintiff's Ehibit 3 is the Third Amende@lass Action Complaint in a
different caseGamez v. RyanNo. 10-cv-02070-PHX-JWSMEA) (D. Ariz. Mar. 6,

2012). SeeDocs. 127-4 at 24-50; 127-558#47. Plaintiff also refers to what he says is
October 12, 2011 demand letter from attormnald Specter regarding “the profoun
shortcoming in ADC'’s delivery ainedical, dental, and menta¢alth care.” Doc. 126 af
11. The Court has reviewed Plaintiff's elxits and did not locate this letter, althoug
Plaintiff did file a Declaration by Donald 8gter dated December 16, 2014 in support
a motion for attorneys’ fees and costsdPiarsons v. RyamNo. 12-cv-00601-PHX-DKD
(D. Ariz. Dec. 16, 2014). Docs. 127-5 at 49-3Q7-6 at 1-11. Finally, Plaintiff relies o
a September 21, 2012 “Written Cure Notifioa” letter to Wexford from ADC as “more

probative evidence thaips the balance in favasf concluding that Ryan and Pratt both

had knowledge of the systemic deficiencies #hatose all inmates to a substantial risk
serious harm.” Docs. 126 12; 127-2 at 44-50.

Plaintiff’'s evidence fails to create a gemeiissue of material fact regarding Ry3
or Pratt. Ryan’s 2009 letter to healthcataff says nothing about ASPC-Lewis, whe
Plaintiff was housed, and it was issued ¢éhreears before the alleged violations
Plaintiff's constitutional rights stemming fromshieg injury. Althagh the 2012 Written
Cure Notification letter to Widord does discuss ASPC-Lewthat discussion relates to
contaminated needle being used to deliveulin injections to piéents in the Morey Unit
and ADC having tadeploy additional complrece monitoring staff. SeeDoc. 127-2 at
46-47. This letter reflects that ADC wasvare of certain problems with Wexford’
delivery of healthcare and responded farablem at ASPC-Lewis, but does not suppd
that Ryan or Pratt had a pagfior custom that violated &htiff's constitutional rights.

The Third Amended Complaint @amez v. Ryarwhich Plaintiff submitted as evidenct
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in this case, does not appé¢arencompass Plaifits claims and is isufficient to create
an issue of fact. Nor is thetorney declaration in suppasf the motionfor attorneys’
fees and costs iRarsons v. Ryaprobative of the issuas Plaintiff's case.

Finally, with respect to count two, althgiu Plaintiff asserts #t he will establish
at trial that there was a policy to stop certaf his medications “cold turkey” (Doc. 126
at 20), he provides no evidem of such a policy. Nor deéhe provide any evidence ftq
link the alleged policy to Ryan or Pratt.

Therefore, Plaintiff has not presentsdfficient evidence that his constitutiona
rights were violated pursuant to a policy ostmum established by Ryam Pratt, or that a
policy or custom was the moving force bwahithe alleged viotgon of his rights. See
City of Canton489 U.S. at 385. Accordingly, ti@ourt will grant summary judgment tqg
Defendants Ryan and Prat€Celotex 477 U.S. at 322 (Rule Sénandates the entry of
summary judgment, after adededime for discovery andpon motion, against a party
who fails to make a showing sufficient taasish the existence of an element essen
to that party’s case, and on which that paviill bear the burden gbroof at trial.”).

b. Santo.

Under count one, Plaintiff argues th&anto was deliberately indifferent t(
Plaintiff's serious medical needs. Doc. 12@8atPlaintiff does nogtllege that Santo is
implicated in count two. TéwnADC Defendants argue that NehPlaintiff believes Santo
should have prescribed crutches, medicateomd an immediate pvider appotment,
Santo treated Plaintiff “according to his ebgtions and assessments made during
two visits he had with him.” Doc. 141 at 1Zhey contend that Plaintiff's disagreeme
with the care Santo provided does aatount to deliberate indifferencdd. at 12-13.
The Court does find a question of material f@garding Santo that must be resolved
trial.

Plaintiff saw Santo two times after hgured his leg on May 3, 2012. Plaintif
first saw Santo on May 14, 29, the day after he submittad HNR complaining that he

could hardly walk on his @ and that his leg was getting worse with pressure
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swelling. Doc. 120-3 at 8. Plaintiff wrotkat his pain was a 7-8 on a scale of 1-10 and

that he may need x-raydd. Plaintiff testified at hideposition that Sdo “noticed |
couldn’t bear weight that much.” Doc. 127-2 at 10 (Pl. Dep. at 34:17-18). Pla
testified that his ADA porter fyged him to this appointmerdnd that he had his left arn
around the porter’s shoulder basa he “could barely put ggsure on [his] tiptoes.1d.
at 11 (Pl. Dep. at 41:1-8). Plaintiff testifidoht his left leg “was swollen and discolore
pretty severely” and that “the pain was pretty sevede.”at 10 (Pl. Dep. at 34:20-21
35:9). Santo, hwever, asserts that Plaintiff's leghowed no evidare of trauma,
swelling or bruising, and Plaintiff was able teds weight on his left leg. Docs. 120 at
1 20; 120-3 at 39-40, ¥ 10. Neverthelessit&prescribed medical ice to Plaintiff an
told Plaintiff to submit an HNR if thpain did not subside in a few daysl.

As Santo instructed, Plaintiff submitean HNR a week later, on May 22, 201
stating that he was “in excruciating pain stdiiid asking to see thgrovider as soon as
possible. Docs. 120 at 6,2R; 120-3 at 15. Plaintifflid not see Santo until May 31
2012. Santo “did not obseramy swelling or signs of trauniebut again gave Plaintiff

medical ice and scheduled Plaintiff to seehtbalthcare provider. Doc. 120 at 6, { 23.

ntiff

Ol

[®X

Plaintiff did not see a doctor until JuneZB12, nearly a month after he injured h\i[s

leg or three weeks after the ADC Defendasgyg Plaintiff submitted his first HNR abou
his leg. Dr. Merchant noted Rlaintiff's medical chart leftknee pain” and “tender tibial
plateau, unable to one leg stand, flex/exd6dc. 120-3 at 11. Mehant ordered an MRI
and a consultation with an orthopedic speciallBtc. 120 at 6, 5. The MRI was not
taken for another month, and it showed“smtomplete transverse fracture through tf
medial tibial metaphysis with diffuse bone marrow edentd.,” { 26.

The Court finds there is a genuine isaafematerial fact sufficient to defeaf
summary judgment. Defendando not dispute that Pidiff broke his leg, and a
reasonable jury could concludieat the fact that Santo prided Plaintiff with ice after
both visits and indicates that there was sawidence of swelling oirauma. In making

its determination the jury must weigh Plé#fii's and Santo’s credibility. It is not the|
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Court’s function to weigh evighce or make credibility findgs at the summary judgmer
stage. Anderson 477 U.S. at 249. Accordinglthe Court will denysummary judgment
for Defendant Santo as to count one.

V. Merchant’s Motion for Summary Judgment.

A. RelevantFacts.

Dr. Merchant asserts that June 5, 202 the first time he examined or treatd
Plaintiff for his complaints of left knee pairDoc. 97 at 2, 6 Merchant saw Plaintiff
that day both for “complaints of continued pamhis left knee and issues related to
eye condition.” Id. Merchant wrote in Rintiff's medical chart that Plaintiff noted 3
“popping sound then had paiwelling of the knee.” Doc. 91 at 2. Merchant wrote
that Plaintiff had a “tender tibial plateaunable to one leg stand, flex/extld. at 8.
Merchant also noted that Plaintiff “h&isratoconus and need[s] every 3 month [folloy
up] appt [with] ophth.*? Id. at 2. He ordered an MRI of the left knee and what appe
to be a referral for an ophthalmological consultatideh. at 8. The MRI performed on
July 3, 2012 showed, in paran “[ijlncomplete transverse fracture through the meg

tibial metaphysis with diffuse bone marrow edemdd. at 12. On July 13, 2012

Merchant noted the MRI results in Plaintiftkart and ordered an “ortho surg consult.

Id. at 8.

According to Merchant, he next saw Rl#f on August 7,2012 for complaints
related to his eye condition. D097 at 2, 1 9. Merchantaims that Plaintiff asked him
to discuss the results of his July 3, 2012IMRit that “ASPC polig” limited him to only
addressing one medical issue with a patient per visit, 11 9-10. Merchant told
Plaintiff that he would have to discuss M&I test results at another appointmeid.,

1 10. Merchant asserts that “ASPC policyswae only reason that [he] did not discu
[Plaintiff's] MRI test results wh him on August 7, 2012.'d.

12 Defendants providethis page from Plaintiff's maical chart but do not say if
Merchant wrote these June 5120notes. However, it appedhat Doc. 97-1 at 2 is the
beginning of Merchant’s notes, whicontinue on Doc. 97-1 at 8.
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Merchant asserts that ovitie next eight weeks, untihe end of September 2012
he “instructed his nurses to page [Plaintiti] return to the medal unit to discuss the
results of the July 012 MRI test.” Id. at 2-3,  11. Merchant states in a declarati
that he “personally heard nurses order thiiffiff] be paged to ta medical unit.” Doc.
97-1 at 5, 1 8. He says thatthe best of his knowledge, Plaintiff “did mespond to the
pages requesting him to visitetimedical unit despite his obv®wpportunity todo so.”
Id., 1 9. Merchant asserts that if Plaintifiad visited the medid¢aunit after August 7,
2012 regarding his MRI tesesults, | would have advisddm of the MRI results and
provided appropriate treatmentld.,  10. He says pain wlieation was available during
this time if Plaintiff “sufferel any pain while the incompgke left tibial fracture was
healing,” and that he had preusly provided Plaintiff witha six-month prescription for
800 mg of Ibuprofen, which would have kedtPlaintiff through the recovery periotd.

1 11. In his opinion, Plairitis leg injury would have healed by thend ofSeptember
2012. Id. at 5-6, 1 12.

Plaintiff disputes each of Merchant's cta. Plaintiff disputes that he complaing

of eye problems on August 2012, and he asserts thatrblki Reece told him that the

appointment was to discuss the Migsults. Doc. 112 at 3, § 9. Plaintiff disputes th
ASPC policy limited Merchanto only addressing one issdering his August 7, 2012
visit. Id., 110. In support, Plaintiff points to his June 5, 2012 appointment

Merchant when Merchant adgised both his knee and leg pain and his eye probleins|

Plaintiff disputes that Merchant had him pdder eight weeks, asserting that his unit h
no public address systentd., § 11. Plaintiff further contels that he was never told t
return to medical for “treatment of his fraa{d] tibia” and that if he did refuse medice
treatment, he would have sign a refusal formld. at 4, § 12. Plaintiff disputes that 80
mg of lbuprofen, prescribed for headachssuld have helped hikeg pain, which, he
contends, continues to this daid., § 14; Doc. 111 at 11. Haso disputes that his leg
has healed, asserting that he receivedtreatment “until it was too late therefor

affecting the long-term results.” Doc. 112 at 4, { 15.
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B. Analysis.

1. SeriousMedical Need.

Again, Merchant does noppear to dispute that Plaiif's leg injury constituted a
serious medical need. On this record, g joould find that Plaintiff's conditions
constituted a serious medical nee8ee McGuckin974 F.2d at 1059 Therefore, the
Court’s inquiry focuses on whwetr there is a genuine issue of material fact regard
whether Merchant was deliberately indréat to that serious medical need.

2. Deliberatelndifference.

Merchant argues that Plaintiff's delila¢e indifference claim against him fail
because Plaintiff provides nevidence “that he suffered arpenent injury,” that he
“suffered unnecessary and wanton infliction oingaor that Merchant did not have hin
repeatedly paged to revietlie results of the MRI exarand to prescribe appropriats
treatment. Doc. 122 at 2-4. To establishbéeate indifference, a court must determir
whether each defendant had theuisite knowledge ch substantial risk of harm; that is
did each defendant know of amlisregard a substantial rigk the plaintiff's health.

Farmer, 511 U.S. at 837. “If a person should/édeen aware of the risk, but was ng

then the person has not violated the Eightiendment, no matter how severe the risk.

Gibson 290 F.3d at 1188.

Merchant contends that “[tlhe record contains overwhelming evidence
Plaintiff suffered no significant injury as a resoftgoing untreated.” Doc. 122 at 2. A
evidence, Merchant points teis own opinion that “Platiff's condition would have
healed naturally by September 2012.1d.; Doc. 97-1 at 5-6, § 12. Merchant also reli

on Dr. Vanderhoof's review dPlaintiff's x-rays in November 2012 showing “a healg

medial and proximal tibial fracture,” and Vamdeof's June 2013 report that Plaintiff's

tibia was completely healed, that Plaintiffsvdéreated properly since the beginning,” arn

13 Merchant provides no information redamg the type of fracture Plaintiff
suffered, how such a fracture is typically trelater if such fractureare typically allowed
to heal on their own with no treatment.
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the “end result is excellent.” Doc. 122 aBZeiting Doc. 97-1 a8). Merchant asserts
in his declaration that he agrees with. danderhoof's June ®3 conclusion that
Plaintiff's ongoing knee pain “was due fmes bursitis, a condition unrelated to h
incomplete tibial fracture.” Doc®7-1 at 6, 1 15; 122 at 3.

Merchant did not provide a declamti or affidavit from Dr. Vanderhoof to
support that Vanderhoof concluded that Rl&ia ongoing knee pain was unrelated t
Plaintiff's tibial fracture. The Court notes that Vanderhoof's earlier November 15, 2
report states, in part, “Impression: Left pes bursitis, status post proximal medial
fracture.” Doc. 97-1 at 23. Vila this report indicates a hedl tibial fracture, it does not
say unequivocally that the pes bursitis igaleted to the prior fracture, and, indee
appears to indicate some relationshipaeen the pes bursitis and the fracttired.

Vanderhoof saw Plaintiff a year aftershinjury, in June 2013, and wrote in hi
report that Plaintiff was “complaining of medial and proximal tibial pain consistent \
pes bursitis,” and that he believes the pesitmifss likely not related to his fracture ot
any treatment thereof,” but is likelyelated to “hamstring tightness.”ld. at 28.
Vanderhoof wrote, “l think __ treated properly since thgifmng  quite
normally and his bone is compidy healed. He did not knoall the details, but certainly

the end result is excellentld. It is not clear that Vandeobf was writing that Plaintiff's

tibia was treated properly since the day he fracturis leg, or at some later point, su¢

as when Plaintiff first saw \faderhoof six months later, or whether “completely healg
means the bone healed properly. Vandefhdid not say whade believed treated
Plaintiff properly. Nor does heay anything about the ca&ausr severity of the pain
Plaintiff suffered between May 3, 2012 whemiRtiff injured his leg and his first visit

with Vanderhoof in Novembe2012. Vanderhoof’s noteseasimply too ambiguous to

conclude that Vanderhoof is tfe opinion that Merchant properly treated Plaintiff's I¢

4 Merchant provides no infmation explainingvhether pes bursitis can or cann
be related to the type of fracture Plaintifffeued in the early months after he fracture
his tibia.
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fracture or associated pain.

The evidence reflects that MerchantvsRlaintiff on June5, 2012, noting in
Plaintiff's medical chart left “knee pain” dn“tender tibial plateauynable to one leg
stand, flex/ext.” I1d. at 8. Merchant ordered an MRf Plaintiff's left knee, and the
“Outside Consultation Request” he wrote agathat Plaintiff preented with an “acute
[left] knee injury and hearingopping sound. [Patient] notesin and swelling to [left]
knee and instability to [leftknee on exam.” Doc. 112 &b6. Based on Merchant’s

examination of Plaintiff and his request fom outside orthopedic consultation and MR

the Court finds that Merchant was awareRtdintiff’'s pain and serious medical needl.

The issue, then, is whether Merchdisregarded that serious medical need.

The MRI was performed on JuBy 2012. Doc. 120-3 0. Plaintiff submitted an
HNR on July 9, 2012, askinfgr an appointment ith the provider taliscuss the results
of his MRI. Id. On July 13, 2012, Mehant noted the MRI resslin Plaintiff's medical
chart and he ordered “orthorguconsult.” Doc. 97-1 a8. Plaintiff contends — and
Merchant does not disputetkat Merchant has never dissed the results of the MR
with him. Doc. 111 at 5.

Plaintiff next saw Merchant on August, 2012, but Merchant claims th
appointment was to address Plaintiffseeproblem, and, because “ASPC policy
prevented him from discussing more than asaie per patient visit, he did not discu
Plaintiff's MRI results at thatime. Doc. 97 at 2, 11 9-1Merchant does not provide ¢
copy of any “ASPC policy” that says he imlied to addressing gnone issue during a

patient visit, and his own notes reflect the addressed at least two issues dur

Plaintiff's June 5, 2012 visit relating to dritiff's eye problems and his leg pair.

Therefore, there is no competavidence supporting Merch&assertion that he could
not discuss Plaintiff's MRI results during teigust 7, 2012 visit.Moreover, Merchant
provides no explanation for why he did not to see Plaintiff immediately upon receif
of the MRI results, which Merchant notedPlaintiff's chart on July 13, 2012.

Plaintiff disputes that he was ever paged to return to the medical unit, ass
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that his unit does not have agoag system, and he says heulebhave to sign a form hag
he refused medical services. Doc. 111 atl34 The Court observes that Merchant's
claim that he instructed nurses page Plaintiff is not cooborated by any of the nurses
who allegedly page Plaintiff, and Merchant presem® notes from Plaintiff’'s medical
chart or elsewhere indicating that he wa®rapting to contact Bintiff to have him

return to the medical unit orahPlaintiff was refusing to reta to the medial unit. Nor

174

does Merchant say that paging an inmeehow such contact is normally made.
Moreover, in additionto the July 9, 2012 HNR asig to discuss the MRI results|
Plaintiff submitted another HNR dated Aug@8st2012, again askinigr an agpointment
to discuss the results of the MRDoc. 120-3 at 27. UndéPlan of Action” on the HNR,
RN Reese wrote on Aust 14, 2012, “I will schedule you.ld. Merchant does not say
that an appointmermwas ever made for Ptdiff to discuss the re#is of the MRI. Nor is
it clear why Plaintiff wouldsubmit HNRs asking for appdments to discuss his MRI
results and then ignore pagego to the medical unit.

The Court finds a genuine issue of matefact regarding whether Merchant was

deliberately indifferent to Plaintiff’'s seriousedical needs once he received the results of

Plaintiff's MRI. Because credibility is at issuethis claim, there remain material factua
disputes precluding summary judgnt in Merchant’s favorAnderson477 U.S. at 249.
Merchant’s motion for summary judgment is therefore denied.
VI.  Wexford’s Motion for Summary Judgment.

A. RelevantFacts.

Plaintiff alleged in his Gmplaint that after he fracted his tibia, Wexford “took
months getting [him] to amutside specialist,” provinghat Wexford was “operating

under a policy of providing deficient healthred Doc. 1 at 16. Because Plaintiff’s

\"ZJ

claim against Wexford relates #opolicy or practice, the @at will not repeat the facts
related to Plaintiff's leg ijury in May 2012, when hevas seen, or the evidence in
Plaintiff’'s medical records.

Wexford provided medical services itimates under a contract with ADC from
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July 1, 2012 through March 3, 28. Doc. 89 at 2, T 1. At his deposition, Plaintiff wg
asked if there were policies in place that wawpposed to be followed, and he answers
“Yes, sir.” Docs. 89 at 6, 42; 89-1 at 55-56 (PDep. at 87:25-88:2). Plaintiff was the
asked, “If those policies that were in plagere followed, do youhink you would have
received adequate health cate®,which Plaintiff answered‘Absolutely.” Docs. 89 at
6, 142; 89-1 at 56 (PI. Dep. at 88:3-6).

B. Analysis.

Wexford argues that Plaintiff failed to stad claim against it ihis Complaint and
asks that Plaintiff's claim against it besdiissed under Federal Ruwé Civil Procedure
12(b)(6). Doc. 88 at 7-8. AlternativelWexford argues that it is entitled to summa
judgment because Plaintiff cannot shalat a Wexford policy caused the allegq
violation of his constitutional rights, and thHalkaintiff admitted at I& deposition that if
Wexford’s policies were followe by medical staff, “he woulbave received proper cars
and treatment.d. at 8.

1. Dismissal Under Rule 12(b)(6).

A Rule 12(b)(6) motion to dismiss isnabst never an appropriate response wh
the Court has already screened a prisoner tanmpursuant to 2&).S.C. § 1915A(b)
and directed the defendantsrespond. The standard fdismissal under Rule 12(b)(6
(“failure to state a claim upon which relief cha granted”) is virtually identical to thg
standard under 28 U.S.C. 81BA(b) (“fails to state a claim upon which relief may |
granted”). After the Court has screenedrizoner complaint puwsint to 8 1915A(b), a
Rule 12(b)(6) motion to disss should be granted onlytlie defendants can convinc
the Court that reconsideration is approprigReconsideration is appropriate only “if th
district court (1) is presented with newdyscovered evidence, Y2ommitted clear error
or the initial decision was manifestly unjust, (8) if there is arintervening change in
controlling law.” Sch. Dist. No. 1J, MultnorhaCnty., Or. v. ACandS, In& F.3d 1255,
1263 (9th Cir. 1993) (citation omitted).

The Court screened Plaifis complaint and determed that his allegations
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sufficiently stated a plausible chaifor relief against Wexford. Doc. 6 at 6. To the extent

Defendants seek reconsideration of theeecing order, their ntion is untimely. See

LRCiv 7.2(g)(2) (motion for reawsideration must be filed nater than 14 days from date

of the order that is subject of the motiorijloreover, Defendants do not address any

the factors that would warrant recatexation of the screening ordegeeSch. Dist. No.

1J, 5 F.3d at 1263. For these reasong @ourt will deny Wexford's request for

dismissal under Rule 12(b)(6).
2. Motion for Summary Judgment.
A private entity is liable under § 1983 af plaintiff's constitutional rights were
violated as a result of a policy, decisiar, custom promulgated or endorsed by t
private entity. See Tsao v. Desert Palace, |98 F.3d 1128, 11389 (9th Cir. 2012);
Buckner v. Torp116 F.3d 450, 452-53 (11th Cir. 1997A private entity is not liable
simply because it employed initluals who allegedlviolated a plaintiff's constitutional
rights. See Tsao0698 F.3d at 1139. Therefore, Wiard can only be held liable unde

§ 1983 for its employees’ civilghts deprivations if Plaintiff can show that an offici

policy or custom caused ehconstitutional violation. Id.; George v. Sonoma Cnty

Sheriff's Dep’t 732 F. Supp. 2d 92240 (N.D. Cal. 2010).
To maintain a claim against Wexford as entity, Plaintiff mst meet the test
articulated inrMonell v. Department of Social Servicd86 U.S. 658, 690-94 (1978%ee

Tsaq 698 F.3d at 1139 (applyifdonell to private entities). The requisite elements of

§ 1983 claim against a private entity perfargme state function are: (1) the plaintiff wg
deprived of a constitutional right; (2) the entitgd a policy or custn; (3) the policy or
custom amounted to deliberate indiffererioethe plaintiff's constitutional right; and

(4) the policy or custom was the moving force behind the constitutional violdilabe

v. San Bernardino Cnty., Dep’t of Pub. Soc. Se®37 F.3d 1101, 1110-11 (9th Cin.

2001) (quotation markand citation omitted).

To support an Eighth Amendment mediicare claim, a prisoner must show

174

of

=

a

“serious medical need” and that the defendant’s response to that need was deliberat
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indifferent. Jett 439 F.3d at 1096. As noted abotre Court has determined that the
iIs a triable issue of fact regarding wiet Defendants Santo and Merchant we
deliberately indifferent to Plaintiff's seriousedical needs. The Court therefore proces
to the other elements of tidonelltest.

An entity may be held li@de if injury results fromexecution of an expressly
adopted official policy or as a result ofanfistanding practice or stom that constitutes
“standard operating predure” of the entity.Price v. Sery513 F.3d 962, 966 (9th Cir
2008). Liability foran improper policy or custom “manot be predicated on isolated g
sporadic incidents; it must be founded upgmactices of sufficient duration, frequeng
and consistency that the conduct has becatnaditional method of carrying out policy.
Trevino v. Gates99 F.3d 911, 918 (9t@Gir. 1996) (citations omited. Whether an entity
has a policy of deliberate indifferemcs generally a jury questiorGibson 290 F.3d at
1194-95.

Plaintiff argues that Merchant did notwrew the results of his MRI for ten day
“due to Wexford’s policies ohot having enough health canerkers to treat the large
number of inmates.” Doc. 113 at 10. Btdf also contends #t Merchant did not

discuss his MRI results or treat his leg onghist 7, 2012 “due t¥Vexford’s policy or

protocol precluding him from discussing sucBr. Merchant was limited to addressing

only one medical issue with a patient per visitl’ at 11.
While Plaintiff argues generally that his rights were violated pursuant to a p
or practice, he fails to present evidemmea specific Wexford policy that led to 4
violation of his constitutional rights. In fad®laintiff testified thaif Wexford’s policies
had been followed, he&ould have received adequate healéine. Therefore, Plaintiff's
claim appears to rely more on a practice @taon than a policy of deficient healthcare.
Plaintiff argues that ADC’s Septemb2012 Written Cure Notification letter tg

Wexford shows “systemic deficiencies that expose all inmates to a substantial r

serious harm.”ld. at 13. While Plaintiff argues thatshows “systemic deficiencies,” he

does not say which portion ofdlseven-page letter specificalipplies to his situation.
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As the Court previously nate the 2012 Written Cure Noigfation letter to Wexford does
discuss ASPC-Lewis, where Plaintiff was housed, but that particular discussion relg
a contaminated needle being used to delinsulin injections topatients in the Morey
Unit. SeeDoc. 127-2 at 46-47. Thus, the lettdbes not support # Wexford had a
policy, practice, or custom that vadkd Plaintiff’'s constitutional rights.

Plaintiff also argues that the allegétk of treatment for his leg was due f{

Wexford’s “policy or custom thegndorsed in order to saveoney.” Doc. 113 at 15. As

support for this argument, Plaintiff paantto a sentence in a Wexford “Provide

Handbook” that states “Thmere existence of a catidn DOES NOT CONSTITUTE A
RESPONSIBILITY for repair!” Id.; Doc. 114-5 at 8 (emphasis in original). Th
sentence is in a section titled “Cé&xtnsiderations”rad is followed by:

When considering alternative ttegent approaches, cost becomes a
consideration. Even then, it is nOHE determinantput only ONE of
several possible variables considere@ost, per se, usually becomes the
last variable considered, belying its importance.

Meanwhile, the role of thenedical staff is to: 1provide medical care to
individual patients, and 2) seek thest quality we can afford and spread
our health care budget to effectivelyveo as many services as possible.
Cost has been and must continueb® a consideration. The ‘cost of
service’ remains an important factor tbe shouldered bgach health care
professional. Being fiscally respobk builds a broader range of treatment
alternatives.

Doc. 114-5 at 8 (emphasis in original). VéhPlaintiff apparently assumes that cost w

ted

S

as

the determinative factor in his alleged lawktreatment, these general statements about

cost considerations in a Providerrdiéook do not suppotthat conclusion.
Even assuming he has established thstence of a Wexford policy, custom, g

practice, Plaintiff has not presented suffitiesidence that his constitutional rights we

violated pursuant to it or that it was the muayiforce behind thellaged violation of his

rights. The Court will therefore gnt summary judgment to Wexford.

111

/11
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VII. The Corizon Defendants’ Motion for Summary Judgment.
A. DefendantMahler.
1. RelevantFacts.
Plaintiff alleged in hisComplaint that Mahler, a Registered Nurse, failed

appropriately treat his injured leg on May Jdatd, 2012. Doc. 1 &-8. He further

alleged that Mahler “actively thwarted” histempt to see a medical doctor for his leg.

Id. at 9. Mabhler asserts that she did begjin working at ASP&ewis until November
2012, and she was not involvatall in Plaintiff's medichcare in May 2012. Doc. 65
11 at 2-3, 11 2, 4. Mahler states thla¢ was working for BBVACompass Insurance ir
Phoenix, Arizona in May 2012he did not see or treat Riaff on May 3rdor 14th, and
his medical records do not reflect thae siias involved in his care on those dates.at
3, 1 4. Plaintiff disputes that Mahler wagat involved in his caren May 2012 (Doc. 93-
1 at 3), but he cites no evidence in suppdiner than his statement that “he remembsg
being seen by a nurse who looks a log likefendant Mahl[e]r” (Doc. 93 at 4).
2. Analysis.

In addition to Mahler’'s sarn declaration that she did not work at ASPC-Lewis
May 2012 and that she had no role in tregtPlaintiff's injured leg in May 2012, the
Corizon Defendants argue that Plaintiff's diwal records do not show that Mahler w4
present or treated Plaintiff on those dat&nc. 64 at 12 (citing Do 65-2 at 67). The
medical records provided by the Corizon Defendants strdvies for May 14, May 31,
and June 5, 2012. Doc. 65-2 at 67. Mahler's nardees not appear in those entries.

Plaintiff has not presented any docunaentevidence showing that Mahler treate
him in May 2012. Plaintiff states that hesplutes Defendants’ asen that Mahler did
not treat him, but Defendants have presgéniarefuted evidence that she was not
ASPC-Lewis during the relevatitne period. Therefore, it iBlaintiff’'s burden to come

forward with specific emence demonstrating the existence of a factual dispute. Plai

1> As previously noted, theie no medical documentatiém the record of Plaintiff
being treated on May 3, 2012.
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has not done so. Accordingly, the Cowril grant summary judgment to Mahler.
B. DefendantTucker.
1. RelevantFacts.
On August 7, 2012, Dr. Merchant presedbBaclofen 20 mghree times daily for
180 days for Plaintiff's eyelid spasrfs.Docs. 65 at 2, § 6; 65-5 at 41. Merchant al
prescribed Gabapentin 1,600 mg twice ddily 180 days for herpes simplex viru
(“HSV”) type 1, which Plaintiff contracted following a cornearsplant in 20091d.

On November 15, 2012, Plaintiff saw Manderhoof for his medial knee pain and

medial tibial pain; Vanderhoof noted that Plaintiff’'s prior tibiacftae was healed ancg
that he believed Plaintiff hadftgpes bursitis. Docs. 65 at 8,7; 65-3 at 28-29. Tucker
a physician’s assistant, asserts that tighinstring muscles “are known to cause p
bursitis.” Docs. 65 at 3] 7; 65-1 at 6, 1 14.

In June 2013, Plaintiff was taking Baf#én 60 mg daily, Tegretol 800 mg daily
Tramadol 100 mg daily, and Gabapentin 3,200 mg daithe Gabapentin prescriptior
expired June 18, 2013. Docs-b%at 7, 1 19; 65-5 at 13-14.

Plaintiff saw Dr. Vanderhoof again oank 27, 2013, and noted that Plaintiff we

“complaining of medial and proximal tibigdain consistent with pes bursitis” due t

hamstring tightness; Vanderhadaifl not believe Plaintiff's pebursitis was related to the

fracture or its treatment, and noted that mitis bone was “completely healed.” Docs.

65 at 3, 18; 65-3 at 8. Plaintiff alsmomplained of left plantar fasciitis, which

Vanderhoof wrote was treatable wifentle stretching exercise$d. Vanderhoof gave

® The Corizon Defendants érplicably assert in theistatement of facts thal
Plaintiff's medical records indicate he lasteived Baclofen in October 2012, (Doc. €
at 2, 16), but Tucker, in his declaratiaeports that Plaintiff was taking Baclofel
between April and September 2013, whichwken Tucker disentinued Plaintiff's
Baclofen. Doc. 65-1 &-8, 1 16, 18-19, 21, 23-24.

" Tucker states that “Tramadol is usedtreat moderate to moderately seve
pain,” and Tegretol “is an @nonvulsant and mood stabilizérat may also be used t¢
treat complex regional pain symane.” Doc. 65-1 at 6, 7 17.
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Plaintiff an injection of Lidocaine in his left pes burdd.

On July 11, 2013, x-raysere taken of Plaintiff's tila-fibula and heel. Doc. 65-4
at 23. The x-ray report found the left héelbe normal and the left tibia and fibul
“show[ed] no evidence of fracture dislocationlgirc or blastic lesions. The soft tissug
are intact as are the bones of the knee and ankle visualizkd.”

In July 2013, Plaintiff wa taking the following medicatns for pain: Baclofen 60
mg daily, Tegretol 800 mg daily, and Tramad®D mg daily. Docs. 65-1 at 7, § 21; 65-
at 63-65. In Augustind through most of Septemb2013, Plaintiff was taking the
following medications for pain: Baclofen 60 ndgily, Tegretol 800 mg daily, Tramadg
100 mg daily, Pamelor 75 mg daily, and Ibafien 2,400 mg daily. Docs. 65-1 at §
19 23-24; 65-4 at 61; 65-5 at 3-4.

On September 11, 2013, Plaintiff subndt@n HNR regarding his fractured tibig
which he sayslid not heal correctly an@ft him with a “permanet disability,” pain, and
tenderness. Doc. 25-9 at 21. Plaintifked to see the healthcare provider for p3
management issues, writing “Gabapentin [vsspped, Tramadol [is] not working!ld.

On September 18, 2013, Tucker saw Rithifor the first time “for his complaint
of chronic pain from his previous tibia fractitr Doc. 65 at 4, 10. Tucker discussed
Plaintiff's MRI and x-ray reorts from Dr. Vanderhoof. Id. Tucker asserts that
Plaintiff's tibia fracture had healed by et “but he had continued symptoms ¢
suspected bursitis,” and so Tucker subsdita Consultation Request for physic
therapy'® Id.; Doc. 65-3 at 19. @cording to Tucker, Plaiiff told him that the
Tramadol gave no relief for his pain, but Gpdatin did provide some relief, so Tucke
ordered that Plaintiff's Gabapentin be rendvee 600 mg for Plairffis “persistent pain
complaints with his le§. Doc. 65 at 4, { 11. Plaifitidisputes that he told Tuckel

8 Plaintiff disputes that Tucker sultted a consultation request for physic:

S

4

,

L

lin

A

therapy in September 2013 basa he did not have his first physical therapy appointment

until July 29, 2014. Do 93-1 at 4, 1 10. Plaintiff dsenot cite any evidence in suppo
of his contention, and the Court notes tlla¢ record contains a physical theraj
consultation request by Tucker dategt®enber 18, 2013. Doc. 25-3 at 50.
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Tramadol gave no relief but Gapentin gave some relief. Doc. 93-1 at 5,
Plaintiff's dispute seems contrary to te@atement in his September 11 HNR that t
Tramadol was “not working!” (Doc. 25-9 &1il), although Plaintiff may have meant, fq
example, the dosage was not correct. t Blaintiff does not explain the apparef
Inconsistency in his statements.

Plaintiff apparently stopped taking Kapentin on June 18, 2013 when h
prescription expired, and heas not on Gabapentin whive saw Tucker on Septembe
18. Docs. 65-5 at 13; 65 at 4, § 11. Tucksserts that 600 mg is the standard start
dose “with titration to max dose 18@f@g/day.” Doc. 65 at 4, T 11. Plaintiff disputes th
600 mg daily is the “standard o&re with titration to max desLl800 mg/day.”Doc. 93-1
at 5, 11. Plaintiff asserts that Dr. Mencharote him a prescription for Gabapentin
3,200 mg daily, and that “[u]pon informati@md belief, Corizon, LC ha[s] a policy of
1800 mg/daily is the max dose of Gpbatin in order to save money.ld. Plaintiff,
though, cites no evidence to support that 600 mg is not the standard starting dose
Corizon had a policy of limiting Gabap@nprescriptions to 1,800 mg daily.

In addition to prescribing Gabapentin September 18th, Tucker also planned
have Plaintiff continue non-steroidal antffammatory drugs (“N&IDs”), although he
does not say which NSAID he plamh® have Plaintiff take. [0 65 at 4,  11. Tucker
discontinued the Baclofen becmuit was not approved “fdPlaintiff's type of chronic
pain.” Doc. 65-1 at 9, { 26Tucker explained that Bacloférs primarily used to treat
muscle spasms as they relaiespinal cord injuries or nfiiple sclerosis,” which Plaintiff
did not have, and muscle relaxants are notroonly used to treat long-term chronic pa
“as they are highly addictive, lose their etfeeness over time, andeate security issues

in a prison setting.”ld. Tucker states that muscldaeants are for patients “who suffe

from an acute injury” and should only be mméised for no more than five-to-ten day$

Id. Plaintiff asserts that he was taking Baeloffor his eyelid spasms and pain and tk
Tucker discontinued his Baclofahat day “cold turkey.” Do. 93-1 at 4-5, 11 10, 12

Plaintiff states that Tuckdold him “the Baclofen was witen for the wrong reasons.’
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Id. at 5,  12.

The Corizon Defendants assert that ilHinever complained of any medicatiol
withdrawal symptoms betweedeptember 2013 and Janua@l2. Doc. 65 at 5, T 13
Plaintiff disputes that he never complainedwithdrawal symptomsasserting that he
“complained on a daily basisrf@lmost 2 weeks to Nurse Mahl’ Doc. 93-1 at 5-6,
1 13. Plaintiff cites no evider, such as an affidavit diNRs, to support that he
complained to Mahler of ihdrawal symptoms or thafucker was aware of thesg
complaints. The Court notes that Plaintiffl dubmit an Inmate Grievance on October
2013, complaining that Tuckédrastically altered [hisjmedication regimen with the
abrupt discontinuation of the Baclofen”cadecreased his Gabapentin from 3,200 1
daily to 600 mg daily. Doc. 120-4 at 9&nd he filed an Inmaté&rievance Appeal on
November 27, 2013, asserting that Tuckerduilty for failing to use appropriate cautio
in not tapering [him] off of a serious medtion such as Baclofen” and that Tuck

stopped his pain medication Tramadablttturkey” on November 5, 2013d. at 97-98.

Plaintiff, though, does not cite to these doemts, and there is no evidence that Tuck

was aware of Plaintiff's Inmate Grievanaed Grievance Appealyhich were responded

to by Linda Hammer and ADC Deputy Director Hood, respectivielyat 95, 100.
Between October and December 2013, rféifhiwas taking the following for pain:

Tegretol 800 mg daily (reduced to 600 wgily on October 23i)d Gabapentin 600 mg

daily, Pamelor 75 mg daily, and Tramadol 0@ daily (expired November 6, 2013).

Docs. 65-1 at 9, 1 27; 65at 66-71; 65-5 at 1-2.

Plaintiff wrote numerous HNRs regardihgs medical, dental, and mental heal
care both before and after he sémcker on September 18, 2013ee, e.g Docs. 25-8 at
30-50; 25-9 at 1-2. With spect to the medications asue in this case, Plaintifi

submitted the following HNRs:
e On October 16, 2013, Plaintiff wroteathhis Tramadol was set to expire
on November 5, 2013,nd he asked that it be renewed so it “isn’'t

stopped cold turkey as countless tinvsh my other meds before.”
Doc. 25-9 at 8. Plaintiff also agkéhat his prescription be increased to
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100 mg twice daily for “pain, mee [and] blood vessel compromise,
fracture[d] tibia.” Id. The response says “PL scheduletil”

e On November 3, 2013, Plaintiff askéor refills of three prescriptions,
which he only identified by presption number, and he wrote
“(Baclofen?).” Id. at 2. The responseysa“Processed to Pharmacy”
and “your Baclofen has expte- see your provider.fd.

e On November 7, 2013, Plaintiff azkéo see Tucker @uot pain in his
left leg and heel. Doc. 25-8 at 4®laintiff requested an x-ray of his
tibia that he said he fractured in M2012 and “was mishandled early in
care. X-ray the tibia, not the kneeThe Tramadol exp 11/5/13 cold
turkey!” Id. The response ga “scheduled.”ld.

e On November 11, 2013, Plaintiff ate that his Tramadol prescription
expired on November 5, 2013, Bsclofen was discontinued, and his
Gabapentin was decreased from 3,2@f daily to 600 mg dailyld. at
47. Plaintiff said his pain has im&fied and his leg hurts “really bad”
when he walks and he nexd cane or wheelchaitd. The response on
says “scheduled.’ld.

e On November 20, 2013, Plaintiff ate an HNR asking to see Tucker
“to renew prescriptions, consaode[sic] written, [etc.].” Id. at 46. The
response says “f/u scheduledd.

Tucker saw Plaintiff for the secor@me on January 7, 2014; Plaintiff wa
complaining of continued paim his lower left leg. Doc65 at 5-6, { 18. Tucke
guestioned the cause of Plaintiff's paimc@ his tibia was head, and he noted Dr,|
Vanderhoof’'s working diagnosis of pbsarsitis due to hamstring tightneslsl. Because
Plaintiff reported that Gabap&#n no longer provided hef, Tucker discontinued the
Gabapentin by decreasing the dosage over days and then stopping the Gabapen
altogether; he planned to start Ptdfnron Naprosyn fo pain relief. I1d. Tucker says
Plaintiff “was amenable tthis plan of therapy.”Id. Tucker asserts that Plaintiff ha
taken Gabapentin in the past for “herpetic a@gia” related to higorneal transplants in
2009, but that the condition “is usually shdived, lasting weeks or months,” ang

Plaintiff's recent ophthalmology notes didot indicate Plaintiff still had herpetig

infection. Id. at 6, § 19. Tucker says Plaintifigieested Gabapentin for his leg pain, npt

-36 -

"

n




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

his eyes.Id. Plaintiff disputes that he told €ker that Gabapentino longer gave him
relief and he insists that “[a]t no time was [he] amenableisopiian of therapy.” Doc.
93-1 at 6, 1 18.

Plaintiff's medical record for Januar014 shows Plaintiff taking Tegretol
Pamelor, Naprosyn, and Gabapentin for painich was decreased to 300 mg four times
a day for three days, and théiscontinued. Docs. 65 at 7, 1 22; 65-4 at 57-60.

Plaintiff saw an outside ophthalmolsgiDr. Warren Heller, on January 14, 2014
for a contact lens fitting related to his keratoas condition. Doc. 6&t 6,  20. In his
report, Heller wrote they were able to fiahitiff's right eye with a keratoconus lens and
recommended Visine Allergy drops for dryesy Doc. 25-3 at 34Heller recommended
that Plaintiff get “these contact lenses” avel fitted with “puntalplugs” for dryness in
his eyes.ld. Heller also recommended that Plainb# prescribed Tramadol for pain for
six months.Id. at 34, 36.

Plaintiff was again seen by Dr. Hellerkebruary and April 2014, but the Corizon
Defendants assert that Plaintiff did not cdanp of pain during ose visits, and Heller
did not repeat his recommendation for Tramaddidter of those visits. Docs. 65 at 6
1 20; 65-2 at 81; 65-3 at 2ZI'he Corizon Defendants do rnedy how they know Plaintiff

did not complain of pain during his visits wibr. Heller in February and April. There i

J7

no affidavit from Heller statinguch. Heller's report from éhFebruary 4, 2014 visit

states only that Plaintiff cante pick up his keratoconus cat lenses and they seem o

fit well, that Plaintiff shouldoe seen on a yearly basis, and they gave him a free pgir of

safety glasses to protect his eyes. Doc. @-2 Heller's report from the April 14, 2014
visit states that Plaintiff has dry eye synde he was fitted with “four different plugs,’
and he should be seen againsix months. Doc. 65-2 at 81. There are no notes from
Plaintiff's visit with Dr. Heller ndicating whether he reported pain.

Plaintiff disputes that he “did not disgs any symptoms assatad with eye pain
on Jan 14, 2014 with” Tucker and that he t6ldicker that his eyes hurt on most days
with pressure, headaches. igs why Dr. Heller wrote Rxor Tramadol 300 mg daily.”
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Doc. 93-1 at 6, § 20. Itis not clear ifaRitiff saw both Tuckeand Heller on January 14
2014, or if Plaintiff meant to say that he complained to Helledasruary 14th about hig
eyes hurting or that he complad to Tucker abdweye pain during his January 7th visit.

Tucker states that he did notlléev Heller's recommendation to prescrib

Tramadol for Plaintiff for several reasonsg¢luding the fact that Plaintiff was alread

taking Gabapentin, Tegretol, and Pamelorgam. Doc. 65-1 at 10-11, T 31. Tucke

asserts that keratoconus notiypgresents “little to no sensation of pain” and treatme
usually involves eye dromnd/or contact lensedd. Tucker says it was “very unusual
for Dr. Heller to prescribe Tramadol, whichakssified by the U.S. Drug Enforcemer

Administration as a Schedule 1V drug and &lite a narcotic in that it is addictiveld.

Plaintiff disputes that his keratoconus ig painful or that it would be unusual for Drj.

Heller to prescribe Tramadol. Doc. 93-1 a¥3,Tucker further asserts that “drugs suf
as Tramadol create security concerns iprigon setting in that they are abused a
diverted in the prison system.Doc. 65-1 at 10-11, § 31Tucker, though, does not sa
Plaintiff was abusing adiverting Tramadol.

On January 29, 2014, Plaintiff submittedldNR asking to see Tucker to discug

“pain issues” and stating that he has paifbath eyes and his left leg “from untreats

fracture[d] tibia.” Doc. 25-8 at 29. Phiff said Dr. Heller wrote a prescription for

Tramadol 300 mg daily, “but Tuckeefuse[d] to followsuch orders.”ld. The response
says “scheduled.’ld.

On February 12, 2014, Plaintiff submdtan HNR asking for a consultation witl
Dr. Vanderhoof for a cortisone injection forshpain. Doc. 25-8 at 27. Plaintiff wrotg
that his last injection was in June 2013 and “DOC/Corizon has denied [him] phy
therapy? [sic] Theyoth as well as WexfdrHealth breached the duty of care owed
[him] by negligently causing [him] pain.ld. Plaintiff stated that he fractured his le

tibia and that evidence at triaill prove that his pain codlhave been prevented and th

his pain medications “were stopped cold turkeyid. The response says “pending

approval,” but it does not sayhat is pending approvald.
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Plaintiff filed another HNR on February 28)14 about his fractured left tibia, fo
which “casting was neveatone, no treatment! | anogstantly experiencing pain.ld. at
26. Plaintiff requested “a C$can and MRI to know if th‘trauma’ fracture has alsg
damaged some tissues, ligaments, or tendong any nerve h& been severed ol
compressed.ld. The response says “scheduletd’

Plaintiff filed his Complaint irthis case on February 28, 2013eeDoc. 1.

Plaintiff's medical record indicates thiat February and March 2014 Plaintiff wa
taking Tegretol and Pamelor. Docs. 657aff 23; 65-4 at 54-56. On March 9, 201
Plaintiff submitted an HNR asking to see fitevider about a cane and physical theray
he wrote that he has “continuous pain, weakrtesglerness, weight bearing issues of I¢
lower extremity.” Doc. 25-8 d@5. The response sayoty PT consult was resubmitte
and is pending approval or denialld. Plaintiff submitted a second HNR on March 91
stating that he is experiencing “decreaseability and tenderness to light touch,” pai
that “is a continuous ache that increases with weight bearing on the left lower extr,
to 8/10 severity,” and left knee pain “with palpation, tender to range of motioin.at
13. He also expressed concerns'ajinormal soft tissue calcifications.d. Plaintiff
asked to see the nurse and saidhneks an ace bandage may helppl. The response
says “scheduled, nurses are unable to give without ordkts.”

In April 2014, the records indicate Ri#ff was taking Tegretol, Naprosyn, an
Pamelor. Docs. 65 at 7, § 285-4 at 51-52. On April 1®014, Plaintiff submitted an

HNR stating that his pain is “8/10 severity!” @®5-8 at 10. Plaintiff wrote that if he i$

not seen by April 20, 2014, he intendsfile a complaint with the Arizona Medica
Board, and if Tucker deniesc@iving some of his HNRs, haill testify that Tucker “was
told of their contentdy nursing staff.” Id. The response sayfy]ou are scheduled for
an appointment.”d.

Tucker saw Plaintiff for the third time on Ap18, 2014, “primaity for Plaintiff’s
111
111
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recent suicid[e] attempt® Doc. 65 at 7, § 25. Tuckerdered that all of Plaintiff's
medications be “direct observed therapy”aocordance with policy for patients witl

suicidal ideation.Id.

On May 8, 2014, Platif submitted an HNR to ee the provider to discuss

supportive walking shoes and custom arch sttppend orthotics to “resolve a true cas

m

of ‘plantar fasciitis.” Doc.25-8 at 11. Platiff also asked to s a neurosurgeon, g
podiatrist, and a neurologist “duettee untreated fracture[d] tibiald.

On May 13, 2014, Tuckesaw Plaintiff for the fourthtime, primarily for his
chronic care of hypertension, leg pain, anchk@conus. Docs. 65 at 8, { 26; 65-1 at 1
12, 1 34. Plaintiff reported that Naprosgave him no relief and requested Gabapen
and Tramadol.ld. Tucker states “it was difficult tassess Plaintiff's leg pain because |
had subjective complaints but his gatd range of motiowere normal.” Id. He noted
that Plaintiff’'s symptoms “suggested plantasciitis/bursitis” anche submitted a consult
for supportive walking shoefor the plantar fasciiti& Id. Tucker discontinued
Plaintiff's Naprosyn and Raelor and submitted a nonrfoulary drug request for
Gabapentin and Tramadol for painld. Tucker says Plaintiff requested a consultati
with a neurosurgeon, but “his exam didt mearrant a consult to see a neurosurge
because he has not had modorsensation defects on exaation.” Doc. 65-1 at 12,

1 35.

19 Tucker asserts that Plaintiff was put suicide watch on A 17, 2014, “after
falsely reporting to medical & he had overdoseoh his blood pressure medication
Doc. 65-1 at 11, { 33.

20 plaintiff disputes that his gait andnge of motion were normal and says |
“was still requesting a cane.” D093-1 at 7, 1 26T ucker states that Plaintiff did subm

—

]

bE

1-

tin

on

e

an HNR for a cane on March 9, 2014, based on his observation that Plaintiff had| a

“normal gait and no distress with ambulatioa,cane was “not necessary for his curre
health status.” Doc. 65-1 at 11, { 32.

2L Tucker does not say what happenedthis non-formulary drug request fo
Gabapentin and Tramadol, but Plaintiff atsehat Corizon denied the requests f
Gabapentin, Tramadol, and supportive wadkshoes. Doc. 93-1 at 7,  26.
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Plaintiff's medical records indicate that May, June, and July 2014, he wg
taking Tegretol and Pamelor. Doc. 65 at 8, { 27.
On July 24, 2014, Plaifti saw Dr. Vanderhoof again.Ild., § 28. In his

consultation report, Vanderhoof wrote that Ridi “has a medial tibial plateau fracture

he seems quite fixated on. It is well heated documented it h&ieen well healed. He
Is here just to complain abt the fracture and why it wamt treated immediately with
immobilization.” Id.; Doc. 65-2 at 76. Vanderhoof noted that Plaintiff has “med
proximal tibial pain” that “is most consistentth pes bursitis,” tht he has some mild
foot pain, but denies any numbness or timgliand that he has “decent range of moti
of his left knee as well.”Id. Vanderhoof remarked thd&laintiff's fracture “is now
completely healed. He deconditioned however. He neeaggressive physical therap
and some anti-inflammatorie$ think by undergoinghysical therapywe may get rid of
most of his aches and painslti. Vanderhoof recommended physical therapy, a ca
and Tramadolld. at 79.

Plaintiff had an appointment at USA @ts Therapy on July 29, 2014, and tH
physical therapist recommend six-to-eight followwigits. Doc. 65 a8-9, 1 29. On July
31st, Tucker made a consultation request foadditional six-to-eight visits of physica
therapy.ld.; Doc. 65-1 at 13, T 37.

On August 5, 2014Tucker saw Plaintiff for a fifthime and prescribed a trial of

the NSAID Indocin for Plaintiff’'s ctonic pain. Doc. 65 at 9, § 30.
Tucker asserts that Plaintiff's tibia étare was healed bydvember 2012, and he
defers to the diagnosis of the specialist, Yanderhoof, of pes bsitis as the source of
Plaintiff's leg pain and plantafasciitis for his foot pain.Id., § 31; 65-1 at 13, 1 39
Tucker states that pes bursitis “is a reabtmdifferential diagnosis for [Plaintiff's] leg
pain, and NSAIDs and physical theramre proper, conservative measures
management.” Doc. 65-1 at 13, 1 39. Tucksserts that Plaintiff “has no medical ne¢
for Baclofen 60 mg daily, Tramadol 300 rdgily, or Gabapentin 3200 mg dailyld. at

4, 5. Tucker has “prescribed sevediferent medication combinations to treé
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Plaintiff's pain” and asserts that “Plaintiff eairrently taking NSAIDgor pain.” Doc. 65
at9, 1 32.

In addition to prescribing various medtions for pain, Tucker referred Plaintiff
for physical therapy, submitted a consult supportive walking shoes, and instructed

Plaintiff on exercises for plantar fascijtiall in accordance with Dr. Vanderhoof’

U7

recommendations.ld., { 33. Tucker asserts thatall times, he relied solely on his
medical judgment to determine appropiamedical care for Plaintiff and “never
knowingly disregarded [Plairitis] medical needs or health.Doc. 65-1 at 13, | 40.

Plaintiff says it took 16 months befoltee received his first physical therapy
appointment and argues that Tucker nevéovieed up to see if # non-formulary drug
requests were approved or denied. Doc. 98-8, { 33. Plaintiff also disputes that
Tucker treated him in accordance wittlanderhoof's recommendations because
Vanderhoof prescribed Tramadol Plaintiff on July 24, 2014and Tucker “refused such
orders.” Id. Plaintiff does not submit any eviden showing that Tucker “refused]
Vanderhoof's recommendation for Tramaddfiowever, the Coran Defendants assert

that Plaintiff “is currently tking NSAIDs for pain,” whib presumably does not includs

117

Tramadol, and they state Plaintiff has no medical need for Tramadol 300 mg Sedy
Doc. 65 at 9, 1 32.
2. Analysis.

Plaintiff cites to theJuly 24, 2014 “AD@ Summary” indicating Plaintiff was
seen by Dr. Vanderhoof forfteknee pain and that Wiaerhoof recommended physical
therapy, a cane, and Tramaddboc. 93-1 at 23. The @aon Defendants asserts that,
under Rule 401 of the FedérRules of Evidencethis medical record is irrelevant
because it is dated months after Plaintiffdilds Complaint on Febrna28, 2014. Doc.
99 at 3. They argue thatt]tie fact that a doctor may have ordered Tramadol in July
2014 has absolutely nothirtg do with whether Corizoefendants were deliberately
indifferent during theime period in Plaintiff's Complaint.”ld. It is not clear why the

Corizon Defendants say that Plaintiff's eihifrom July 2014 is irrelevant when thg

\V
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Corizon Defendants themselves presentedManderhoof’s report from that very samg

visit, which includes the Tramadol recommendati@®eDocs. 65 at 8, 1 28; 65-2 at 77
79. Moreover, the Corizon Defendants argus ¥anderhoof concluded at that July 2
2014 visit that Plaintiff “should be treatedtiwaggressive physicétherapy and NSAIDs”
(Doc. 64 at 15), while omitting that Vandedf also recommended dmadol and a cang
(Doc. 65-2 at 79). Finally, testablish deliberate indifferemcPlaintiff must show harm
caused by the indifference, and the Courtysansider Vanderhoof's July 24, 201
recommendations to the extent they suppaat Blaintiff was harmed as a result of th
denial or delay in care for his fractured tibia.

The Corizon Defendants do not dispute tRktintiff had a serious medical neeq
Therefore, the Court’s analysiscuses on whether there is a question of fact regard
Tucker’s alleged deliberate indifference to that need.

The Corizon Defendants argue that Ri#fis claim against Tucker presents
“nothing more than a disagreement with toairse of treatmentyhich is not actionable
under § 1983.” Doc. 64 at 13 (citidgckson 90 F.3d at 332). ®y contend that while
Tucker did not prescribe Baclofen, “he dicegeribe, or Plaintiff was otherwise taking
Tegretol, Pamelor, Tramadol, and Gabapeifdin pain between September 2013 af
January 2014.”Id. They further argue that “[b]eca@ Plaintiff was already receiving
several pain medications, he cannot show that the deprivatidranfadol objectively
deprived him of the ‘mimal civilized measure of life’s necessities.ld. at 15 (citing
Toguchi v. Chung391 F.3d 1051, 1057 (9th Cir. 2004)yhey also argue that Plaintifi
presents no evidence th#te pain medications Tuckeselected were “medically
unacceptable under the circuarstes,” and Plaintiff did ngbrovide eviénce from an
expert to show that Tucker’s decisions wenacceptable or in conscious disregard of
excessive risk to Plaintiff's healthld. (citing Ploof v. Ryan No. 13-cv-00946-PHX-
DGC (MHB), 2014 WL 3720542%6 (D. Ariz. July 28, 2014) They conclude that
Tucker “has constantly prescribed pain necatiobns to Plaintiff from September 2013 t

present, and Plaintiff merely disagrees with the types of pain medications he rece
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and that the outside specialir. Vanderhoof, “concluded that Plaintiff should b
treated with aggressive physical therapg &SAIDs,” which “negates any inference (g
deliberate indifference.’ld.

Based on the record eviden the Court finds a genuine issue of material f
regarding whether Tucker wadeliberately indifferent to Plaintiff's serious medice

needs, particularly the management of pesn issues. When &htiff saw Tucker on

September 18, 2013, Plaintiff was taking tfollowing medications for pain: Tegretol

800 mg daily, Pamelor 75 mg daily, Trade& 100 mg daily, Baclofen 60 mg daily, an
Ibuprofen 2,400 mg dlg. Docs. 65-1 at 8, § 24; 65-dt 61. Plaintiff's Baclofen
prescription had an expiration d@ily 3, 2014. Doc. 1204t 84. Nevertheless, Tucke
asserts that he discontinued the BaclofeS8aptember 2013 because it was not approy
for Plaintiff's type of chrors pain and should not be preabed for longer than five-to-
ten days. Doc. 6%-at 9, { 26. Tucker does noygar which chronic pain condition thg
Baclofen was prescribed, and the redsrdot entirely clear on this point.

On August 7, 2012, Dr. Merchant presedba 180-day supply of Baclofen for “lig
spasms” and a 180-day supply of Gabaipet,600 mg for “HSV type 1 bilat eys
infections (S/P corneal transplant).” Doc-2%t 21. However, iRlaintiff's September
19, 2013 HNR complaining about Tucker distinuing his Baclofen, Plaintiff wrote tha
“Central Office has stated th#tte Baclofen is appropriafer the pain, muscle spasm

from my fracture[d] tibia [for which] nothing wadone.” Doc. 93-1 at 27. Plaintiff alsg

wrote in a September 19, 2013 Inmate Lettat Baclofen “was prescribed for muscle

spasms as the tibia bone endsre disturbed during regeneration, as [he] was force
walk on this fracture for 16 months now. oPer healing didn't takplace.” Doc. 120-4
at 89. In addition to theonfusion about who prescribéde Baclofenand for what

purpose, Tucker's assertions about the lengjt time a patient should take Baclofe
appears to contradict Dr. Merchant’s actionpriescribing a 180-day supply of Baclofef
The only evidence that Baclofesmould not be taken for long#ran five-to-ten days is

Tucker's statement in his declaration, whirs not supported bgny other authority.
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Moreover, a reasonable jury could concludat th physician’s assistant decision not o
follow the recommendations of a doctor wagdically unacceptable under all of the
circumstances.See Snow v. McDanje$81 F.3d 978, 988-89 (9th Cir. 2018yerruled
on other grounds by Peralta v. Dillard44 F.3d 1076 (9th Cir. 2014).

Next, there is a question of fact regagd Plaintiff's Gabapentin prescription
Plaintiff was not on Gabapentin when h&/skucker on Septembd8, 2013, and Tucker
asserts that 600 mg is the standarmltisty dose “with titrdion to max dose 1800
mg/day,” which Plaintiff disputes. Docs. 654t { 10-11; 93-1 at 5, § 11. Tucker|s

assertions in his declaration are the aaydence submitted as tbe maximum dose of

|®N

Gabapentin, and the Corizon Defendantsndb explain why Dr. Merchant prescribe
Gabapentin at 3,200 mg dalack on August 7, 2012. Ndo they explain why Plaintiff
was apparently taking Gabaypm 3,200 mg daily throughune 18, 2013. Also, it does

J7

not appear that Tucker ever increasedriifis dosage of Gahzentin beyond 600 mg

daily and he does not explain wthe dosage was not increased.

As to Tucker’s claim that Plaintiff dinot complain about medication withdrawa
symptoms between September 2013 and Jan@d#, Zhe evidence the record reflects
otherwise. Although not specifically using the word “withagal, Plaintiff asked in an
October 16, 2013 HNR that his Tramadol, wihwas set to expiren November 5, 2013,
not be “stopped cold turkey as countless timvgh my other meds before” and that the
dosage be increased. Doc. 2&t38. In a November 7, 28 HNR, Plaintiff asked to seg
Tucker, and noted that hisd@madol had expired on Novesb5, 2013 “coldturkey!”
Doc. 25-8 at 48. In a Nowaer 11, 2013 HNR, Plaintiff wrote that his Tramadpl
prescription had expired on November 5120his Baclofen was discontinued, and his
Gabapentin was decreased from 8,8(y daily to 600 mg dailyld. at 47. Plaintiff said
his pain has intensified, his leg hurts “redigd” when he walks,ral he needs a cane gr
wheelchair.ld. Tucker does not demgceiving these HNRs. Thuhere is a question of
fact whether Tucker was avearof and disregarded Pl&ifis complaints of pain,

including withdrawal.
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Plaintiff's Tramadol prescription also pegds a genuine disputd material fact.
Against the recommendations of both Dr. Hellad Dr. Vanderhoof, Taker declined to
prescribe Tramadol to Plaintiff. Docs. 65afl 10-11, T 31; 93-1 &, 1 33. Again, a
reasonable jury could concludleat a physician’s assistasttecision not to follow the
recommendation of a specialist was neally unacceptable under all of th
circumstancesSee Snow681 F.3d at 988-89.

On this record, the Court finds thereaigienuine issue of material fact regardif
whether Tucker was deliberatahdifferent to Plaintiff's serious medical needs, and t
Court will deny summarjyjudgment to Tucker.

C. Corizon.

Corizon replaced Wexford as the ADCahh care provider beginning March 4
2013. Doc. 64 at 3 n.4. Amted, a private entity is liadlunder § 1983 if a plaintiff's
constitutional rights were violated as asult of a policy, dcision, or custom
promulgated or endorsed by the privaetity, and not simplybecause it employed
individuals who allegedl violated a plaintiff’sconstitutional rights. Tsaq 698 F.3d at
1138-39;Buckner 116 F.3d at 452. Also, as notedaiRtiff must meethe four-part test
articulated inMonell showing that: (1) he was déprd of a constutional right;
(2) Corizon had a policy or custom; (3pthamounted to deliberate indifference 1
Plaintiff's constitutional right; and (4) Coon’s policy or custonwas the moving force
behind the constitutional violatiorMabe 237 F.3d at 1110-11.

The Court has determinedaththere is a triable issue of fact regarding whett
Santo, Merchant, and Tucker were delibeyatetifferent to Plaitff's serious medical
needs. The Court therefore prodedo the other elements of thtonell test. Although
the Court has determined thahether Plaintiff was deprived a constitutional right is
guestion of fact, Plaintiff fail$o satisfy the other thrddonell factors. Plaintiff argues

that there is a question of fact as to whethigcker’s alleged deldrate indifference “was

a product of policy or custom for which Corizar,C can be held liable.” Doc. 93 at 13.

Plaintiff asserts thatlthough Corizon’s contract with ADC “initially contemplated th
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all physician’s assistant[s]auld be supervised by a medi doctor, the evidence will
reveal at trial that a custom and practa®veloped so that the policy was that P.)
Tucker was authorized toinction without any supeni@n or review at all.” Id. at 14.
Plaintiff further contends that, on informati and belief, Corizon hatb medical director
at ASPC-Lewis during the relevant timand that Corizon, ADC, and the Arizon
Department of Health Services had enderdo a memorandum of understanding, “af
had established a policy that medical cBmeinmates at the Bachman Unit would b
provided by a physician’s assistant. cker was that physician’s assistankd. at 15.
While Plaintiff argues generally that his rights were violated pursuant to a p
or practice, he fails to present any evidemtber than his own speation, of a specific,
policy, custom, or practice of Corizon thatl I a violaton of his constitutional rights.
Conclusory allegations, unsupported by factoeaterial, are insufficient to defeat §
motion for summary judgment.Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989
(citation omitted);seeSoremekun v. Thrifty Payless, In609 F.3d 978, 984 (9th Cir
2007) (“Conclusory, speculative testimony in @divits and moving papers is insufficier]
to raise genuine issues of factd defeat summary judgment.”).
Because Plaintiff has not presented angece that his constitutional rights wer
violated pursuant to a policy, siom, or practice established Gprizon, or that a policy,
custom, or practice was the moving force befthmel alleged violatin of his rights, the
Court will grant summary judgment to Corizon.
IT IS ORDERED:
1. The reference to the Magistraledge is withdrawn as to Defendan
Tucker, Mahler and Corizon’s motidior summary judgma (Doc. 64);
Defendant Wexford’s motion for summajydgment (Doc. 88); Defendan
Merchant's motion for summary judgmt (Doc. 96); Defendants Ryan
Pratt, and Santo’s motion for summauggment (Doc. 119); and Plaintiff’s
motion to supplement his response Defendants Tucker, Mahler, an

Corizon’s motion for sumntg judgment (Doc. 124).
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10.
Dated this 5th day of January, 2016.

Plaintiff's motion to reopen discovery and file an amended compla
(Doc. 146) idenied
Plaintiffs motion to supplemenhis response to Defendants Tucke
Mahler, and Corizon’s motion faummary judgment (Doc. 124)denied

Defendants Tucker, Mahler, andron’s motion for summary judgmen

(Doc. 64) isgranted in part anddenied in part. The motion is granted as

to Defendants Mahler and Corizondagtenied as to Defendant Tucker.
Defendant Wexford’s motion feummary judgment (Doc. 88) gsanted.
Defendant Merchant’s motionrfsummary judgment (Doc. 96) denied
Defendants Ryan, Pratt, and Santo’s motion for summary judgr
(Doc. 119) isgranted in part anddenied in part. The motion is granted
as to Defendants Ryan and Praitl @enied as to Defendant Santo.
Corizon, Wexford, Maler, Ryan, and Pratt adessmissedas Defendants.
The remaining claims are Counadainst Defendants Santo and Mercha
and Count Il against Defendant Tucker.

The Court will set a final preaiconference by parate order.

Nalb Gttt

David G. Campbell
United States District Judge
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