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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Inter123 Corporation, No. CV-14-00463-PHX-DGC

Plaintiff, ORDER
V.
Chadi Ghaith,

Defendan

Plaintiff Inter123 Corporation filed th action on March 7, 2014, along with
motion for a temporary restraining order (“TR@nd a preliminary injunction. Docs. 1
4. The Court entered a TRO on March 2014 (Doc. 15), and Plaintiff now seeks

preliminary injunction. Defendant has moved to vacate the TRO. Doc. 20.

A preliminary injunction hearing was hetsh March 27, 2014, at which the Cour

extended the TRO for ldays and ordered the partiesfile additional briefing on a
number of issues. Doc. 22. The parsebmitted their memoranda (Docs. 23, 24) a
Plaintiff filed a motion for alternative servi¢gBoc. 25). An additional hearing was hel
on April 3, 2014.

After careful consideration, the Courtnatudes that Defendgnivho is located in
the country of Lebanon, does not have sufficieontacts with Arizona, related to thi
case, to support the exercise of personasdiction over him. The Court accordingly
will deny Plaintiff's motion for a preliminarinjunction and grant Oendant’s request to
vacate the TRO. The Court recognizes thet decision may permit Defendant to avo

accountability for an alleged r{d apparently clear) breaatf a contract to sell the
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mobile.co domain name to P#if, but the Court is bound to apply legal principle
neutrally, and its best application of thosen@iples leads to theonclusion that it does
not have personal judliction over Defendant.

l. L egal Standard.

To obtain a preliminary injunction, Pladifi must establish that it is likely to

succeed on the merits, thatid likely to suffer irrepatale harm in the absence of

preliminary relief, that the balance of equitiestip its favor, and that an injunction is i
the public interestWinter v. Natural Res. Def. Council, In&55 U.S. 7, 20 (2008). The
Ninth Circuit analyzes these four elementsng a “sliding scale” approach, in whic
“the elements of the preliminary injunctiorsteare balanced, so that a stronger show
of one element may offset a aleer showing of another.Alliance for the Wild Rockies
v. Cottrell 632 F.3d 1127, 1131 (9@ir. 2011). An injunction may be granted whe
serious questions going to the merits areexhisnd the balance bardships tips sharply
in the plaintiff's favor. Id. at 1135.

[I.  Analysis.

Plaintiff has not shown a likelihood of szess on the merits or the existence
serious questions because Defendant is noesuty personal jurisdion in this Court.
Plaintiff bears the burden of establishing personal jurisdicti®&ee Ziegler v. Indian
River Cnty, 64 F.3d 470, 473 (9th Cir. 1995). Awere is no applicable federal statu
governing personal jurisdiction, Aoma’s long-arm statute appliesSee Terracom v.
Valley Nat'l Bank 49 F.3d 555, 559 (9tir. 1995). Arizona Rle of Civil Procedure
4.2(a) “provides for personal jurisdiction crtensive with the limits of federal dug
process.”Doe v. Am. Nat'| Red Cros$12 F.3d 10481050 (9th Cir. 197). Federal due
process requires that a defendant have “minimum contadtstive forum stte such that
the exercise of personal juriston does not offend “traddinal notions of fair play and
substantial justice.’See Int'l Shoe Co. v. Washingt@26 U.S. 310, 316 (1945).

There are two kinds of personal jurisdictie general and specific. Plaintiff dog

not contend that Defendant is subjectgeneral jurisdiction inArizona, which would
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require a continuous and systematic presem the state. The Ninth Circuit has

established a three-part inquiry for sgecijurisdiction: (1) has the defendan

purposefully directed his activiseat the forum or a residetitereof or performed some

act by which he purposefullgvailed himself of the privilge of conducting activities in
the forum, (2) do the claims arise out of late to the defendant’'s forum-relatg
activities, and (3) is the exerciséjurisdiction reasonable®ee Schwarzenegger v. Fre
Martin Motor Co, 374 F.3d 797, 802 (9th Cir. 200@&)tation omitted). In a contract
case, the purposeful availmerdirstlard “requires that the defendant engage in some f
of affirmative conduct allowing or promotirtge transaction of busass within the forum
state.” Gray & Co. v. Firstenberg Mach. C®13 F.2d 758, 760 {9 Cir. 1990) (internal
citation omitted).

Plaintiff asserts that Defendant has purposefully availed himself of the privileg
conducting business in Arizonay: (1) registering the abile.co domain name with

GoDaddy, an Arizona-based company, amdintaining it there for four years

(2) consenting in his contract with GoDaddybi® subject to suit Arizona for any dispute

between GoDaddy and Defendant; (3) negatipfor the sale of the mobile.co domai
name with Plaintiff, which has its prirpal place of business iArizona, and with

Plaintiff's President, Jeffrey Peterson, who desiin Arizona; (4) entering into a contra
with Plaintiff which called for Plaintiff to transfer funds from Arizona for purchase of
domain name; (5) transferring the domamame from GoDaddy to an Australia
company after this lawsudtommenced; and (6) communiicgy with Mr. Peterson (who
was in Arizona) via Facebook after thasvsuit commenced. Doc. 24.

The Court divides these contacts intoeth categories: (a) Defendant’s busing
dealings with GoDaddy reked to the domain name, (IBefendant’s negotiation ang
execution of the sale contragith Plaintiff, and (c) Defedant’s post-litigation actions.
The Court will address each category.
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A. Dealings with GoDaddy.
Defendant’s business dealings with GdDw suggest that he personally availe
himself of the privilege of doing business Amizona. He registered his domain nan
with an Arizona company, kept it here foufoyears, and consented to suit in Arizona f

any disputes he had with Godliy. Although these contactatisfy the first element of

the specific jurisdiction test, &y do not satisfy the secand’he Court cannot conclude

that the present lawsuit arises ouDaffendant’s contacts with GoDaddy.

The Ninth Circuit applies a “but for” analgsto the second elemt of the specific
jurisdiction test. A dispute arises out ofdm-related contacts the claims would not
have arisen “but for” those contact®allard v. Savage65 F.3d 14951500 (9th Cir.
1995).

Defendant’s contacts with GoDaddy are nobat‘for” cause of this lawsuit. This
case arises out of Defendant’s alleged d¢ineaf his agreemenb sell the mobile.co
domain name to Plaintiff. Et agreement was a simpleybsell arrangement, negotiate
and to be consummated through the on-tioeain sales website Sedo.com. Plaint
was to transfer $59,000 to Defendant thto®edo.com, and Defendant was to trans
control of the domain name #laintiff through Sedo.comPlaintiff sent the money, but
Defendant never transferredetdlomain name, leading to thikng of this action. The
fact that the domain name was hosted at Glolpavas not a term or requirement of th
sale contract, a point of negotiation betw#denparties, or a reason for the breach.

Plaintiff argued at the hearing on ApriltBat it was particularly attracted to th
mobile.co domain name becaudke name was hosted at GoDgdRlaintiff had accounts
at GoDaddy, and the transfer would therefore be relatively easy to complete. The
cannot conclude, however, that “but for” th@main name being hosted at GoDaddy, t
sale contract would not have been enteredreached. Plaintiffias presented extensiv
evidence concerning thealue of the mobile.co domain ma to Plaintiff's business ang

future plans. That evidence makes clear tPlaintiff would have been interested i
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acquiring mobile.co (which Plaintiff notesan be used world-wide) wherever it wa
hosted.

Thus, even if Defendant’s contactedaagreements with GoDaddy could K
viewed as Defendant havingrpenally availed himself of éhprivilege of doing business
in Arizona, he did so with respect toshbusiness dealings with GoDaddy and a
potential future dispute with @Gaddy, not with respect to éhcontract with Plaintiff at
issue in this case. The Couwdnnot conclude that this laws arises fromthe fact that
the domain name wdmsted at GoDaddy.

B. Negotiation and Execution of the Contract.

Defendant advertised the mobile.catomain name for sale on Sedo.com, a
Plaintiff initiated negotiations through Sedom to buy it. Defendant argues, ar
Plaintiff does not dispute, that the negotias were “blind” — Plaatiff and Defendant did
not know with whom they were negotiatingtiia final contract was reached. Althoug
Defendant did learn that Plaintiff was theybu after the contract was executed, ev
then the contract identified Plaintiff as beilogated in Nevada, itsae of incorporation.

The Court cannot say that f2adant purposefullavailed himself of the privilege
of doing business in Arizona when he participated in a blind negotiation thrq
Sedo.com. Defendant did nkhow with whom he was ig@tiating, where they were
located, or the source of the funds he wlobk paid. Even when the contract w;

completed, he still did notrlow that the buyer was locatedArizona. Paintiff argued

1S

e

at the April 3 hearing that Defendant easibuld have done an Internet search after the

contract was executed, and that such ackeaould have shown that Plaintiff and M.

Peterson are based in Arizona. But the nadriéity to conduct suclan Internet search
does not constitute purposefuladment of the privilege ofloing business in Arizona,
As noted above, the purposkfvailment test requireaffirmative conducallowing or
promoting the transaction of buess within the forum state.Gray & Co, 913 F.2d at
760 (emphasis added).
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The Court finds support fothis conclusion inBoschetto v. Hansingb39 F.3d
1011 (9th Cir. R08). In that case, Wisconsin-baseefendants sol&n automobile
through eBay to the plaintiff in California. When the plaintiff sought to sue th
defendants in California for problems withe car, the Ninth Ciwgt held that the
defendants were not subject to specific juasdn in California. The court of appeals
noted that the defendants did not “condugurtar sales in California (or anywhere els
via eBay” and did not dar into a contract that creatéahy ongoing obligations . . . In

California,” and that the parties “were g their separate ways” once the sale w

completed. Id. at 1017. The Court concluded thahétlone transaction for sale of one

item does not establish that the Defendgmisposefully availedthemselves of the
privilege of doing busiess in California.” Id. The contract at issue in this case al
involved the sale of a single iteover the Internet, with thearties to go their separats
ways after the money was paiddahe domain name transferred.
Boschettarejected the argument thtdte defendants’ use of an Internet sales s
such as eBay could support permlopurisdiction in California.ld. at 1119 (“The use of
eBay no doubt madi far easier to reach a Califoenbuyer, but the ease with whic
Boschetto was contacted doast determine whether theature and quality of the
Defendants’ contacts serve swpport jurisdiction.”). Boschettoimplied that Internet
sales through entities such as eBay (or, presumably, Sedo.com) might give 1
personal jurisdiction where a féeadant uses the service to deliberately seek out
facilitate repeated sales a particular state.ld. (“Where eBay is usd as a means fof
establishing regular business with a remé&ieum such that a iding of personal
jurisdiction comports with ‘traditional notions &ir play and substantial justice,’ then
defendant’s use of eBay may be properly takeo account for purposes of establishin

personal jurisdiction.” (citation omitted)). Plafhasserts that Defendant advertises ov

1,800 domain names for sale on Sedo.com Phaintiff has presented no evidence that

Defendant used Sedo.com or otherrmét tool to focus on Arizona.
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C. Post-Litigation Actions.

Plaintiff argues that the Court shouldnsader Defendant’post-litigation actions,
namely the transfer of the domain naaveay from GoDaddy anDefendant’'s Facebook
messages with Mr. Peterson, as a part ef jthisdictional analysis. These contact
however, do not satisfy the sexbelement of the specific jurisdiction test — this laws
does not arise out of them.

The authority presented by Plaintiff at thpril 3 hearing is nopersuasive on this
point. The cases cited by Plaintiff involvedfendants whose claimed lack of conta
with the forum state was belied by their efisliment of ongoing business operations
the forum after commencemeof the litigation. SeeEndless Pools, Inc. v. Wave Teg
Pools, Inc, 362 F. Supp. 2d. 578, 585-86 (E.D. P@05) (considering, in the context of
trademark infringement case, defendant’s post-litigation contacts with the forum v

” 13

defendant had employed “a Pennsylvdmaged sales representative,” “contact[e
Pennsylvania residents,” and “delibefgt solicited and transacted business
Pennsylvania”)Educ. Testing Servs. v. Katzm#&31 F. Supp. 55056 (D.N.J. 1986)
(considering post-litigation contscwith the forumwhere “the defendartas subsequent
to the filing of a complaint, established continuous and systematic presence in
forum state” and “those actions [were]ngere continuation of those underlying th
complaint”). Defendant’'s actions after thbemmencement of thiktigation were of a
different variety. His move of the d@am name away from GoDaddy reduced h
contacts with this state, and his Facebeokimunications wittMr. Peterson were not
tantamount to establishment of amgoing business presence here.

D. Conclusion.
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The principle of general jisdiction holds that a defendant with continuous and

systematic contacts in a state can be subjestitdhere for any claim. The idea is that
defendant so firmly entrench&da state will reasonably expect to be sued there and

fairly be haled into court there on any bas8pecific jurisdiction is different. It rests of
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specific contacts with a state, and justifieg sumly on matters that arise out of thos
specific contacts. Given the distinction betwégese two kinds of jisdiction, the Court

concludes that it cannot rely on some forgontacts to satisfy the first part of th

e

D

specific jurisdiction test (purposeful availntemnd other forum contact to satisfy th
second part (arising out of).General jurisdiction looks to contacts unrelated to
lawsuit to justify the exercise of personarisdiction; specificjurisdiction does not.
Specific jurisdiction requires that the lawsuit ar@mut of the specific contacts that satis
the purposeful availment test.

For this reason, the Court cannot use Déént's GoDaddy contacts to satisfy th
purposeful availment prong, amde his sale-contract actions, which are not sufficien
show purposeful availment, to satisfy the Sarg out of” prong. If specific jurisdiction ig
to exist, the specific contactsathsatisfy the first prong muatso satisfy the second. A
discussed above, the GoDadciyntacts do not satisfy tHarising out of’ requirement
and the sale-agreement contacts do not constitute purposeful availment. The
therefore concludes that it cannot exersigecific personal jurisdiction over Defendant.

Because the Plaintiff cannoshow that Defendant is subject to persor
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jurisdiction in this Court, it cannot show adiikhood of success on the merits or even the

existence of serious questions related to thetsnef the case. The Court will therefor
grant Defendant’s motion to vacate the QRnd deny the motion for a preliminar
injunction. The Court will also deny as mdgiaintiff's motion fa alternative service.

IT 1S ORDERED that Plaintiff's motion for a preliminary injunctn (Doc. 4) is

denied. Defendant’'s motion to vacate thent@orary restraining order (Doc. 20) i

! Plaintiff asserts that the Sedo.com satgeement calls fothe application of

Massachusetts law to any piige between the parties, asdggests in passing that the

Court should transfer this case to Massaetigsf it finds no personal jurisdiction ir
Arizona. Doc. 24 at 15. Plaintiff idengt no Iegbal basis upon which the Court cou
make such a transfer, domet discuss whether Defendambuld be subject to suit in
Massachusetts, and does not |dent|f¥ the fédweratate law that would apply to such
personal jurisdiction analysis there. Plaintifis not shown that the Court should trans
this case to Massachusetts.
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granted. The Court’'s temporary reaining order (Doc. 15) ivacated. Plaintiff's
motion to amend/correct [18] idenied as moot. Plaintiffs motion for alternative
service (Doc. 25) idenied as moot.

Dated this 4th day of April, 2014.

Nalb Gttt

David G. Campbell
United States District Judge




