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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Eitan Maximov, No. CV-14-00636-PHX-DGC

Petitioner, ORDER
V.
USA,

Regondert.

Petitioner objects to the Magistratdudge’'s Report and Recommendatiq
(“R&R”). Doc. 16. The R&R suggests thatdlCourt dismiss thpro se petition brought
pursuant to 28 U.S.C. § 225%0c. 15. Specifically, thdlagistrate Judge found tha
Petitioner’s claims are proceduyabarred. The matter is iy briefed, and no party has
requested oral argument. The Court will dismiss the petition.

l. Background.

PetitionerEitan Maximov was convicted obne count of conspiracy to commit

wire or bank fraud and one count of bafifeud. At sentencing, the Court foun

Maximov was “clearly an orgarer,” and thus applied th&ggravating Role sentence

enhancement. Ultimately, the Court seshMaximov to 97 months in prison.

Maximov appealed his conviction, andteafcounsel was appded, requested an

international prison transfer tos home country of Israel. Hater decided to dismiss his

appeal after he “learned that internationasqm transfer requests will not be considers

during the pendency of an appeal[.]” Dd& at 2. Counsel warned, however, th
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dismissing the appeal wouldgmude his ability to raise certain claims because “th
were not raised on direct appeald. Nonetheless, Maximov dismissed the appeal &
signed an affidavit acknowledyy that dismissing his appealould affect his right to
collaterally attack his coviction and sentence.

On March 28, 2014, Maximov filed petition pursuant to 28 U.S.C. § 225
arguing that the sentencing guidelines wapelied incorrectly, that the indictment wa
defective, and that he received ineffectiveigtance of both trial and appellate couns
On June 22, 2015, Magistrate Judge Ddvuhcan issued an R&R recommending th
the Court dismiss Maximov’'s claims besa they are procedurally barredd. at 3.
Maximov filed objections tthe R&R. Doc. 16.

. L egal Standard.

A. Objections.

The Court may accept, reject, or modgifig whole or in part, the findings of
recommendations made by a magistrate judge in a habeas &=e28 U.S.C.
8 636(b)(1). The Court must undertake a deon@view of those portions of the R&R 1t
which specific objections are mad&ee id. Fed. R. Civ. P. 72(b)(3)Jnited States v.
Reyna-Tapia328 F.3d 1114, 112Bth Cir. 2003).

B. Procedural Default.

Generally, “claims not raised on diregppeal may not be raised on collater
review[.]” Massaro v. United State$38 U.S. 500, 504 (2003 In such a case, the
claims are procedurally defaulted and “mayrdised in habeas only if the defendant ¢
first demonstrate either cause and actualugdieg, or that he isctually innocent.”
Bousley v. United State$23 U.S. 614, 622 (1998)nternal quotation marks anc
citations omitted). Claims for ineffective astsince of counsel, however, are not subjg
to this rule, and therefore may kmsed on collateral attack@&v if they werenot directly
appealed.See Massar®b38 U.S. at 509 (“We do hold thi@ilure to raise an ineffective-
assistance-of-counsel claim dimect appeal does not baethlaim from being brought in

a later, appropriate pceeding under 8 2255.").
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[11. Analyss.

Maximov argues that (1) the Courtphipd the wrong sentencing guidelings

resulting in a higher sentence, (2) the Gamproperly applied the Aggravating Rols

enhancement, (3) his attorneysaaeffective for failing to objt to the application of the

guidelines, (4) his attorney waneffective for failing to dvise him of these issues o

appeal, and (5) the indictment was defectiizmc. 3. The Magistrate Judge found all of

these claims procedurally badreecause Maximov failed toisa them on direct appeal|

Importantly, Maximov’s objections do not dleage any specific portion of the R&R

Although this failure would precluddaximov’s right tode novo reviewsee Howard v.

Sec'y of HH$S 932 F.2d 505, 509 (9th (Ci1991) (failure to file specific objections to

R&R “has the same effect as would a failtioeobject”), the Court will address Judg

Duncan’s findings.

The Court agrees that Maximov's cte relating to the application of the
sentencing guidelines, the sentencing eobkaent, and the indictment are barred
because he failed to raise themdirect appealMaximov does not dispute that he failed
to raise these claims on direct appeal arad He executed an affidavit acknowledging

that by voluntarily dismissingis appeal he waived further review. The Court will not

address these claims.

Maximov'’s ineffective assistance of caah claims, howevegre not procedurally
barred. See Massar0538 U.S. at 509. Althoughudge Duncan found otherwise, thi
does not change the outcome. Judge Buonaddressed the merits of Maximov
ineffective assistance of counsel claimamalyzing whether Mawiov had demonstratec

sufficient cause to overcomeetlprocedural bar rule. Manov argued that he shoulg

have been sentenced undes 1098 guidelines, which walilhave resulted in a lesser

sentence. He argued his counsak ineffective for failing to raise this claim on appeal.

But as Judge Duncan correctly notede tonduct underlyindMaximov’s conviction
occurred between 2006 2008. Doc. 10-4 at 4 (chang Maximov for a conspiracy to

commit several crimes that took place “[o]naiyout July 2006 rad continuing to and
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including a date unknown tthe grand jury, but at lebauntil January 8, 2008").

Maximov was sentenced for ores charged in the indictmie There is no basis for

concluding that he was sentex for crimes that occurradhen the 1998 version of the

guidelines was in effect, and thus counsel was not ineffective in failingstotras issue.
Maximov also argues his counsel wagffective for failingto object to the

Aggravated Role enhancement. He clatheve was no evi&hce that otheparticipants

were “working” for him and thahe had no control over ¢ir conduct. But as Judge

Duncan noted, counsel did object to the ewleaent at sentencingrguing that the
government failed to preseatidence that any single parpant in the conspiracy was
the leader. Doc. 10-1 at 48 he mere fact thahe Court rejectethe argument does no
render counsel’s penfmance objectively unreasonable un&grckland v. Washington
466 U.S. 668 (1984).

Petitioner’s claims challenging his serterand the validity of the indictment ar

procedurally barred and hidaims for ineffective assistaa of counsel are meritless.

The petition will be denied.

IT ISORDERED:

1. Petitioner’s petition for writ diabeas corpus (Doc. 1)dsnied.

2. Magistrate Judge David Buncan’s R&R (Doc. 15) iaccepted.

3. A certificate of appealability anedve to proceed iforma pauperis on
appeal are@lenied because Petitioner has not madsubstantial showing of
the denial of a constitutional right eequired by 28 U.S.G 2253(c)(2).

4. The Clerk shalier minate this action.

Dated this 7th daof August, 2015.

Nalbs Gttt

‘David G. Campbell
United States District Judge
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