Spirit Master Fundi

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O

ng IV LLC v. Martinsville Corral Incorporated et al Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Spirit Master Funding IV LLC, No. CV-14-00720-PHX-GMS
Plaintiff, ORDER
V.

Martinsville Corral Incorporated, Victor
Spina, Amber SpinaVilliam Spina, Beth
Spina,

Defendants.

Pending before the Court are the tMa for Summary Judgment by Defendants

Martinsville Corral IncorporatedVictor Spina, Amber Spinajilliam Spina, and Beth

Spina (Doc. 78) and the Motion for PartialnSuary Judgment by Plaiff Spirit Master

Funding IV LLC. (Doc. 79.) For the following reasons, éhCourt grants in part anc

denies in part Defendants’ motion and grants in part and denies in part Plaintiff’'s mg
BACKGROUND

Martinsville Corral Incorpated (“MC Inc.”) leases property (“the Property’

from Spirit Master Funding IV LLC (“Spirit Mast”) to operate a restaurant, the Tex

Corral & Grill Saloon in Shelbyville, IndianaSpirit Master is a real estate investme

trust (“REIT”) worth approximately $8.2 billion, representing investments in 2,6

properties across 49 states. féwlants Victor Spina, AmbeSpina, William Spina, and

Beth Spina entered into dvnconditional Guaranty of Renent and Performance (“the

Guaranty”) in which thy jointly and severallguarantee MC Inc.’sbligations under the

lease agreement (“the Lease”).
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The Lease is 39 pages lomgth 13 pages of addenddn one section, the Leaseg

provides:

Within [45] days after t end of each fiscal quartand within [120] days
after the end of each fiscgear . . . , [MC Inc.]shall deliver to [Spirit
Master] (i) complete financial statemts . . . including a balance sheet,
profit and loss statement, statementlodinges in financial condition and all
other related schedules for the fisgariod then ended; and (ii) income
statements for the business at the Brgp All such fhancial statements
shall be prepared in eordance with GAAP, and ah be certified to be
accurate and complete by an officerdirector of each Lessee Entity.

(Lease at 9.03(a), Doc. 30-1 at 19.) Therimal reports MC Inc. submitted were ofte
late and were not preparedfill accordanceavith GAAP.

Also pursuant to the Lease, MC Incrésponsible for providinthe funds to Spirit
Master for all taxes and assessments impasethe Property, includg all real estate
taxes. The Lease provides thgMIC Inc.] shall pay to [Spit Master] on the first day of

each month the amount that [Spirit Master] oeedbly estimates will be necessary . . .

pay any and all real estate taxes for the émyg’ (Lease at 6.01(b), Doc. 30-1 at 13.

Spirit Master was then responsible for paying the real estate taxes, using the
provided by MC Inc.. “[Spit Master] shall pay or cause tme paid directly to the
applicable taxing authorities any Real Estbéees then due and payable for which the
are funds in the Tax Reserve . .". (1d.)

The Lease allowed MC In¢o directly appeal any pperty tax related to the
Property. In early 2012, M@hc. undertook a property xaappeal in connection with
payments it had made on the Property. ME paid for and condted the appeal. The
tax appeal was successful, resulting in a sicgmit reduction in the tax assessment on {
Property.

In August 2012, MC Inc. received payment d$9,241.70 from Midland Loan

' Under the terms of the Lease, Spirit Maistmay deposit all Tax Reserve funds i
accounts insured by any federal or statenag and may comminglsuch funds with
other funds and accounts of [Spirit Mastehhterest or other gains from such funds,
any, shall be the sole property of [Spirit Master]ld.X Thus, once Spirit Master gaine
I{_)ossessmn of the funds MC Inarovided to pay real estate taxes, Spirit Master was
|b%2ty _'E[Q profit off of those funds and comingleem before using them to pay the taxin
authorities.
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Services (“Midland”), the lender on the Prager Defendants allege that they believg

that this payment was a result oéithsuccessful property tax appeal.

Several months later, on January 3013, Tania Young, a Senior Asse

Administrator at Spirit Master, sent an ehtai William Spina, stang that Midland had
made a mistake in sending the $9,241.70ptleeious August and kimg that the money
be returned to Midland. (Doc. 76-1 at Exh. G, PDF 104). William Spina respondec
the most he could afford to pay in one nignit addition to his normal rent and taxe
was $1500. I¢. at Exh. H, PDF 109.) In April 2B, Daniel Rosenberg, Director o
Asset Management at Spirit Master, sentreeseof emails infornmg William Spina that
he could send the funds in monthly instats, but Spirit Mastewould charge 10%
interest on any amount outstanding after May 1, 20i8B.a{ Exh. H, PDF 106-07.)

As of August 13, 2013, Defendants haaid the $9,241.70 demanded by Spif

Master. Defendants did not pagy interest on the sum. Al times, MC Inc. remained
current on all rent paymendsd real estate taxes.

On Friday, March 7, 2014, Daniel Rosendp of Spirit Master sent an email t
William Spina stating:

D]espite our numerougtampts, you have continusly refused to provide

pirit with the financial statements required under theeleds addition,
you refuse to pay the ouastding amounts owed onetlproperty taxes. To
the extent Spirit has not received trequired financial statements and

outstanding amounts by the end of iness on Tuesday, March 11, 2014,
we have instructed our counselproceed with legal action.

(Id. at Exh. I, PDF 115.)

On April 7, 2014, Spirit Master filed @omplaint alleging (1) breach of the Leas
(2) breach of the Guargn (3) breach of the impliedowenant of goodaith and fair
dealing, and (4) unjust anhment. (Doc. 1.)

On June 15, 2014, over two monthseanffiling the Complant, Spirit Master
served Defendants with a “Notice of Deftaand Demand for Cure” as is required O
Section 12.01(f) of theéease. (Doc. 76-1 at Exh. RDF 133-35). The notice detaile

two defaults: (1) failure to pay “interest in the amoun$824.17,” and (2) failure to

-3-

=

d

| the

w

t

D

y

|




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

provide financial statements and incomatetnents for YTD Q2013, YTD Q2 2013,
and YTD Q3 2013 and failure to producdlyfucompliant (with Section 9.03(a) of theg
Lease) statements for YTD @013 and YTDQ1 2014. Kd. at Exh. K, PDF 134.)

On August 11, 2014, the Gd partially granted Defedants’ motion to dismiss
and ordered Counts 8@ 4 of the Complaint dismissed. (Doc. 26.)

On August 29, 2014, thearties submitted a stipulation to amend the Compla
stipulating that Spirit Master could ametite Complaint without Defendants “waiving
their defenses relating to the timeliness, prtyriand relevance of the notices that we
served after the filing of Plaiiff's Complaint.” (Doc. 28 atl.) The Court granted the
stipulation, (Doc. 29,) and Spirit Mastelefi its Amended Complaint on September
2014. (Doc. 30.)

Spirit Master cites Section 12.02(e) tiie Lease, which provides that |
Defendants default, Spirit Master may “decate and recover fro [Defendants] all

Rental and other Monetary Obligations duel owing and scheduled to become due &

owing under [the Lease] bothefore and after the date efich breach for the entire

original scheduled Lease Term,” and as such Spirit Master demands from Defe|
$542,143.09, which includesdhinterest to which Spirit Maer claims to be entitled
together with accelerated rent, late charg@syrest, and “all assessments due and ow,
under the terms of the Lea% (Doc. 30 at  28-29.)
DISCUSSION

l. L egal Standard

The Court grants summary judgment whbe movant “showshat there is no
genuine dispute as to any maéfact and the movant entitled to judgment as a mattg
of law.” Fed. R. Civ. P56(a). In making this determination, the Court views t

evidence “in a light most favorlb to the non-moving party.” Warren v. City of

Carlsbad, 58 F.3d 439, 441 (9th Cir.1995). A] party seeking summary judgment

always bears the initial responsibility of infamg the district court of the basis for it;

motion, and identifying those portions ohégt record] which it believes demonstrate tt
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absence of a genuine igsaf material fact.”Celotex Corp. v. Catretd77 U.S. 317, 323
(1986). The party opposing summary judgntendy not rest upon the mere allegation
or denials of [the party’s] pleadings, but .. must set forth specific facts showing th;
there is a genuine issue for triaFed. R. Civ. P. 56(e)see Matsushita Et. Indus. Co.
v. Zenith Radio Corp.475 U.S. 574586—-87 (1986);Brinson v. Linda Rose Joint
Venture 53 F.3d 1044, 1049 (9th Cir. 1995). Substantive law determines which fac
material, and “[o]nly disputesver facts that might affect the outcome of the suit un
the governing law will properly praatlie the entry of summary judgmenfhderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986). “A fasisue is genuind the evidence is
such that a reasonable jurguld return a verdict fahe nonmoving party.’Villiarimo v.
Aloha Island Air, Inc.281 F.3d 1054, 1061 (9th Cir. 2002) (quothgderson477 U.S.
at 248).

1. Analysis

A. The$9,241.70 Paid to Defendants by Midland

Spirit Master has not established that M. has ever been delinquent in if
obligation under Section 6.0)(bf the Lease to pay Spillaster the estimated amour
owed for real estate taxes. As far as therceoeveals, MC Inc. paid the real estate tax
for the Property, on time and in full, at all times.

It is unclear whether the error that waade in overpaying the taxes was the fa
of Spirit Master or Midland. If Midland esneously deprived SpirMaster of funds, at
some point Spirit Master may have had amlagainst Midland. In turn, if Midland
erroneously paid funds to Defendants, Midlehad the problem of eking the return of
those funds. At any ratdydse funds did not constitute antstanding obligation to pay
real estate taxes. The Property’s realtestaxes were timely paid to Spirit Master b
MC Inc., in accordance with tihe terms of the Lease. Raththose funds constituted a
allegedly erroneous payment which Defendaméy or may not have had a legal duty
repay, but any such duty did notsar from the terms of the Lease.
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Moreover, Spirit Master does not and canpoint to any language in the Lease

suggesting that in thevent that Midland should accidalty send money to Defendant

UJ

and that Midland should wisto see that money returne8pirit Master is entitled to
impose interest on that money pending itsmretuThere is no evehce that the money
sent by Midland constituted an outstandiregl estate tax payment as opposed tq
monetary sum sent in error. At this poitite sum has been returneoluntarily. Spirit
Master identified no basis under the LeaseSpirit Master’s claim for interest on that

sum.

The Court therefore grants summary judgment to Defendants on Spirit Master’

claims to the extent they are based on theefedt” Spirit Master has attempted to charge
MC Inc.

B. Financial Statements

Defendants argue that MC Inc. sulosialy complied with the provisions of
Section 9.03(a) of the Lease, which requix&S Inc. to submit financial statements tp
Spirit Master. (Doc. 78 at 14.) Defendants gdlehat Spirit Master has received all of
the requested financial statements; howelefendants do not allege that the financial
statements were consistenybmitted on time or that theyere consistently GAAP
compliant. [d.) Rather, Defendants argue that anfyailencies with the financial reports
do not constitute material ésches of the Leaseld(at 6-8.) Alternatively, Defendants
argue that Spirit Master did not provideoper notice with an gportunity to avoid
litigation by curing the alleged defauit(at 11-13,) that Spirit Master waived its right to
demand that the financial statements be GAAP complidna( 13-14,) and that Spirit
Master failed to allege in its Complaint Amended Complaint or tprovide notice that
the financial statements were dedici for not being GAAP compliant.Id( at 14-15.)
Defendants further argue that Spirit Mastes failed to establish &t it was damaged.
(Id. at 15-16.)

“[IN]early all courts holdthat, regardless of the langwagf the lease, to justify

forfeiture, the breach must be ‘material,er®us,” or ‘substantial,”” and the Arizona
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Supreme Court held that such is the caseé\rizona: *“a forfeitwe for a trivial or
immaterial breach of a commerclabse should not benforced.” Found. Dev. Corp. v.
Loehmann’s, In¢.163 Ariz. 438, 445-46, 788 P.2d89, 1196-97 (1990). “[A] court’s
decision to permit termination must bemigered by notions of equity and commg

sense.” Id. at 445, 788 P.2d at @6. Even “a material provision of a lease may

breached in such a trivial manner that to enforce aiforéewould be unconscionable

and inequitable.”ld. at 446, 788 P.2d at 1197.

To determine whether a breachmaterial, the Court must consider:

(a) the extent to which the injuredrpawill be deprivedof the benefit
which he reasonably expected,;

(b) the extent to which #hinjured party can be adequately compensated [by
damages] for the part of that béhef which he will be deprived;

(c) the extent to which the party fai§ to perform or toffer to perform
will suffer forfeiture;

(d) the likelihood thathe party failing to ﬁerfo_rmr to offer to perform will
cure his failure, taking account @fll the circumstances including any
reasonable assurances;

(e) the extent to which the behavifr the party failing to perform or to
offer to perform comports with standards of good faith and fair dealing.

Id. at 446-47, 788 P.2d at 1197-98 (quotitestatement (Second) of Contracts § 241).
Here, Spirit Master provides no basisoopwhich the Court could find that MC
Inc.’s failure to regularly submit its finaiat statements on time and in accordance w
GAAP specifications constitutes a material loteaf the Lease. Spirit Master maintain]
that MC Inc.’s tardy andan-GAAP-compliant submissions “deprived Spirit of a cent
benefit of the Lease and therydifeblood of Spirit's busings — the ability tanonitor the
value of its properties and make operationaligiens accordingly.” (Doc. 88 at 12.
Spirit Master never provides specific facts bather repeats the vague allegation thai
“relies on the financial statements to monitbe value of its investments and plan fq
sales and purchases.”ld(at 14.) These allegationseainsufficient to meet Spirit
Master's burden in opposing a motion feummary judgment. The party opposing

summary judgment “must set forth specific fashowing that there is a genuine issue 1
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trial.” Fed. R. Civ. P. 56(egee Matsushita Elec. InduSo. v. Zenith Radio Corp475
U.S. 574, 586-87 (1986Brinson v. Linda Rose Joint VentufsS F.3d 10441049 (9th
Cir. 1995). Spirit Master faslto specify how the tardias or non-GAAP-compliance of
MC Inc.’s financial statemes impeded Spirit Master asmade operational decisions.

More to the point, SpirMaster fails to allege that it rda any operational decisions to its

financial detriment as a result of MC Inc. submitting its financial statements at a ¢lela

and/or without GAAP compliance. The Cotinerefore holds that MC Inc.’s failure to
regularly submit its financial statement time and in accordance with GAAP
specifications does not constitute a matebi@ach of the Lease. As such, the Court
grants summary judgment to f2adants on the issue of whether Spirit Master can effect

a forfeiture by accelerating the lease.

—

Although MC Inc.’s breaches were notter@al and do not justify acceleration o
the lease, Spirit Master nonetheless can sd@eever damages, if any, it suffered ag a
result of the minor breaches. “[T]he victimaminor or partial bech must continue his
own performance, while collecting damages whatever loss # minor breach has
caused him.”Zancanaro v. Cross885 Ariz. 394, 400, 33P.2d 746, 750 (1959).

Spirit Master attempts to shift the rden of proving damages to Defendants,
stating that “Defendants fail fwrove that Spirit hasot been damaged ltlyeir breaches.”
(Doc. 88 at 13.) Damages are an essentmheht of an action for breach of contragt,
and thus it is incumbent up@pirit Masterto establish the existee of damages. “To
bring an action for the breach of the contraioe plaintiff has the burden of proving the
existence of the contract, itseach and the resulting damage&taham v. Asburyl12
Ariz. 184, 185, 58 P.2d 656, 657 (1975). Spirit Masteserts that it “has had to expend

considerable resources, among them, attorneys?feepursuing the timely submission

2 Spirit Master claims that it is “entitled teqoup its attorneys’ &s incurred to enforce
the Lease Agreement under Seetl/.07.” (Doc 79 at 10.5ection 17.07 of the Leas¢
provides that “[ijn the everaf any judicial or other advsarial proceeding concernlng1
this Leaseto the extent permitted by Lay&pirit Master] shall be entitled to recover g
of its reasonable attorney®ds and other Costs . . . (Doc. 30-1 at PDF 40) (emphasi
added). In making a determtren of what is reasonable @awardable under the lease
as well as what may be awardable undeteststatute, the Cadumvould also likely

L 0 p = 174
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of financial statements in GAAP format.” (Doc. 79 at 10.) Spirit Master points

William Spina’s deposition téisnony, in which he admittetb receiving emails from

Spirit Master requesting delinquent financiatstments. (Doc. 87 CSOF at 11 1 9; Dg

87-1 at PDF 90-93.) Spirit Master alsoimie to Daniel Rosenberg’'s depositio
testimony, in which he states that balled and emailed William Spina on multipl
occasions and had a difficult targetting in touch #h him. (Doc. 87CSOF at 12  12;
Doc. 87-1 at PDF 255-56.) Viewing the estdte in the light modtavorable to Spirit
Master, this evidence is suffent to establish a question f#ct as to whether Spirit
Master was damaged by MC Inc.’s immaterial breaches of the Lease.

Defendants argue that Spirit Master waivisdright to demandhat the financial
statements be GAAP compliant(Doc. 78 at 13-14; Do@5 at 9-11.) Spirit Master
responded that the Lease provides that “[pjovision of this Lease shall be deeme
waived or amended except by a written instemt . . . signed by ¢éhparty against which
enforcement of such waiver amendment is sought.” 2. 88 at 17 (citing the Lease

Doc. 30-1 at Section 17.14.)) Defendaradvanced no argument challenging t

enforceability of Section 1741 The Court therefore asses that Section 17.14 is

enforceable and rejects the argument thatitSyaster waived its right to demand thg
the financial statements be GAAP compliant.

However, Defendants also argihat Spirit Master failetb allege in its Complaint
or Amended Complaint and failed to proighotice that Spirit Master was basing i
claims in part on the non-GAAP-compliancetioé financial statements. (Doc. 78 at 1
15.) Indeed, there is no mention of GAA&mpliance in the Congint or the Amended
Complaint, and both #hBreach of Contract claim ancetsuaranty claincomplain only
that MC Inc. failed to “timely” provide finamal statements. (Doc. 34 § 35, 1 41.) The
March 7, 2014 email from Wam Spina made no mentiasf GAAP compliance. (Doc.
76-1 at Exh. |, PDF 115.) The June 15, 20iice of Default likewise failed to providg

Defendants with notice that non-GAAP-complkia was a breach for which Spirit Masté

consider Defendants’ successful refutawdiPlaintiff's forfeiture attempt.
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was suing. (Doc. 76-1 at ExK, PDF 133-35). Thus, the lymnon-material breaches a

issue in this lawsuit involvéhe untimeliness of the finalad statements, not their nont

GAAP-compliance.

Defendants argue that SpiMiaster failed to properlgrovide notice in the manne
required by Sections 12.01(f) and 15.01 ofltkase. (Doc. 78 dt1-13.) Setion 15.01
provides that notice must be written, shube delivered &ording to certain
specifications, and must be sent to MC Inca atertain address, with copy sent to its
legal counsel. (Doc. 30-1 at 36.) Sectich01(f) provides that St Master must give
notice and then allow a period af least thirty days to “correct or cure” a breach of t
Lease. Id. at 30.) Spirit Master provided no pepnotice, as the informal emails t
William Spina alone do not corfypwith Section 15.01, and the Notice of Default w:
sent two months after the lawsuit wated, thereby deprivig Defendants of the

opportunity to cure and avoid litigation. However, Section 12.01(f) applies only whe

Is “within the reasonable powef [Defendants] to promptlgure” the breach. Here, the

only breach that remains viable is MC Indadure to submit timelffinancial statements.
Once those statements are late, submittindytatatements cannot “cure” the lateneg
and Defendants remain liable for damadleat accrued as a result of the delay
submission, if any. Becagisthere is no way to “cured breach based on tardines
Section 12.01(f) des not apply.

C. Breach of the Guaranty

To the extent that Spirit Master can peadamages as a result of MC Inc.’s failu
to submit timely financial statements, theirs may be liable under the terms of t
Guaranty. Summary judgmeisttherefore denied adhe Guaranty claim.

CONCLUSION

The interest that Spirit Master seeksrfir@efendants is not owed to Spirit Mastef

under the terms of the Lease, and Deferglante Spirit Master no outstanding monetar
obligation under the Lease.
111
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MC Inc.’s failure to consistentlyubmit timely and GAAP-compliant financia
statements is a breach of 8ex 9.03(a) of the Lease, btlie breach is not a materia
breach justifying forfeiture,ral Spirit Master is not entitled to acceleration of the Leasg.

Spirit Master failed to prade notice that its claimsere based in part on nont
GAAP-compliance and failed to base claiors non-GAAP-compliace in its Complaint
and Amended Complaint, ancetiefore GAAP compliance is notigsue in this lawsuit.

A genuine issue of matati fact exists as tavhether Spirit Master suffereo
damages as a result of MC Inc.’s immatebedach in failing to submit timely financia
statements. Therefore summgndgment is denied on Ho the Breach of Contract
claim—to the extent it seeks acka@amages—and thBuaranty claim.

IT IS THEREFORE ORDERED that the Motion for Summary Judgment
Defendants Martinsville Corral torporated, Victor Spingdmber SpinaWilliam Spina,
and Beth Spina (Doc. 78) GRANTED IN PART AND DENIED IN PART.

IT ISFURTHER ORDERED that the Motion for Padl Summary Judgment by
Plaintiff Spirit Master Funishg IV LLC (Doc. 79) isGRANTED IN PART AND
DENIED IN PART.

Dated this 21st day of March, 2016.

Honorable G. Murna Snow
United States District Jge
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