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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Sheena Marie Presley-Carrillo, No. CV-14-00742-PHX-JAT
Plaintiff, ORDER

V.

Carolyn W. Colvin,
Defendan

Plaintiff Sheena Marie Presley-Carrillappeals the Commissioner of Soci
Security’s (the “Commissioner”) denial ofsdibility benefits. Th€ourt now rules on her
appeal. (Doc. 38).

l. Background

A. Procedural Background

On August 30, 2010, Plaintiff filed aapplication for supplemental securit
income, alleging a disabilitgnset date of August 13004. (R. 157)The Commissioner

denied benefits on January 20, 2011, (R. &8y Plaintiff requested reconsideration, (R.

101). Plaintiff was again denied on @7, 2011, (R. 84), and she appealed.

On July 12, 2012, Administrative Law Jud@‘ALJ”) Earl C. Cates, Jr. held 3
hearing on Plaintiff's claim(R. 37-72). At the hearing, &htiff amended her disability
onset date to August 30, 2010. (R. 177)ldwang the ALJ’'s unfavorable decision, (R
17-35), Plaintiff appealed to the Appealsudcil. After the Appeals Council deniec
Plaintiff's request for review, (R1), Plaintiff filed an appeakith this Court. (Docs. 1,
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25). Plaintiff argues that thaLJ erred in rejecting the apions of Plaintiff's treating
psychologist ad examining psychologist, rejenfj Plaintiff's testimony of her

symptoms, assessing Plaintiff’'s residual timtal capacity, and in relying on medica

vocational guidelines to find &htiff to be ableto work in the national economy. (Dog.
38 at 1-3).

B. Medical Background

The Court will very briefly state the majpoints of Plaintiff's medical history,
which is more thoroughly recounted in thdministrative record. Plaintiff has a long
history of poly-substance alajsbeginning with childhoodse of marijuana and alcohal
and later expanding to methamphetamine. 462, 412, 436). Plaintiff has a history qf
arrests for thefts to obtaidrug money, and was incarcegdtfor two years. (R. 412),
After her release from prison, Plaintiff wdgagnosed with polysubstance dependence,
substance-induced psychotisalider with delusions, and taerline personality disorder
(R. 322).
Il. Disability

A. Definition of Disability

To qualify for disability baefits under the Social Setty Act, a claimant must
show, among other things, that she is “ural@isability.” 42 U.S.C. § 423(a)(1)(E). Thg

D

Act defines “disability” as théinability to engage in angubstantial gainful activity by
reason of any medically determinable pbgsior mental impairment which can bg
expected to result in deathwhich has lasted or can be egfel to last for a continuous
period of not less than 12 month4Z U.S.C. § 423(d)(1)(A). A person is:

under a disability only if his phical or mental impairment or
impairments are of such severttyat he is not only unable to
do his previous work but oaot, considering his age,
education, and work experienaangage in any other kind of
substantial gainful work wbh exists in the national
economy.

42 U.S.C. § 423(d)(2)(A).
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B. Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process for

evaluating disability claim®20 C.F.R. § 404.1520(a)(4ee also Reddick v. Chatdis7
F.3d 715, 721 (9th Cir. 1998 finding of “not disabled” aany step irthe sequential
process will end the inquiry. 20 C.F.R484.1520(a)(4). The claimant bears the burd
of proof at the first four stey) but the burden #ts to the Commissionet the final step.
Reddick 157 F.3d at 721. The five steps are as follows:

1. First, the ALJ determines whethee ttlaimant is “doing substantial gainfu
activity.” 20 C.F.R. 8 404520(a)(4)(i). If so, the claimant is not disabled.

2. If the claimant is not gainfully empley, the ALJ next determines whether

the claimant has a “severe medically determinable physical or mental impairmen

en

2

C.F.R. 8 404.1520(a)(4)(ii). Toe considered severe, the impairment must “significantly

limit[] [the claimant's] physical or mental #iby to do basic work activities.” 20 C.F.R. §
404.1520(c). Basic work activiseare the “abilities and aptitudesdo most jobs,” such
as lifting, carrying, reaching, understanding, carrying out and remembering si
instructions, responding appropriately to corkers, and dealing witbthanges in routine.
20 C.F.R. 8 404.1521(b). Further, the imp®nt must either have lasted for “

continuous period of at leastéwe months,” be expected last for such a period, or be

expected “to result in death.” 20 C.F.R484.1509 (incorporated by reference in 20

C.F.R. 8§ 404.1520(a)(4)(ii)). Bh“step-two inquiry is a deninimis screening device tg
dispose of groundless claimsSimolen v. Chatei80 F.3d 1273, 1290 (9th Cir. 1996).
the claimant does not have a severe inmpaitt, then the clainmh is not disabled.

3. Having found a severe impairmetite ALJ next determines whether th

impairment “meets or equals” one of the impairments listed in the regulations. 20 G.

8 404.1520(a)(4)(iii). If so, the claimant isufad disabled without fiher inquiry. If not,
before proceeding to the next step, the Alill make a finding regarding the claimant'
“residual functional capacity bad on all the relevant medicaid other evidence in [the]

case record.” 20 C.F.R. 8§ 404.1520(e). Arolant's “residual functional capacity” is th
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most she can still do despite all her impairmemicluding those that are not severe, a
any related symptoms. ZDF.R. § 404.1545(a)(1).

4, At step four, the ALJ determineghether, despite the impairments, th
claimant can still perform “past relevant workO C.F.R. 8404.1520(a)(4)\). To make

this determination, the ALJ ogpares its “residual functioh@apacity assessment . .|.

with the physical and mental m@nds of [the claimant's] pastlevant work.” 20 C.F.R.

8 404.1520(f). If the claimant can still perfotire kind of work she previously did, the

claimant is not disabled. Otherwigke ALJ proceeds to the final step.

5. At the final step, the ALJ determeim whether the claimant “can make 4
adjustment to other work’that exists in the natiohaeconomy. 20 C.F.R. 8
404.1520(a)(4)(v). In making this determioa, the ALJ considers the claimant]

“residual functional capacity” and her “agelueation, and workxerience.” 20 C.F.R.

8§ 404.1520(g)(1). If the claimant can perfoother work, she is not disabled. If the

claimant cannot perform other work, she Wil found disabled. Agreviously noted, the

Commissioner has the burden of proving thad claimant can perform other work.

Reddick 157 F.3d at 721.

In evaluating the claimant’s disabilitynder this five-step process, the ALJ must

consider all evidence in the case meco20 C.F.R. § 404.1528)(3); 20 C.F.R. §

404.1520b. This includes mieal opinions, records, $akported symptoms, and third;

party reporting. 20 C.F.R. § 404.1520 C.F.R. § 404.1529; SSR 06-3p.
C. The ALJ’s Evaluation Under the Five-Step Process

The ALJ applied the five-step sequehtevaluation process using Plaintiff's

amended alleged onset date of August 3Q020R. 222). The ALJ found in step one (¢
the sequential evaluation process that Efdihas not engaged in substantial gainf
activity since her amended alleged onset.d@e 24). The ALJ thefound Plaintiff to

have the following severe impairments: psychosis and personality disorder. (R
Under step three, the ALJ ndtéhat none of these impairmts met or medically equalec

one of the listed impairments that wouldut in a finding of dsability. (R. 22-24). The
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ALJ then determined that &hntiff's residual functional cagity (“RFC”) was the ability
to “perform a full range ofwork at all exertional levels but with the following
nonexertional limitations: the claimant rigts the ability to perfon simple, repetitive,
unskilled work on a sustained basis.” (R. 24ihder step four, the ALJ determined thi
Plaintiff is capable of perfoning her past work as astaer. (R. 29 The ALJ found
Plaintiff is not disabled. (R. 30).

D. Standard of Review

A district court:

may set aside a denial of disability benefits only if it is not
supported by substantial evidence or if it is based on legal
error. Substantial evidence meamore than a mere scintilla
but less than a preponderance. Substantial evidence is
relevant evidence, which considey the record as a whole, a
reasonable person might accept as adequate to support a
conclusion. Where the evidence is susceptible to more than
one rational interpretation, ore# which supports the ALJ's
decision, the ALJ’s decision must be upheld.

Thomas v. Barnhart278 F.3d 947, 954 (9th Cir. 200@nternal citation and quotation

marks omitted). This is becaus[tlhe trier of fact andhot the reviewing court must

resolve conflicts in the ewvahce, and if the evidencercaupport either outcome, the

court may not substitute its judgment for that of the AlMadtney v. Sullivan981 F.2d
1016, 1019 (9th Cir. ¥2). Under this standard, the @bwill uphold the ALJ’s findings
if supported by inferences reasonably drawn from the re&atson v. Comm’r of the
Soc. Sec. Admin359 F.3d 1190,1193 (9th Cir. 2004). Howevethe Court must consider
the entire record as a wholedacannot affirm simply by isating a “specific quantum of
supporting evidence.Orn v. Astrue 495 F.3d 625, 630 (9th Cir. 2007) (intern
guotation omitted).
lll.  The Opinions of Treating Physicians

A. Legal Standard

“The ALJ is responsilel for resolving conflictsn the medical record.Carmickle
v. Comm’r, Soc. Sec. Admim33 F.3d 1155, 1164 (9th rCR008). Such conflicts may

arise between a treating physician’s medicahigpi and other evidence in the claiman{

-5-
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record. A treating physician’s opinion is entitleo controllingweight when it is “well-

supported by medically acceptéedhical and laboratory diagmstic techniques and is no
inconsistent with the other substantial eviderin [the claimant]s case record.” 20
C.F.R. 8 404.1527(d)(25ee also Orn495 F.3d at 631. On the other hand, if a treati
physician’s opinion “is not well-supported” drs inconsistent wth other substantial
evidence in theecord,” then it should not bgiven controlling weightOrn, 495 F.3d at
631.

1. SubstantialEvidence

Substantial evidence that contradictseating physician’s opion may be either
(1) an examining physician’s opinion d2) a nonexamining physician’s opiniol
combined withother evidencel.ester v. Chater81 F.3d 821, 8334 (9th Cir. 1995).

In the case of an exanmg physician, “[w]hen amxamining physician relies or
the same clinical findings as a treatingyghian, but differsonly in his or her
conclusions, the conclusions of the exangnphysician are notupstantial evidence.”
Orn, 495 F.3d at 632 (citinlylurray v. Heckley 722 F.2d 499, 501-0®th Cir. 1984)).
To constitute substantial ewdce, the examining physicianust provide‘independent
clinical findings that differ from théndings of the treating physicianld. (citing Miller
v. Heckler 770 F.2d 845, &1(9th Cir. 1985)). Independertirscal findings can be either
“diagnoses that differ from thesoffered by another physiciamnd that are supported b
substantial evidence, . . . @indings based on objective dlieal tests that the treating
physician has not herself considerdd.”(citing Allen v. Heckler749 F.2d 577, 579 (9th
Cir. 1984);Andrews v. Shalaléb3 F.3d 1035, 104®th Cir. 1995)).

“The opinion of a nonexamining physici@annot by itself constitute substantia
evidence that justifies the refgon of the opinion of eithean examining physician or g
treating physician.Lester 81 F.3d at 831. Such an opinisronly substantial evidence i
supported by “substaat record evidence.Id.

2. Discounting of a Treating Physician’s Opinion

If the ALJ determines that a treatingygitian’s opinion is inconsistent with
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substantial evidence and istntm be given controllingveight, the opinion remains
entitled to deference and should be weighedording to the factors provided in 2
C.F.R. 8 404.1527(cPrn, 495 F.3d at 631; SSR 96-2pdaiThese factors include (1) thg
length of the treatment relatidnip and the frequency of examation; (2) the nature and
extent of the treatment relationship; (3) thdent to which the opion is supported by
relevant medical evidence; (4) the opiniontmsistency with the recd as a whole; and
(5) whether the physician is a specialist ggzan opinion within his specialty. 20 C.F.R
§ 404.1527(c).

If a treating physician’s opinion is nabntradicted by the opinion of anothg
physician, then the ALJ may discount theating physician’s opinion only for “clear an
convincing” reasonsCarmickle 533 F.3d afl164 (quoting_ester 81 F.3d at 830). If a

treating physician’s opinion is contradictieg another physician’s opinion, then the AL

may reject the treating phys@aa’s opinion if there are {secific and legitimate reasons$

that are supported by subdiahevidence inthe record.”ld. (quotingLester 81 F.3d at
830).
3. Opinions on Disability

Finally, “[a]lthough a treating physiais opinion is generally afforded the

greatest weight in disability cases, it nst binding on an ALJwith respect to the
existence of an impairment or tlhdtimate determination of disability.Tonapetyan v.
Halter, 242 F.3d 1144, 1148 (9th rICi2001). This is becaudbe determination as to
whether a claimant is disabled is an &sseserved to the Comssioner. 20 C.F.R. 8
404.1527(d)(1). Thus, even if a treatingypician’s opinion is ontrolling, it does not
necessarily lead to fanding of disability. SeeMagallanes v. BowerB81 F.2d 747, 753
(9th Cir. 1989) (rejecting a treag physician’s opinion of disability).

B. Discussion

Plaintiff argues that the ALJ erred issigning little weight tathe opinions of
Plaintiff's treating physician Dr. Mateus dexamining physiciabr. Van Eerd. (Doc. 38
at 19).

O
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1. Dr. Mateus

Dr. Mateus was Plaintiff'sreating psychiatrist frorrebruary 2011 through Jung
2012. (R. 744-802). In Febmya2012, Dr. Mateus assessBthintiff as having a mild
impairment (defined as not affting Plaintiff’'s ability to funtion) in the areas of relating
to other people, dailgctivities, personal habits, and coiwton of personal interests. (R
517). Dr. Mateus assessed Plaintiff as hgvinoderate limitations (affecting but ng
precluding Plaintiff's ability to function) in carrying o instructions, responding
appropriately to supeision, responding appropriayetto coworkers, and performing
complex or varied tasks. (R. 518). Dr. Mateassessed Plaintiff as having moderatg
severe limitations (seriously affecting Pl#is ability to function) in responding to
customary work pressures and compleangpormal workday/workweek. (R. 517-18).

In June 2012, Dr. Mateus completedugnalated assessment in which she asseg
mild limitations with the exceptions of sponding appropriately to supervision ar
coworkers, responding to customary worlegsure, which she assed as moderately
severe, and in the areas of performing clempr varied tasks and completing a norm
workday/workweek, which she assed as moderate. (R. 519-20).

The ALJ rejected Dr. Mateuspinion on the grounds th&ir. Mateus included no
objective or clinical findings to support hassertions, and her opan contradicted her
own treatment notes, “which show of relativelhremarkable mental status examinatio
and global assessment of ftinaing ratings consistenthat 70, which denotes mild
symptoms.” (R. 28).

Plaintiff first argues that Dr. Mateus’ failure to include additional comments
the assessment forms does not excuse thefrabd the requirement that his rejection g
Dr. Mateus’ opinion be for clear and convimg reasons. (Doc. 38 at 20). Plaintif

correctly citesSmolenfor this proposition,i¢l.), and the Court agreeSee Smoler80

F.3d at 1288. Nevertheless, the ALJ’'s clead convincing reason for rejecting Dr.

Mateus’ opinion was the contradiction beem the assessment form opinions and

Mateus’ own treatment notes,wdich the Court now turns.
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Plaintiff contends there was no contain between Dr. Mateus’ assessment
Plaintiff's work capacity andher treatment notes. (Doc. 38 zit). Plaintiff cites Ninth
Circuit case law emphasizing that an Acdnnot cherry-pick the best days of
claimant’s cyclical mental fadth condition to support a finaly that a claimant can work
(Doc. 38 at 21-22) (citingsarrison v. Colvin 759 F.3d 995, 101781(9th Cir. 2014)).
But the ALJ did not cherry-pick portions @fr. Mateus’ treatment notes to support
finding of non-disability. Rathr, the ALJ specifically notke that Plaintiff's “global
assessment of functioning ratings” (“GAF” ratings) were “consistently at 70.” (R.
Thus, although Plaintiff’'s syptoms may have waxed andrved over time, Dr. Mateus’
consistently assessed PiaEif’'s GAF rating at 70.

The Ninth Circuit case cited by Pléfh supports the ALJ’s reliance upon thg

consistency of Plaintiff's GAF rating. I@arrison the Ninth Circuit stated:

While ALJs obviously must relpn examples to show why
they do not believe that a claintas credible, the data points
they choose must in facbwstitute examples of a broader
development to satisfy the applicable “clear and convincing”
standard. Here, the recordveals a tortuous path: some
symptoms came and went (e.g., paranoia, hallucinations,
pseudo-seizures), some sympt sisted nearly the whole
period (e.g., insomnia, bouts depression and mania), and
still other symptoms appear toave remained a constant
source of impairment (e.g., intense anxiety). Garrison's
diagnoses of PTSD and bipoldrsorder remained constant
across all treatment records,daner GAF score consistently
hovered around 50 to 55.

759 F.3d at 1018. In that case, the Ninthcdi relied upon a consistent GAF score

assessing the claimant’s overall ability to fuantiThere, because, rart, the claimant’s
GAF score remained at 50-55 despite peaRkd valleys in her symptoms (such 4§
hallucinations), the Court held that the ALdeel in concluding that a “few short-livec
periods of temporary improvement” dermined the claimant’s testimorigl.

In the present case, Plaintiff's GAF scoesnained constant &0 throughout Dr.
Mateus’ treatment records. (R4%, 749, 751, 753755, 757, 759, 761765, 767, 769,
771, 773, 778, 780, 782, 784, 786, 7880,7992, 797, 800, 802). Thus, Plaintiff’

uniform GAF score encompaskeéhe natural variations iflaintiff's symptoms and

-9-
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reflects her overall ability to function. Furtineore, a review of Dr. Mateus’ treatmer
notes shows that, with limited exceptipidaintiff was consistently doing welbee(R.
744-802). To the extent the treatment natesument downward vatians in Plaintiff's
symptoms, these are concentragadlier in time and are thus less probative of Plaintiff's
current abilitiesCompare(R. 799, 801, 796-97, 787) (noting issues from February |23,
2011 through May 6, 2011With (R. 744-84) (consistently doing well from June 3, 2011
through June 12, 2012). Thushe ALJ correctly citedDr. Mateus’'s “relatively
unremarkable mental status examinatioms a clear and convincing reason for
discounting her opinion. (R. 28).

Plaintiff nonetheless argues that GAF scores are unreliable as a measurg of
claimant’s ability to pgorm work. (Doc. 38 at 24; Doc. 30 at 7). Garrison, the Ninth
Circuit did not reject a GAF score as indicative of a claimant’s capabibges59 F.3d
at 1018, and the Court sees no reason foctiapePlaintiff's GAF score of 70. Moreover
even if the ALJ had erred irelying upon Plaintiffs GAFscore, Dr. Mateus’ treatment
notes were by themselves clear and convinewidence that Plairffisuffered only mild
symptoms of mental illness, at least begng in June 2011. BhALJ did not err in
rejecting the opinion of Dr. Mateus.

2. Dr. Van Eerd

Dr. Van Eerd is a psychologist who exasd Plaintiff in December 2010. (R.
434). Dr. Van Eerd diagnosed Plaintiff wigisychosis, not otherwise specified; mogd
disorder, not otherwise speeifl; polysubstance dependenaad personality disorder

(R. 437). He opined that Plaiffi was mild to moderately limited in understanding simpje

[®X

work instructions and severely limited withore complex instructions, severely limite

1%

in “maintaining routine requiring multipleepetition,” and had a “poor ability to makg
work decisions on a consistent basis wpthor ability to manage stress.” (R. 438). Dr.
Van Eerd also found Plaintiff had moderditmitations with “suggestion of delusion
interfering with interaction,” and “severanitations” regarding adaptation. (R. 438).

The ALJ assigned little weight to Dr. Vanrdes opinion, stafig that the opinion

-10 -
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was “quite vague and imprecise since DrnMaerd did not definghe terms ‘mild’,
‘moderate’, or ‘severe’.” (R. 27). The ALJ alstated that Dr. Van Eerd’s opinion wa
not consistent with the medical evidencaeford, and that Dr. Van Eerd “did not ha\
the opportunity to review any recent medlieords or the hearing record.” (R. 27).
Plaintiff argues that the ALJ erred in ciibr. Van Eerd’s lack of review of the

hearing record or recent medical records dmsis for rejecting his opinion. (Doc. 38 |

e

nt

27). Plaintiff argues that “[i]jaccepted, that rationale would invalidate all pre-hearing

consultative examination results.Id() But the temporal limitadn of Dr. Van Eerd’s

opinion was a clear and convincing reason rgecting that opinion. Dr. Van Eerdg
rendered his opinion in Decé®r 2010, and thus he haxb opportunity to observe
Plaintiff after that date. Dr. Mateus’ treagnt records show a dramatic improvement
Plaintiff's mental health filowing May 2011. (R 744-84). Thus, th&LJ did not err in

pointing out this limitation irDr. Van Eerd’s opinion.

Thus, the ALJ offered a cleand convincing reason foejecting Dr. Van Eerd’s
opinion: Dr. Van Eerd’s opinion predated anbe in Plaintiff’'s condition. The ALJ citeg
as much when he referred to “recent medieabrds” and specifically cited Dr. Mateus
treatment records on the next page of l@sislon. (R. 27-28). The fact that more rece
medical records were not available to Dr.nM&erd does not mean that Dr. Van Eerqg
reviewing process was flawed. However, the thet more recent medical records sha
an improvement in Plaintiffscondition means that the efalness of his opinion is
diminished. The ALJ did not err in rejecting.l/an Eerd’s opinion otthe basis that Dr.
Van Eerd did not have the oppunity to review Plaintiff'smore recent medical records.

The Court need not address the balandelaintiff’'s argumentsegarding Dr. Van

Eerd because even if the ALJ erred in classifying Dr. Van Eerd’s opinion as “vagu

imprecise,” the ALJ could have properly repttthe opinion solely on the basis of Dr.

Van Eerd having no opportunity teview more recent medical records.

-11 -
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V. Plaintiff's Reported Symptoms

A.

Trembulak v. ColvinNo. CV-12-02420-PHX-JAT, 201wL 523007, at'8-9 (D. Ariz.

Legal Standard

An ALJ must engage in a twaiep analysis to determine
whether a claimant’s testimomggarding subjective pain or
symptoms is credibleLingenfelter 504 F.3d at 1035-36.
Irst, as a threshold matter, “the ALJ must determine whether
the claimant has presented @tfjve medical evidence of an
underlying impairment ‘whicttould reasonably be expected
to produce the ,oaln or other symptoms allegeld.”at 1036
(quoting Bunnell 947 F.2d at 344). The claimant is not
required to show objective medi evidence ofhe pain itself
or of a causal relationship tweeen the |m8alrment and the
symptom. Smolen 80 F.3d 1273, 12849th Cir. 1996).
Instead, the claimant must only show that an objectively
verifiable impairment “cou!dreasonablxsl be expected” to
produce the claimed pairLingenfelter 504 F.3d at 1036
quotingSmolen 80 F.3d at 1282kee alscSSR 96—7p at 2;
armickle 533 F.3d at 1160-61 (“remsable inference, not a
medically proven phenomenon”lf the claimant fails this
threshold test, then the ALdnay reject the claimant’s
subjective complaintsSee Smolen80 F.3d at 1281 (citin
Cotton v. Bowen799 F.2d 1403 (9tikCir. 1986) (reaffirme
in Bunnell 947 F.2d 341))

Second, if the claimant meethe first test, then “the
ALJ ‘may not discredit a clainm’s testimony of pain and
deny disability benefits solelypecause the degree of pain
alleged by the claimant is nsUpEorted %y objective medical
evidence.”Orteza v. Shalalah0 F.3d 748, 749-750 (9th Cir.
1995E§quot|ng?,unnel_l 947 F.2d at 346—-47). Rather, “unless
an ALJ makes a finding of magerln%_ based on affirmative
evidence thereof,” the ALJ mgaonly find the claimant not
credible by making specificrfdings supported by the record
that provide clear and conwimg reasons to explain his
credibility evaluation. Robbing 466 F.3d at 883 (citing
Smolen 80 F.3d at 1283-84 (“@e a claimant meets [step
one] and there is no affirma@vevidence sugsting she is
malingering, the ALJ may reject the claimant’s testimony
regat_ln%_ the severity of heaymptoms only if he makes
specific findings stating clear and convincing reasons for
doing so.”));see also, e.gLingenfelter 504 F.3d at 1036 (if
the ALJ has found nevidence of mallngmg?, then the ALJ
may reject the claimant'destimony ‘ondy_ by offering
specific, clear and convincing reasons for doing so”).

Feb. 10, 2014).

B.

Plaintiff reported her symptoms as aability to focus and feelings of confusiol

Discussion

-12 -
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that limited her ability to work(R. 254). Plaintiff argues ¢hALJ failed to provide clear
and convincing reasons forsdounting Plaintiff's testimny. (Doc. 38 at 29). The ALJ
rejected Plaintiff's testimony, finding Plaifftio be not credibldor numerous reasons
First, the ALJ noted that thebjective and clinical findingsvere not consistent with
Plaintiff's testimony regaling her limitations. (R. 25). Athe ALJ noted, Plaintiff sought
mental health services upon her release fpoison, and on initial intake was found t
have intact memory, fair judgment, ana indication of focus problems. (R. 412).

The ALJ cited treatment cerds that show wén Plaintiff maitained compliance
with her treatment and medications, hempyoms were stable and her outlook w;
positive. (R. 25)see alsdR. 441, 744-84). The ALJ alstted Plaintiff’'s consistent GAF
score of 70, with one provider rating rhat 60, which still reflects only moderat;
symptoms. (R. 25, 421, 442-4745, 749, 751, 753, 755, 75759, 761, 765, 767, 769
771,773,778, 780, 28784, 786, 788, 790, 792, 7800, 802). These treatment recorg
also showed that Plaintiff was proud ofr¢edf, working part-time, doing well, and ha
good social support. (R. 750).

The ALJ also cited Plaintiff's inconsent statements reghng her substance

abuse as a basis for compromising Planitiffesddoility. (R. 25-26).At the ALJ hearing,

A0S

1%

IS

Plaintiff testified that she had been soberXdb years since March 2011, and other than

that relapse, she had been sober ewaresshe left prison. (R. 55). The ALJ cite
Plaintiff's contradictory treatment record frajuly 22, 2011, at whitpoint Plaintiff had
reported being clean for onlw® weeks. (R. 775). Plaintiffgseatment records also shov
that Plaintiff told her psywlogist in September 2011 thslte drinks 1-2 beers on th
weekend. (R. 25, 768). ThALJ found these inconsistergtatements underminec
Plaintiff's credibility. (R. 25).

Additionally, the ALJ natd that although #hrecord contains evidence of inpatie
psychiatric treatment, (R. 492), this treatthwas because Plaintiff had stopped taki
her medications; worsened sytoms as a result of failure to take medications does

equate to disability. (R. 26].he ALJ found these facts diminished Plaintiff's credibilit
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as well because Plaintiff's treatment was nataesl by either herubstance abuse or he
refusal to take her medication. (R. 26).

Furthermore, the ALJ notatiat Plaintiff's descriptio of her daily activities was
inconsistent with her allegdunitations. (R. 26). Plaintiff neorted that she takes menta
health classes, searches jobs, enrolls in a GED program, helps with her child a
performs community service on weekends, attdnds church services. (R. 211). S
reported hobbies of walking, listening tousic and watching TVgoing to classes,
community service, and church on a regiasis. (R. 214). ThALJ additionally noted
that Plaintiff has expressed statements such as she was “uncertain if she desires t
to work.” (R. 26, 317). The Al also pointed out that Ptaiff had told her treatment
provider that she felt confidem her ability to get a job but felt her felony charges we
a barrier. (R. 26, 449). Plaintiff reported logiher last job due tdrug use. (R. 412).

In addition to the foregog, the ALJ also noted th&laintiff's credibility was

undermined by the inconsistencies reveddgder examination with Dr. House. (R. 27).

Dr. House noted Plaintiff had a “tendencygiwe contradictory responses” and appear

to be evasive and deceptiveritg the examination. (R. 318). Dr. House also noted t

Plaintiff initially denied consuming alcohol but then stated that she drinks regularly}

319). The ALJ found these ingsistencies to further undeime Plaintiff's credibility. (R.
27).

Plaintiff argues that the ALJ improperlysirted his own opinion to conclude thg
the objective findings did naupport a finding of disabilityDoc. 38 at 30). But the ALJ
did no such thing. As the Court has expldinge ALJ relied upothe treatment notes of
examining and treating physicsmo conclude that Plaifitivas not disabled. The ALJ
based his determination on the medical apisiexpressed in those treatment notes. |
ALJ’'s assessment of Plaintiff's credibility issaparate matter. Withgpect to Plaintiff's
credibility, Plaintiff argues thait is error to discount the severity of a claimant
symptoms based on a lackaidjective evidence. (Doc. 38 &D). But the ALJ discounted

the severity of Plaintiff's symptoms based loer history ofinconsistent statements. Th
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ALJ did not rely upon objective findings tdiscount Plaintiff's testimony. Rather
Plaintiff undermined her own credibility wh she repeatedly made inconsistgnt
statements and alleged daily activities thahdbcorrespond with hedaims of disabling
impairments. The ALJ did not rem finding Plaintiff to benot credible regarding het
abilities. Accordingly, the ALJ did not err nejecting Plaintiff’'stestimony regarding her
symptoms.

VI.  Plaintiffs RFC

Plaintiff argues that the ALJ erred iasgssing Plaintiff's RFC. (Doc. 38 at 34-35).
The ALJ determined that Pldifi has mild restriction in heactivities of daily living,
mild difficulties in social functioning, rad moderate difficulties with regard to
concentration, persistence, or pace. @). The ALJ found thatreatment records
showed Plaintiff could pesfm the activities of daily limg independently, and she
generally gets along well withthers. (R. 23). The ALJ cideto treatment records that
show Plaintiff's concetnation was typically reed as fair. (R. 23)see also, e.g(R. 441,
764, 766, 768). Although the ALJ recognizbdt these limitations, which the ALJ found
in the context of evaluating whether Pl#ifs mental impairments met the severg
impairment criteria of 20 C.F.R. Part 4®ybpart P, Appendix Mere not a residual
functional capacity assessmerihe ALJ used these limitans in later determining
Plaintiff's RFC. (R. 22-23). Ashown in the Court’'s analysef the ALJ’s rejection of
medical opinions and Plaintiff's reported syimms, the ALJ carefullyand specifically
evaluated the record evidencedetermine that Plaintiff's nmgal impairments were mild
and “not significant enough to preclude all employment.” (R. 28).

Plaintiff argues the ALJ erred in detammg Plaintiff's RFC as the ability to
“perform simple, repetitiveunskilled work on a sustained basis.” (Doc. 38 at 34).
Plaintiff cites authorities for & proposition that “failure taneet or equal a listed mentdl
impairment” cannot lead to the assumption tii& claimant has the capacity “to do at
least unskilled work.”1€l.) (citing SSR 85-15). Plaintiff contends that the ALJ failed [to

consider “other limitations that would impabt capacity to sustain work activities, sug¢h
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as difficulties with memory, responding to supsors and coworkergnd responding to
customary work pressures.ld( at 35). But the ALJ spdaially considered these

limitations. He noted that exanaitions consistently found &htiff to be “cooperative,

alert, and oriented withapd eye contact, appropriate affect, euthymic mood, logical

associations, non-psychotic thought contastact memory, and fair concentratior
intellect, insight, and judgment(R. 25). He noted that Pldifi generally got along with
others and reported that sheswgoing well at work. (R. 25xiting R. 764). The ALJ also

noted that Plaintiff's self-reported dailytadties required mental capabilities and soci

interaction similar to that needed for aining and maintaining employment. (R. 26)).

Although Plaintiff argues thahe ALJ impermissibly providkhis own opiron regarding
Plaintiff's RFC instead of relying upon the dieal evaluations in the record, (Doc. 38
35), the ALJ did not rely omhis own opinion in ssessing Plaintiffs RFC. Rather, th
ALJ assessed Plaintiffs RFC based upon redevidence in the cerd, including the
treatment notes of Plaintiffgeating physicians. The ALJted specific exhibits in the
record that supported his RFassessment. (R. 25-28). Thtlse ALJ did not make this

RFC determination based on loiwn opinion of Plaitiff’'s capacities but rather based on

the substantial record ewdce to which he cited.

Furthermore, Plaintiff testified at the Alhearing that she ds not have her GED

and she currently works part-time as a cledng her hours are limited. (R. 48, 50-51)).

Plaintiff testified that she has looked for racsubstantial employmé but has found it
difficult to find work because dfier criminal history. (R. 552). The fact that Plaintiff

may be practically unemployable does notam that she is @apable of working.

Substantial evidence supporte tALJ’'s assessment of Plaintiff's RFC, and the ALJ di

not err in finding Plaintiff tdoe capable of unskilled work.

! Plaintiff argues that the ALJ erreddaeise the ALJ did not ask the vocationgl

expert testifying at the haag whether Plaintiff'slimitations regarthg concentration,
gersstence, or paseould affect Plaintiff's ability tosustain work activities. (Doc. 38 a
4 n.26). Because the ALJ fadirPlaintiff capable of perfing her past work as §
cashier, the absence of vocational exgedtimony regarding Plaintiff's ability to
_e&form other work existing in the natial economy does not undermine the ALJ
inding.
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VIl. Medical-Vocational Guidelines

Plaintiff argues that the ALJ erreimh relying upon the Medical-Vocationa

Guidelines to conclude in e¢halternative that Plaintiffauld perform a number of other

jobs in the national economydides her past work as a cashi(Doc. 38 at 37). The ALJ
found Plaintiff was capable of performinger past work as a cashier, but in tf
alternative relied upon the Medical-Vocatibzuidelines (20 C.F.R. Part 404, Subp3g
P, Appendix 2) to find Plaintiff to be caple of performing dter jobs. (R. 29-30).

The Court need not add® Plaintiff's argument because the ALJ did not err|i

finding Plaintiff to be capable of perforngrher past work as a cashier. The ALJ not
that the vocational expert testified at theutreg that Plaintiff's work as a cashier w3g
unskilled, light work. (R. 29)see also(R. 54). Under this cksification, working as a
cashier was within Plaintiffs RFC. (R29). Moreover, the ALJ noted that Plaintif
testified that she lost her job as a cashieabse of her drug usand not because of he
mental health. (R. 29%ee alsoR. 412) (notes indicating Ptaiff lost her cashier job
because she “made ‘friends’ thvidrug users who came intbe store and they bega
bringing her drugs while she worked whieventually led to her termination”).

Plaintiff also testified that she wask®er and working part-time, and could wor

full-time doing janitorial work oms a parking lot cashiershe stayed on her medicatior

(R. 66-67). She testified that her currentdigation works well. (R. 68). The ALJ did not

err in finding Plaintiff to be capable of worlg as a cashier. Accordingly, any error in tf
ALJ’s alternative finding that Plaintiff was jgable of performing other jobs is harmles
error not warranting reversgbee Stout v. Comm’r, Soc. Sec. Adnmib4 F.3d 1050,
1055 (9th Cir. 2006).
VIIl. Conclusion

The ALJ did not err in findinglaintiff to be not disabled.

For the foregoing reasons,

IT IS ORDERED that the decision of the Admatrative Law Judge is affirmed.

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme]
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accordingly. The judgment will senas the mandate of this Court.
Dated this 24th day of September, 2015.

James A. Teilbﬂrg
Senior United States District Judge
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