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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Henderson Jordan, No. CV-14-00747-PHX-JAT
Petitioner, ORDER
V.

Charles Ryan, et al.,

Regpondents.

On September 1, 2015, this Court @ehPetitioner’'s Petition for Writ of Habea

UJ

Corpus and entered judgment on the Rxtiti (Docs. 24 and 25 Petitioner did not
appeal. Beyond the deadlines for filing motions for recamaitbn (14 days under Local
Rule Civil 7.2(g)) or motionso alter or amend judgmer2§ days under Federal Rule gf
Civil Procedure 59(e)), Petitioner filed a “mmti to reopen” on Jaawy 15, 2016. (Doc.
27). Respondent did not respond to the motion.

Petitioner claims to seek relief underdeeal Rules of Civ Procedure 60(b)(1),
60(b)(3), and 60(b)(6). Thermer two Rules have a one year statute of limitations from
the entry of judgment. Fed. R. Civ. Pro. 60(c)(1).

Preliminarily, the Court has read thdismotion, and notethat Petitioner makes
no actual argument under Federal Rules ofl @rocedure 60(b)(1), 60(b)(3) or 60(b)(6).
Instead Petitioner argues for reconsideratbrihis Court’'s September 1, 2015 Orderr.
Thus, what Petitioner filed ian untimely motion under Federal Rule of Civil Procedyre

59, which this Court does nbtive discretion to consideiSee Carter v. United Stateg
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973 F.2d 1479, 1488 (9th Cir. 1992). Theu@ could deny the motion on this basis.
Nonetheless, turning to Federal RuleCofil Procedure 60(b)(1), neither party hg
made any argument of mistake, inadvergrsurprise, or excusable negleSeeFed. R.

Civ. Pro. 60(b)(1). HowevePetitioner has alleged variofastual and legal errors.

cognizable under Rule 60(I8ee Liberty Mut. Ins. Co. v. EEO91 F.2d
438, 441 (9th Cir.1982). has also noted that, wie the legal error is a
mistake by the court, Ruk0(b)(1) is applicableSeed.; see also In re Int'l
Fibercom, Inc.503 F.3d 933, 941 n(Bth Cir. 2007).”

“The Ninth Circuit has sgsecificallyecognized that errors of law are

Prado v. Quality Loan Serv. CorgNo., 2014 WL 2119864, a2 (N.D. Cal. May 21,
2014).

When considering “mistake” the G must consider four factorsemoge v. U.S.

587 F.3d 1188, 1192 (9th Ci2009). Specifically;(1) the danger of prejudice to the

opposing party; (2) the length of delay andpitgential impact on the proceedings; (3) tf
reason for the delay; and (4) whetllee movant acted in good faithBateman v. U.S.
Postal Servs.231 F.3d 1220, 1223-2@th Cir. 2000). Sine neither party made any
argument regarding any of these factors, iasy difficult for the court to apply them,
However, to the extent obtaining relief undeule 60(b)(1) is the movant's burder
Petitioner has failed to show that any of théasctors weigh in higavor. Accordingly,
relief under Federal Rule of Givrocedure 60(b)(1) is denied.

Although the Petitioner cited Federal RoleCivil Procedue 60(b)(3), the Court
will not consider fraud, misrepresentation,neisconduct by the opposing party, becau
there is no evidence argument showing the presenof these issuesSeeFed. R. Civ.
Pro. 60(b)(3).

Finally, although the Court deems the be an untimelymotion under Federal
Rule of Civil Procedure 59, the Court will metheless consider the merits under Fede
Rule of Civil Procedural 60(b)(6). “Rulé0(b)(6) should be ‘used sparingly as &

equitable remedy to prevent manifestjustice™ and should be used only i

extraordinary circumstaneeto prevent or correct arroneous judgment.”In re Int'l
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Fibercom, Inc,. 503 F.3d 933, 941 (9th Cir. 2007) (citikbpited States v. Washington
394 F.3d 1152, 1157 (9th Cir. 2005)).

As indicated above, the Court has reweevthe entire motion. The motion simpl

Z

reargues matters that this Court alreadgsadered, de novo, iruling on Petitioner’s

14

objections to the Report and RecommendatiSee(Doc. 24 at 2, n. 2). Nothing in the
motion justifies relief for all of the reasona®d in the Order of September 1, 2015.
Accordingly, to the extent Petitioner hatedi a proper motion undd-ederal Rule of
Civil Procedure 60(b)(6), relief is denied.

In his motion, Petitioner alsseeks appointment of couhsé&or the reasons stated
above, the currently pending motion is untimahd, alternatively, without merit. Thus,
appointment of counsel is denied becaBstationer will not succeed on the merit§See
Weygandt v. Logk718 F.2d 952, 954 (9th Cir. 1983).

On February 4, 2016, Petitioner requediémend his penalg motion to add a

request for a certificate of appealability. eTRourt permits the request to amend, Qut

denies a certificate of appealability. Petitioner was required to timely appeal this Court’

judgment of September 1, 2015, and nothinthenpending motion renews or revives that
expired deadlineSee Sears, Sucsy & Co.lnsurance Co. of N. Americ&92 F. Supp.
398, 409 (N.D. lll. 1974). Hther, the motion to reopen wathout merit for the reasons
stated in the September 1, 2015 Order; thurtificate of appealability is denied for thie
reasons stated in the September 1, 2015 Order.

Based on the foregoing,

IT IS ORDERED that the motion to reopen caged motion forappointment of
counsel (Doc. 27) is denied.
111
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IT ISFURTHER ORDERED that the motion to anmel the motion to reopen
(Doc. 28) is granted to the extent that the Court permiendment to add the request fqg
a certificate of appealability, but the requiesta certificate of ppealability is denied.
Dated this 8th day of July, 2016.
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