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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

L Alicia Rascongt al., No. CV-14-00749-PHX-JJT
Plaintiffs, ORDER

V.

Clinton H Brookinsgt al.,

Defendants.

The Court considers Defendants ClintonBtookins, Jeremy King, Nicholas R
Welch, Steven Squire, and City of Phoesidoint Motion to Exclude Plaintiffs’ Expert
Randall C. Baselt, Ph.D. (Doc. 168, Baddot.), Joint Motion to Exclude Medical
Opinions from Plaintiffs’ Police Expert dger Clark (Doc. 169, Clark Mot.), Join
Motion to Exclude Plaintiffs’ Egert Stan V. Smith, Ph.D. @. 170, Smith Mot.), Joint
Motion to Exclude Plaitiffs’ Expert Michael M. BadenM.D. (Doc. 172, Baden Mot.),
Plaintiffs’ Response (Doc.0Z, Resp.), and Defendants’ i (Doc. 213, Reply). The
Court finds this matter appropridta decision without oral argumersiee LRCiv 7.2(f).

l. LEGAL STANDARD

Rule 702 of the Federal Rules of Evidemasks the trial cotiwith ensuring that
any expert testimony providesl relevant and reliabl®aubert v. Merrell Dow Pharm.,
Inc. (Daubert), 509 U.S. 579, 589 (1999). “Evidencerédevant if it has any tendency t
make a fact more or less probable than it wdag without the evidenand the fact is of

consequence in determining the action.” H&d.Evid. 401. The trial court must firs
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assess whether the testimony is valid artether the reasoning or methodology c;
properly be applied tthe facts in issudaubert, 509 U.S. at 592-9F.actors to consider
in this assessment include: whether tmethodology can be tested; whether t
methodology has been subjected to pegrew; whether the methodology has a knov
or potential rate of error; and whethee tmethodology has been generally accep
within the relevanprofessional communityld. at 593-94. “The inquiry envisioned by
Rule 702" is “a flexible one.td. at 594. “The focus . . . mubg solely on principles ang
methodology, not on the conelons that they generatdd.

TheDaubert analysis is applicable to testimpooncerning non-scientific areas d
specialized knowledgéKumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 141 (1999)
However, theDaubert factors may not apply to testimy that depends on knowledge ar
experience of the expert, ratitban a particular methodologynited States v. Hankey,
203 F.3d 1160, 1169 9 Cir. 2000) (citation omitted) (finding th&taubert factors do
not apply to police officer's testimony basen 21 years of experience workin
undercover with gangs). An expert qualifibg experience may testify in the form g
opinion if his or her expegntial knowledge will help thérier of fact to understand
evidence or determine a factigsue, as long as the testiny is based on sufficient datg
is the product of reliable principles, and #gert has reliably apipd the principles to
the facts of the cas&ee Fed. R. Evid. 702Daubert, 509 U.S. at 579.

Theadvisory committee notes on the 2000eaiments to Rule 702 explain tha
Rule 702 (as amended in respons®#nibert) “is not intended tgrovide an excuse for
an automatic challenge toethiestimony of every expertSee Kumho Tire Co., 526 U.S.
at 152. “Vigorous cross-examination, presgion of contrary evidence, and carefl
instruction on the bueh of proof are the traditional and appropriate means of attac
shaky but admissible evidenc®aubert, 509 U.S. at 595 (citation omitted).
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. ANALYSIS

A. Randall C. Baselt, Ph.D.

Defendants move to exclude the testimafiythe Plaintiffs’ expert, Randall C.
Baselt, because he is not qualified tfer opinions on issues other than
methamphetamine and alcohol uga] &is report fails to comply witbaubert reliability

requirements. (Doc. 168, Baselt Mot. at 4,Paintiffs contend that Dr. Baselt's opinio

—

Is reliable because he is an expert ind¢okagy which is “good gence” and his opinion

Is relevant to the case. (Doc. 207, Reap4.) Defendants concede that Dr. Baselt|is
gualified to opine about & decedent’'s level of metmphetamine intoxication.
(Doc. 168, Baselt Mot. at 2.)
1. Dr. Baselt’'s Qualifications
Defendants argue that Dr. Baselt is noaldied to offer expd opinions on law
enforcement restraints, TASER usagehygcal exertion, or cardiorespiratory
compromise. (Doc. 168, Baselt Mot. 4t) Defendants allege Dr. Baselt has no

experience or training as a police officerar TASER usage, and he does not have a

medical degree qualifying him to diagnose patients or opine about medical caugatio

(Doc. 168, Baselt Mot. at 4.) Plaintiffs resplotihat as a well-recognized toxicologist and

a leading expert in the field, whose nkois relied upon by medical examiners

Dr. Baselt’s opinion is reliable. (Doc. 207, Resp. at 4).

The Court has reviewed Dr. Baselt's M. Baselt has a Ph.D. in pharmacology
and over fifty years of experience in theldi of toxicology. (Doc. 168-1, Baselt Mot.}
Ex. 2, Baselt CV at 1-2.) Dr. Baselt hadti®n numerous peer-reviewed publications on
the effects of toxic drugs on humans. (Doc. 16&aselt CV at 3-7.) The Court finds that

—

through his ample research and experienceBAselt is qualified to offer expert opiniof
on the decedent’s level of methamphetannmexication, as Defendants concede.

The Court is not persuaded that Dr. Basequalified to offer expert opinions or
law enforcement restraints, B&R usage, cardiorespiratocompromise, or specific

medical causation and individual diagnodis. Baselt's CV contains no reference to

-3-
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research or experience with law enforcemmstraining techniqueand their effect on
the human body or aot TASER usage and its effeah an individual. (Doc. 168-1,
Baselt CV.) Further, Dr. Baselt is a traineditologist, not a medical doctor, and his CV
lacks any reference to qualifications aesperience, such as a medical degree |or
experience diagnosing patients, to offer amiogm about specifienedical causation and
individual diagnosis. (Dc. 168-1, Baselt CV)see In re Slicon Gel Breast Implants
Products Liability Litigation, 318 F. Supp. 2d 879, 913 (C.D. Cal. 2004) (finding a
toxicologist is not qualified to testifjon specific medical caason or individual
diagnosis). Dr. Baselt thus is not qualifi¢o opine on law enfeement restraints,
TASER usage, cardiorespiratory compreseji or specific medical causation and
individual diagnosis relatintp any of these areas.
Additionally, Dr. Baselt offers no methodglp, peer reviewed studies, or data he

relied upon about TASERS, lawfercement restraints, or ichorespiratory compromise

to form the basis for his report. (Doc. 168-1, Baselt Mot., Ex. 1, Baselt Report at 2.

Plaintiffs fail to offer any additional argumieregarding Dr. Baselt’s qualifications or th

D

reliability of his opinions orthese specific areas, leavingtbourt—and, as importantly
Defendants—to guess how Dr. Baselt formeddpmion and on whaif any, scientific

methodology he rested his inferences. (O¥&Z, Resp. at 4.) The Court is not required
“to admit opinion evidencthat is connected to esting data only by thgose dixit of the
expert.” Kumho Tire Co., 526 U.S. at 157 (quotinGen. Elec. Co. v. Joiner, 522 U.S.

136, 137 (1997)). Therefore, the Court will exclude Dr. Baselt’'s opinions on (law

enforcement restraints, TASER usage,ygital exertion, and cardiorespirator

Z

compromise on thBaubert reliability basis as well.
Similarly, Dr. Baselt's opinion that “ethamphetamine by itself would not have
caused this unfortunate outcome” is exclud@doc. 168-1, Baselt Report at 2.) This

statement is intrinsically intertwined withis above opinions regarding medical causation

and contributing factors to cause of deathd is therefore inadmissible. The Court wil

not reach @aubert reliability analysis on the generdifects of the decedent’s level of
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methamphetamine intoxication because. [Baselt's report offers no generalize
conclusions regarding this subject, only adividualized medical causation opinio
which is excluded, pursuatt the above analysts.

B. RogerClark

Defendants move to exclude all medicainogns proffered byPlaintiffs’ expert,
Roger Clark. (Doc. 169, Clark Mot. at 1.) &aldition, Defendantmove to exclude all

legal opinions and conclusions from Clark’s testimony. (Doc. @8k Mot. at 2.)

Plaintiffs admit that Clark is not qualified gpve medical opinions, and concede that hi

expert testimony will be limited to law enfement subjects of. usa force, training,
policies, tactics, procedures, administratisupervision, and discipline. (Doc. 207, Res
at6.)

The Court accepts Plaintiffs’ concessiamd finds that Clark is not qualified td
opine about medical causation, physiolobietiects of a TASER, the progression d
asphyxiation, the medical effects of a catdtiold, or any medical opinions related 1
Sanchez’s cause of death. Clark has no mktlaiaing, experience in medical diagnosi
or any qualifications that would permit himaddress medical issues. (Doc. 169-1, Clg
Mot., Ex.1, Roger Clark CV.) TnCourt accepts Plaintiffs litations that Clark will not
opine about “(1) TASER engineering, etectronic function, (2) medical risks o
physiological effects associatedth being exposed to a TASE . . . (3) the lethality of
the TASER . . . [or] whether the activatdtASER actually delivered a stream g
electricity to Sanchez.” (@c. 207, Resp. at 6).

Defendants’ second contention, th@&lark is not permitteé to offer legal

conclusions, raises the question about thengxtewhich an expert may offer opinion

! Although the Court excludes the opiniewidence offered in Dr. Baselt's expe
report undeDaubert, the Court also notes that Dr. Baselt’s report defies the requirem
set forth by Federal Rule of Civil Proagd 26(a)(2)(b). “The purpose of the expe
report is to ‘set forth the substance of the aiexamination’ and ieffect, dispense with
the need to depose the expert witneBsirk v. Sate Farm Fire & Cas. Ins. Co., No. 14-
cv-02642-PHX-SMM, 2017 WI4676588, at *4 (D. Ariz. Ma 27, 2017) (quoting Fed.
R. Civ. P. 26 advisory commités note to 1993 amendmem?lamtlff’s attempt to offer
an expert report by Dr. Baselt comprisingotwaragraphs fail _
substance and fails to give Defendants matyce of what his testimony will comprise.

-5-
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on matters that should lie withe jury. Federal Rulef Evidence 704 allows an expert t
express an opinion on artionate issue to be decided Kiye jury, however, the Ninth
Circuit has made clear that the proprietyaof expert opinion “ultimate issues” does
not permit an expert to offer legal conclusionahktar v. Cal. State Univ., Hayward,
299 F.3d 1053, 1065 10 (9th Cir. 2002) (“However, aexpert witness cannot give a
opinion as to her legal colusion, i.e., an opinion oan ultimate issue of law.”).

To the extent that Defendants seek &cpude Clark from testifying as to what us
of force is justified, or offering an opimothat a particular amount of force was n
justified under the facts of this case, the motis denied. In additionn light of Clark's
experience and training ipolice practices and the usd# force generally, and the
undisputed fact that a TASER is a devibesigned to obtain compliance through tk
application of physical force, Clark may opiabout whether the use of the TASER W
justified under the circumstances. Defenddrdse not established that such testimo
must be excluded nor that thistienony constitutes a legal conclusion.

However, to the extent that Clarkfers legal opinions and conclusions, h

testimony is precluded. While Clark may fre@lgine that the officers should not havE

acted in the manner that theyldor that they should have m®something else, he shoul
not volunteer an opinion th#te officers acted unconstitahially or exercised excessivs
force. Legal opinions or conclusions areleded from Clark’s testimony. Accordingly
Defendants’ motion is granted to the extegitected above and is otherwise denied.

C. Stan V. Smith, Ph.D.

Defendants move to exclude the testimaiyStan V. Smith, Ph.D. relating td
decedent’s economioss and the “loss of value ofdif. (Doc. 170, Smith Mot. at 1.)
Defendants argue that the economic lossutalions are based on speculation and tf
Smith reviewed insufficient data in orderreach such an opiniofDoc. 170, Smith Mot.
at 1-2.) Additionally, DEendants argue that Dr. SmitH'®ss of value oflife” opinion
lacks reliability and invades ¢hprovince of the jury. (Docl70, Smith Mot. at 2.)

Plaintiffs maintain that B Smith’s opinionsare admissible because they are based
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economics, which is a widely accepted and delipon science, and the “loss of value

life” opinion in particular is well accepted @mpublished in peer reviewed journals.

(Doc. 207, Resp. at 6-7, 9.)

1. Economic Loss Opinion

Turning first to Dr. Smith’s opinions oeconomic loss, Defendants argue that h

economic damages calculations are spéiselaand not based on sufficient data.

(Doc. 170, Smith Mot. at 3.) Defendants fecan the fact that Dr. Smith made h

calculations assuming Sanchez would ob&i€ommercial Driver's License (“CDL”)

and be working full-time as a truck driver Bgnuary 1, 2014 and continue to do so until

age eighty. (Doc. 170-1, Smith Report at.#{Befendants argue that this assumption

too speculative, and that Dr. Smith failedet@mluate how a truck driver employer woul

assess Sanchez's criminal and substaresen history and the regular drug testing

required in order to maintain truck driviegnployment. (Doc. 170, Smith Mot. at 4-5.)

Reliability analysis focuses on the “priples and methodology” of the expert
“not on the conclusions #b they generate.” Daubert, 509 U.S. at 595. However
“conclusions and methodology are not enyirdistinct from one @aother” and nothing

“requires a district court tadmit opinion evidencthat is connected texisting data only

by theipse dixit of the expert."Gen. Elec., 522 U.S. at 146. In loss of future income

calculations, some assumptions about the future are required. For examplg
calculation would have to agse how long an individual M work, whether or not they
will be injured in the futureand that the individual will nothange career paths, go t
school, or otherwise make a significant kifeange. Here, Dr. Smith clearly identifies h
assumptions that Sanchez would finish @BL training and obtain employment in tha
area by 2014. (Doc. 170-1, SmReport at 4-5.) The accunaof these assumptions an
whether Dr. Smith could project Sanchez’'sufe earnings from those assumptions is
question better left to the jury. “Vigorousross-examination” and “presentation d
contrary evidence” during trial is the appriate method for such a determinati@ee

Daubert, 509 U.S. at 595. Additionally, these asgtions are not comtted to the data
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only by theipse dixit of the expert, but rather by Sanzltsehistory of enrollment in the
Phoenix Truck Driing Institute in 2011. (Doc. 170-Kmith Report a#d; Doc. 170,
Smith Mot. at 4-5.)

Despite challenging those base aggtions, Defendants do not argue th
Dr. Smith’s methodology for calculating tHess of future earnings projections wa
unreliable. Dr. Smith clearly identified thsource of his wage data, accounted for t
offset of personal consumptiorgal wage growth, and disaaurates. (Doc. 170-1, Smith
Report at 2-5.) Additionally, byooking at Table 9 of DrSmith’s report, the jury can
estimate wage loss based off of any age Mr. Is@nstopped working, rather than just
age eighty. (Doc. 170-1, Smith Report at ZEhg Court thereforeriids that Dr. Smith’s
calculation of future earngs does not entail the unrdlibty that would warrant
exclusion of his opinion under ti¥aubert standard.

2. Loss of Value of Life Opiniof

Defendants argue that Dr. Smith’s “lost value of life” or hedonic damages

opinions are unreliable. (Doc. 170, Smith Mait.2.) Dr. Smith’s methodology combine
many economic studies about what society gaygreserve the ability to lead a norm;
life. (Doc. 170-1, Smith Report at 6.) Thederlying studies use government statistics

determine what risk premiuemployees demand to work in riskier jobs, assess consu

behavior and purchases offedg devices, evaluate whaeople spend on government

required reduction of risk purabBes, as well as to perforoost-benefit analyses of

government safety regulatiorend programs that reduceski of death. From thess

2 Although Defendants argue in their Replly that Mr. Smith’'s opinion ablout
a

hedonic damages is irrelevant as a matteArfona law, (Doc. 213, Reply at 8), thg
Court does not consider new argumemigde for the first time in a reiol rowiec v.
Capital Title Agency, Inc., 790 F. Supp. 2d 997, 1002 .([Ariz. 2011) (“It is well
established in this circuit that courts will nainsider new arguments raised for the fir
time in a reply brief.”) (citingBach v. Forever Living Prods. U.S, Inc., 473 F. Supp. 2d
1110, 1122 n.6 (W.D. . 2007)). The relevae argument has not been fully briefg
by both sides; therefore, the Court will noce the relevance issue at this time. T
Court will mave forward with the reliabilitgnalysis assuming that the hedonic damag
are relevant for the purposes of this motion.

-8-
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numbers, economists extrapolate the costifeesaved. (Doc. 170-1Smith Report at 7.)
For example, Dr. Smith explains:

[a]s a hypothetical example of the methodology, assume that

a safety device such as a carbboonoxide detector costs $46

and results in lowering a person’s risk of premature death by

one chance in 100,000. The cost per life saved is obtained by

dividing $46 by the one 00,000 probability, yielding
$4,600,000.

(Doc. 170-1, Smith Report at 7.)

While the Ninth Circuit Court of Appeals has not directly ruled on f{
admissibility of the type of hedonic damagedewice that Dr. Smith offers, the court ha
offered concerns regardingr.DSmith’s model. The Ninth @uit notes that it “may be
informative to a juy to know what peoplspend voluntarily out ofheir own pockets to
reduce their own chances of deatbdrn v. Burlington N. Santa Fe RR. Co., 397 F.3d
1183, 1195 (2005). Hower, the court notes that the uslekss of Dr. Sith’s testimony
is reduced when he averagbe figure individuals may paout of pocket “with other
estimates, [which are] likelyo be much higher, and not ali informative about how
much people value their own enjoyment of liféd: As the Ninth Circuit goes on to

explain,
[tihat a government safety pr@gn costs a certain amount per
life saved, or that the gom@ment requires purchase of a
certain kind of safety equipent, may suggest a collective
policy judgment the governmehas made, or may represent a
policy selected for reasons other than the cost-benefit analysis
“hedonic analysis” impliesyr even a nataken policy.

Id.; see Mercado v. Ahmed, 974 F.2d 863, 871 (7th Cir. 199@dlentifying other issues
such as, election years and the influence lolbying, that prompt government health ar
safety measurgs

The Court agrees with the Ninth r@uit's evaluation that Dr. Smith’'s
guantification of hedonic damages does naueaaiely project the value people place (

the enjoyment of life, but rather an a#d figure that couldeflect many different
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government policy judgements. Further, evfethe figure only reflected what the publi¢

spends out of its own pockeis safety devices, this spendifig probably influenced as

much by advertising and marketing decisionade by profit-seeking manufacturers . | .

as it is by any consideration by cansers of how much life is worth3mith v. Jenkins,
732 F.3d 51, 66-67 ¢t Cir. 2013) (quotingvercado, 974 F.2d at 871). The Court find

that Dr. Smith’s calculations are too spetiuka and unconnected to how an individu

values their life and is therefore not sukictly tied to the facts of the case and |i

unhelpful to the juryin determining the “loss ofalue of life”. Under Rule 702,
Dr. Smith’s “loss of value dlife” testimony is inadmissibleSee, e.g., Daubert, 509 U.S.
at 591 (“scientific validity for one purpose n®t necessarily scientific validity for other
unrelated purposes”)Ayers v. Robinson, 887 F. Supp. 1049, 1064 (N.D. Ill. 1995

(ruling, after an extensive analysis ofetimethodology involved, that Dr. Smith’'s

testimony failed to survivBaubert analysis and was unlipéul to the jury).

D. Michael M. Baden, M.D.

Finally, Defendants move to exclude Magh M. Baden’s, M.D, opinion on the
City's TASER Policy and his medical temony about methamphetamine, restrictiy
breathing, and effects of TA&Eelectrocution. (Doc. 172, Ban Mot. at 2.) Defendants
argue that Dr. Baden is not qualified edfer opinions about police policy and hi
statements regarding police TASER policy sddug excluded. (Doc. 172, Baden Mot.

7.) Further, the Defendants argue that Ddéd#s medical opinions are mere conclusio

without any support from objective, indepent research or verifiable evidence.

(Doc. 172, Baden Mot. at 7-8.) Plaintiffsspond that Dr. Baden is a world renowng
forensic pathologist and famsic pathology is “good saiee.” Therefore Dr. Baden’s

opinion is reliable. (Doc. 207, Resp. at 10-11.)

The Court has reviewed Dr. Baden’s C\ddimds that he is not qualified to offef

testimony regarding police policy or TABEuse. Although Dr.Baden is a well
credentialed forensic pathologist, the Cofinds no reference to his experience {

gualifications to offer opinions about polipelicy or TASER use ira law enforcement

-10 -
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setting. (Doc. 206-14, Baden CV.) Therefoa@y reference in Dr. Baden’s opinion t

[®)

police procedures on police TASER useppropriate TASER usage is excluded.

Dr. Baden’s medical opinions are excludadirely. The Court must evaluate the
expert’'s reasoning and methodology to enshat inferences or assertions are grounded
in the scientific methodld. at 592-93. Here, Dr. Badesn’'medical opinions are giver
without any reference to the scientific imedl. (Doc. 172-1, BadeMot., Ex. 2, Baden
Report.) The Court is unable to evaluatbether Dr. Baden’s opinions are reliable
because he does not include any referenpedo reviewed publications or any objective
evidence to support his cdaosions. (Doc. 172-1, Baden Report at 9-10.) Although
Plaintiffs assert that “a forensic pathaktg. . . can certainly render medical opinions
based upon lab results,” (Doc.Z2@Resp. at 12), the Courtroeot evaluate those opiniong
unless the methods used are identifiedjcalated, and presented to the Couft.
Dr. Baden’s opinion, in its entiretyrovides no basis to even starDaubert analysis
because he neither sets forth nor explaimg methodology or reasing. Therefore, the
Court is unable to determine whet the methodology satisfies tBaubert factors of
testability, peer review and publication, raik error, or generahcceptance. For this
reason, Dr. Baden’s medical opinions are excluded.

The Court need not address indiatluarguments of reliability surrounding
positional asphyxia, methamgheine lethality, and the physiological effects of

electrocution. Although the parianay argue that a particular method is reliable in their

D

briefing, the Court haso way of knowing what methodrDBaden used in order to com
to his particular conclusions. Dr. 8@n’s opinion is excluded entirely.
1.  CONCLUSION

The Court finds that Dr. Baselt is ngualified to offer opinions regarding law

enforcement restraints, TASER usage, cargdjgratory compromise, or specific medica
causation and individual diagnosis. MClark is limited to opinions about law
enforcement use of force, training, progexs, and administration, and may not opipe

about medical causation or any medical opini@tated to Mr. Sanchez’s cause of death.

-11 -
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To the extent Clark offers legal opiniongdaconclusions, his opinion is excludeq
Dr. Smith’s “loss of value of life” opinion isot relevant, is unhelpful to the jury and i

therefore inadmissible and emded; however, Dr. Smith’'@conomic loss opinion is

reliable and admissible. FinaJipr. Baden’s opinioris unreliable in whole because he

fails to identify any methodology orgeedures in fornmg his opinion.

IT IS THEREF ORE ORDERED denying in part ah granting in part
Defendants’ Motion to Exclud®laintiffs’ Expert RandallC. Baselt Ph.D. (Doc. 168)
denying in part and granting in part Ded@ants’ Motion to Exalde Medical Opinions
From Plaintiffs’ Police ExperRoger Clark (Doc. 169), demg in part and granting in
part Defendants’ Motion to Ekude Plaintiffs’ Expert Stan V. Smith, Ph.D. (Doc. 170
and granting Defendants’ Motido exclude Plaintis’ Expert MichaelM. Baden, M.D.
(Doc. 172).

Dated this 7th day of February, 2018.

o\

Hongrable n J. Tuchi
Uni Stat®s District Jge
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