Rascon et al v. Bro

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O

okins et al Doc. 2

woO NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

L Alicia Rascongt al, No. CV-14-00749-PHX-JJT
Plaintiffs, ORDER

V.

Clinton H. Brookinsgt al.,

Defendants.

At issue is Plaintiff Alicia Rasmn’s Motion for Partial Summary Judgmer
(Doc. 175, Rascon MSJ), to which DefendeClinton Brookins filed a Responsg
(Doc. 189, Brookins Resp.), amal which Defendants the Cityf Phoenix, Jeremy King,
Nicholas R. Welch, and Steven Squiepllgctively, the “City Defendants”) filed a
Response (Doc. 197, City Regpmnd to which Rascon fillea Reply (Doc. 204, Rascor
Reply). Also at issue are Brookins’ Motidor Summary JudgmeriDoc. 192, Brookins

MSJ) and the City Defendants’ Motion f&ummary Judgment (Doc. 186, City Defs

MSJ), to which Rascon filed a joint Resgen(Doc. 208, RascoResp.), and to which
Brookins and the City Defendants filed Rep (Doc. 216, Brookin®keply, Doc. 218,
City Reply). Additionally, Brookins and éhCity Defendants filed a Joint Notice Q
Supplemental Authority (Doc. 220). The Coueatk to resolve the daes’ cross motions
for summary judgment whout oral argumentSee LRCiv 7.2(f). For the reasons
articulated herein, the Courtagits Defendants’ Motions asethpertain to Counts Il and
[l of Rascon’s Amended Complaint. The Cobulenies the remader of Defendants’

Motions. For the same reasons, @aurt denies Plaintiff's Motion.
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l. BACKGROUND

This case stems from theath of Jorge Sanchez on the night of April 10, 2012,

during an attempt by members of the PhedPolice Department to take Sanchez in

to

custody. Earlier that evening, two fema&mployees of a Phoenix-area CVS Pharmdcy

heard an alarm sound on a réamployees only” door. Upomvestigating the cause of

the disturbance, one of theipabserved a Hispanic manociching within the aisles of

the store and making “odd movements.” (Db@3-1 at 2-3, Brookins Separate Statement

of Facts (“Brookins SSOF”) Ex. 1.) &lough the man complie with employees’
requests and left the store, he remainethéenparking lot, pacing about. (Doc. 193-1
2-3, Brookins SSOF Ex. 1.The employee again approacttbé man and asked him tg
leave, which the man did by running a&sothe street. The man’s prior behavig
however, prompted a female customer to 8all to report the incident. (Doc. 193-1 &
2-3, Brookins SSOF Ex. 1.)

A short time later, a woman who had stoppéd red light at the intersection @
Thunderbird Road and 19th Avenue obseragdywalker enter the road behind her c3
(Doc. 193-1 at 15, Brookins 8% Ex. 1.) As shéurned onto Thundbird Road, a white

truck accelerated past her with a young maaring a white shirand pants standing ug

in the bed of the truck. (Doc. 193-1 at Bspokins SSOF Ex. 1.) As the man in the trug

bed began moving about, the truck slowed swwdrved from side to side. (Doc. 193-1
15, Brookins SSOF Ex. 1.) The man fell outtie¢ truck bed, landing and rolling in th
road. (Doc. 193-1 at 15, Brookins SSOF Hx) He quickly got to his feet and rau
northbound, yelling. (Doc. 193-1 at 16,dkins SSOF Ex. 1.) The woman called tt
police and provided a descriptiaf the man she observed in the truck bed. (Doc. 19
at 15, Brookins SSOF Ex. 1; Dd93-2 at 3, Brookins SSOF Ex. 4.)

Shortly thereafter, a third incident occulréAs a Phoenix resident living just of
Thunderbird Road carried groceries intg hiome, his wife and daughter entered t
house yelling at him to call 911. (Doc. 187-228t City Defendants’ Separate Stateme
of Facts (“City Defs’ SSOF”Ex. 1.) The man went outside see what caused th
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commotion and discovered a mdater identified as Jorge Sanchez, wandering aro
the yard. (Doc. 187-2 at 28, City Defs’ SS@k. 1.) As Sanchewalked away from the
house, the caller reported to the operator lgabbserved Sanchealking in and out of
traffic on Thunderbird Road. (Doc. 1&7at 29, City Defs’ SSOF Ex. 1.)

In response to these three callse tRhoenix Police Department dispatch¢
officers, including Officer Nicholas Welch, favestigate. (Doc. 193-2, Brookins SSO
Ex. 5, Welch Dep. 6:5-12.) After initiallyesponding to the call from CVS, Welcl
proceeded to assist officersspatched to the reportedcident on Thunderbird Road

(Welch Dep. 7:5-9.) As Welt approached the scene, he observed Sanchez rur

eastbound on the sidewalk along Thunderli®obd, waving his arms over his heaf.

(Welch Dep. 7:21-8:1.) Welch determinetthat Sanchez appeared to match t
description given by the initial 911 call fro@VS and stopped to epk with Sanchez.
(Welch Dep. 8:22-9:10.) Welchagiped his police cruiser, pattablocking traffic in the

far right lane, and activated his emergency lights. (Welch Dep. 9:14-10:18.) Welch ¢

his vehicle and asked Sanzhehat had happened. (Wel@ep. 10:25-11:4.) Sanchez

said he had been hit bycar. (Welch Dep. 11:5-6.)

At that point a second officer, Jereriyng, arrived on the scene and parke
directly behind Welch’s vehicle. (Welch Depl:9-14; Doc. 193-1, Brookins SSOF Ej
3, King Dep. 38:15-19.) AKing approached the pair, Sdrez began telling the officers
that he could not walk. (Welch Dep. 11:2@, King Dep. 38:21-23.) Sanchez ths
stepped out into the road afadl to the ground. (Welch Ded.1:14-20, King Dep. 38:21-
23.) The officers directed 8ehez to leave the roadway because he was expose
passing traffic. (Welch Dep. Ex. 3, King pe38:24-39-3.) At the same time, Officer
Clinton Brookins and Steven Squier pulled inpa third marked car to provide furthe
support. (Doc. 193-1, Brookins SS@. 2, Brookins Dep. 44:6-20.)

What happened next remains in dispateqd the testimony athe four officers,
who are the only surviRg witnesses to the eut, portray substantig different accounts

of the event. In his deposition, Welchttked that he and Kinggach grabbed one o
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Sanchez’s arms and physically assisted hitféosidewalk. (Welcibep. 20:3-14.) After
Welch and King moved Sanchez to the widik, Sanchez attempmteo break free from
the pair and began swinging his closed fatthem. (Welch Dep. 28:3-29:22.) As Welg
and King struggled to control Sanchez, &ms approached and tackled Sanchez to
ground. (Welch Dep. 32:21-33:9.) With Sanztace down on thground, the officers
then attempted to place handcuffs on hi{Welch Dep. 39:5-7.) Sanchez, howevs
resisted these efforts despite the officerey’bal commands. (Welch Dep. 39:11-22.) H
pushed himself up onto his handnd knees despite all foafficers applying pressure ta
keep him down. (Welch Dep. 39:15-22.) Wreldelivered two knee strikes to Sanchez
upper right rib cage in an attempt to gdpain compliance.” (Welch Dep. 40:3-10.
Sanchez, however, maged to still get to his feet, leed) King to deploy his taser.
According to King, howewe Sanchez sat down on therlewafter King and Welch
assisted him out of the roadway. (King D&f:2-6.) At that time, Brookins and Squig
arrived and the four attempted to keep ®aaccalm. (King Dep51:3-6.) King recalls

that he gently put his arm on Sanchez'®uter urging him to wait for the fire

department; however, Sanchez rose to het nd attempted to strike King at wais

height. (King Dep. 51:7-12, 53:15-24.) ASng dodged the blowthe officers grabbed
Sanchez, forcing him to the ground. (King&4:19-56:3.) The officers then attempte

to cuff Sanchez, who began kiclg at them in an effort to resist. (King Dep. 58:8-12.

Despite their efforts, the officers failed s@cure Sanchez, whmanaged to push the

weight of all four officersoff of him and stand back ugKing Dep. 58:8-17.) At that
point, King decided to use his tasesttbdue Sanchez. (King Dep. 58:15-17.)
Brookins’ testimony also paints a difémt picture of the encounter. Brookin
recalled that he arrived to the scene witlui€qgto find Welch anding interacting with
Sanchez in the road. (Brookins Dep. 50: 14}2Brookins then ran into the road t
provide back-up for Welch anding, and the threeonvinced Sanchez to move to th
curb—unassisted—where Sanchez sat do@Brookins Dep. 52:8-54:10.) Sanche

immediately attempted to stand up, whichseiBrookins to putis hand on Sanchez’s
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shoulder, telling him to “have a seat” and ael’ (Brookins Dep. 53-6.) Brookins then
turned his head to look @ car squealing its tires négr (Brookins Dep. 57:17-22.)

When his gaze returnetb the situation ahand, Sanchez was standing. (Brooki

Dep. 57:17-22.) Sanchez then lunged atdfieers standing by # street. As Sanchez

began his lunge, Brookins usédth hands to @b and pull back Sanchez by his shi

~t

(Brookins Dep. 60:1-11.) During the samequence, Sanchez swung his fist at the

officers near the curb. (Brools Dep. 59:13-60:12.) Stilgripping Sanchez’s shirt,

Brookins swung Sanchez to the side sending him to the ground where Bropokin

attempted to place him in handfs. (Brookins Dep. 60:4-2PBrookins struggled on the

ground to secure Sanchez’'s arms, but Bamananaged to push up off the ground,

shedding all 270 pounds of Brookins asdig so. (Brookins Dep. 61:6-16, 64:13-23
Sanchez then spun free of Brookins and heaganing away from thefficers. (Brookins
Dep. 64:17-20, 71:20-21.) As @&ukins testified, it was at that moment, as Sanchez 1
away from the officersthat an officer deployed his taser to subdue Sanchez. (Brog
Dep. 72:5-9.)

Finally, Squier testified 8t Sanchez was seated on tineb when Squier arrived

on scene with Brookins. (Doc. 193-2, BrookiSSOF Ex. 6, Squier Dep. 27:20-24.

According to Squier, Sanchez tried to standatiigome point, caugy Squier to place a
hand on his shoulder tellingm to “just chill.” (Squier De. 29:2-11.) Moments later,
Sanchez rolled to his right and began diagvaway from the officers on all fours
(Squier Dep. 29:13-30:10.) Ehcaused the officers to “Ha] a position” on Sanchez
positioning him flat on his stomach with Squteking hold of onef his arms. (Squier
Dep. 30:2-31:22.) Smhez then made a guttural, spigtinoise and turned his head t
face Squier, causing Squier to lose his gnipthe arm. (SquieDep. 33:2-34-6.) With
officers still applying pressure to his body alh sides, Sanchez then pushed himself
off his stomach with what Squier describ&sl a display of “superhuman strength” af

stood up. (Squier Dep. 34:7-35:9.) Sanchenthegan walking awayuickly, leading the
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officers to deploy a taser. (Squier Dep. 37:1tp)until that point, Squier does not reca|l

Sanchez attempting to strike a f@llofficer. (Squier Dep. 37:6-12.)

Despite the differences ithe events leadingo the officers’ attempt to seiz€

Sanchez, each version arrives at a similar losian. After King firad his taser, Sanchez

took off running and the officers gave chaBmokins was the first to reach Sanchez a
brought him to the ground ian attempt to restrain hirAs Brookins struggled with
Sanchez, King delivered an additional cyciéwnis taser before he and Welch attempt
to assist Brookins in restraining Sanchez.

As the officers cuffed Sahez, Squier contacted disphatto notify a supervisor
that a taser was deployed and to inform fine department that the officers needs
assistance. (Squier Dep. 525.) With Sanchez restrad, Brookins rose from the

ground to catch his breath. (Brookins Dep.:205106-1.) However, hsoon noticed that

Sanchez was drooling and checked his pdiedjng that it was weak. (Brookins Dep

107:13-19.) The officers removed the cuffsnfir&anchez’s wrists and an officer initiate

chest compressions. (Brookins Dep. 108:29:10 After donning his protective gloves

Brookins relieved the officer administeriragd. (Brookins Dep. 110:9-13.) Brooking

checked Sanchez's airway fergns of breathing beforenmediately delivering chest

d

d

v

compressions, which he continued for two to three minutes until the fire deparimer

arrived on the scene. (Brookins Dep. 29:8-80:9-13.) Sanchez was then taken from t
scene to the hospital whedsctors pronounced him dead 10:55 pm. (Doc. 193-3,
Brookins SSOF Ex. 8, AutopsReport at 2.) The medicaxaminer’'s office later
performed an autopsy that reded a concentration of 1.6dg/L of methamphetamine in
his system. (Autopsy Report at 2.)

Plaintiffs Juan Sanchez, Toni Marquis) behalf of A.M., ad Alicia Rascon, in
her individual capacity and &lse personal representativeJufrge Sanchez’s estate, file
suit in this Court naming as Defendants d&dns, King, Welch, Squier, the City of
Phoenix, and Taser International, In&eé€Doc. 1, Compl.) Plaitiffs later filed an

Amended Complaint, whitalleged six causes of actidl): a claim by Sanchez’s estat
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under 42 U.S.C. § 1983 against Brookiksng, Welch, and Squier for their allegeg
violations of Sanchez’s Faiwr Amendment right to be feefrom excessive force; 2) 4
§ 1983 claim by Sanchez's estate for thi#icers’ alleged violation of Sanchez’s
Fourteenth Amendment dyseocess rights; 3) a 8 1983 ctaby Plaintiff's estate against
the City of Phoenix for alleged violais of Sanchez's Fourth and Fourteen
Amendment rights; 4) a state law product®ilisy claim against TASER; 5) a surviva

action against all Defendants puant to § 1983 and Arizorlaw; and 6) a wrongful

death action by Juan Sanchez, Margaisd Rascon against TASER. (Am. Compl {1

139-210.)
Subsequently, the Court dismissed Juganchez’'s claims (Doc. 36) and th

remaining Plaintiffs stipulated to the dissal of TASER from the action, resolving the

claims between Plaintiffs and TASER (Doc.).73hus, at this stage, the claims th
remain are those asserted by Jorge Sanghegtate against the City of Phoeni
Brookins, King, Welch, and Squier.

Il. LEGAL STANDARD
Under Rule 56(c) of the Federal RulgsCivil Procedure, summary judgment i

appropriate when: (1) the movant shows ttltare is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asmatter of law. Fed. R. Civ. P. 56elotex Corp. v

Catrett 477 U.S. 317, 322-23 (198@}jsenberg v. Ins. Co. of N. An@15 F.2d 1285,
1288-89 (9th Cir. 1987). Underighstandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly preclude
entry of summary judgmentAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the non-moving partig”

In considering a motion for summary judgmethe court must regard as true th

non-moving party’s evidence if it is supportey affidavits or other evidentiary material.

Celotex 477 U.S. at 324Eisenberg 815 F.2d at 1289. Theon-moving party may not
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merely rest on its pleadings; it must progwome significant probative evidence tendit
to contradict the moving party’allegations, thereby creatiagquestion of material fact
Anderson 477 U.S. at 256-57 (haihg that the plaintiffmust present affirmative
evidence in order to defeat a properly supported motion for summary judgiFiestt);
Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 289 (1968).

“A summary judgment motion cannot befekgted by relying dely on conclusory
allegations unsupporteloly factual data."Taylor v. List 880 F.2d 10401045 (9th Cir.
1989). “Summary judgment musé entered ‘against a pawgho fails to make a showing
sufficient to establish the exénce of an element essential to that party’s case, an(
which that party will bear theurden of proof at trial.”United States v. Cartef06 F.2d
1375, 1376 (9th Cir. 1990) (quoti@elotex 477 U.S. at 322).

lll.  ANALYSIS
The Individual Defendants each mdee summary judgmendbn Counts | and |l

of the Amended ComplainifThe City, in turn, moves for summary judgment as
municipal liability claims in Count Ill of the Amended Complaint. Plaintiff moves f{
partial summary judgment on Counts Il atidof the Amended Cmplaint. The Court
starts with the Individual Defendants’ Maon on Count | beforenoving to the cross-
motions on the remaiimg counts of the Amended Complaint.

A. Count I: Excessive Force
The individual officers move for summyajudgment on Count | of the Amende

Complaint, arguing that their use of foraas reasonable in light of the circumstanc
faced during their encounter with Sanch@ity Defs’ MSJ at 8-15; Brookins MSJ a
10-15.) In the alternative, Defendants argjuat they are entitled to qualified immunit)
on Plaintiff's excessive forcglaims. (City Defs’ MSJ at 1719; Brookins MSJ at 15-20.)
Excessive force claims arising “in the oexttof an arrest” & analyzed under the
Fourth  AmendmentGraham v. Conngr 490 U.S. 386, 394 (1989).The Fourth
Amendment requires police officers making arest to use only an amount of force th

Is objectively reasonable in light dfe circumstances facing theniglankenhorn v. City

] on
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of Orange 485 F.3d 463, 477 (9th Cir. 200However, “police officers are often forceq
to make split-second judgments—in circums&sithat are tense, uncertain, and rapig
evolving—about the amount of force thaniscessary in a particular situatioGaham,
490 U.S. at 396-97. Reasonableness usidgd from the perspective of a reasonal
officer on the scene, rather thaith the 20/20 vision of hindsightGraham 490 U.S. at
396. Whether force is “objectively reasonable” depends on several factors, incly
(1) “the severity of the crime that promptée use of force”; (2) fte threat posed by g
suspect to the police or others”; and (3h&ther the suspect was resisting arrésatum
v. City & Cty. of San Francis¢a@l41 F.3d 1090, 10959 Cir. 2006) (quotingsraham
490 U.S. at 397).

Because excessive force cases requifanbeng the intrusioron the plaintiff's
Fourth Amendment right with the countailing government interest, “summary
judgment . . . should be granted spglyh and the question left for a junfantos v.
Gates 287 F.3d 846, 853 (9th ICi2002). Courts should be piaularly wary of granting
a summary judgment motion when the alleggctim died during an encounter with
officers. Cruz v. City of Anaheim765 F.3d 1076, 1079 n.3tkOCir. 2014). In such a
case, the Court must “examine whether tffeeers’ accounts are ‘consistent with othe
known facts™ before determining that no factual dispute exidtsaat 1079 n.3 (9th Cir.
2014) (quotingScott v. Henrich39 F.3d 912, 915 (9th Cir. 1994)).

! Cruz does not, as Plaintiff su jgests,mstefor the proposition that an officer's

factual testimony is automatically in dispute emhthe officer is involved in an allegeq
excessive force event ending in death. If Plaintiff's inte¢gtien were accepted, court
would be unable tevergrant summary judgment such a case. Rath&yuz stands for
the proposition that an officer's testimony is to be strenuously compared to
evidence to determine whethé is consistent. Plaintiffsmiscomprehension of this
Brln_mple is evidentwhen looking at many of her coaverting statements of fact

laintiff repeatedlyresponds to Defendants’ Staternsemf Fact with the following
statement:

ADMITTED in part, DENIED in part. Admitted only that
Defendant [] testified as dicated. Since the Defendants
caused Sanchez’s death, the truthfulness of their testimony
will need to be detenined by the jury.

See, e.g.Doc. 205, Rascon Separate StatenoérControverting Facts (“Rascor
SSOCH") § 179) Plaintiff's responses are inesafule not only becaaghey are premised
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Plaintiff’'s account of thef@icers’ encounter with Sanchez alleges an array of g

by each of the officerg hese acts include:

(1) throwing Sanchez to thground, (2) delivering two knee-
strikes to his ribs with force fficient to break three ribs, (3)
repeatedly tasering him in thedrefor 53 of 59 seconds and
continuing to activate the tasafter handcuffing, (4) applying
two carotid neck hals, (5) applying full bo %ANelght 10
Sanchez’s back while he was bis stomach, (6) handcuffing
ﬁ_ant;:hekz to the rear, and (7)diog Sanchez’s legs up behind
Is back.

(Rascon Resp. at 8.) The encounter betw&ssmchez and the officers, however, evolv
over a several minutes with a set of chaggcircumstances that impacts this Court
analysis undeiGraham Therefore, the Court will angile Plaintiff's claims in two
distinct phases for the purposéthe summary judgment motionSee, e.g., Garlick v.
Cty. of Kern 167 F. Supp. 3d 1117145-46 (E.D. Cal2016). For the purposes of thi
Order, the Court will first anae the acts alleged in Phase I, which runs from when
officers first found Sanchez to when Sanchest escaped the officers’ grasp. Phase
then encompasses theipd after Sanchez’s escape thrbube officers’ ultimate seizure
of Sanchez.

1. Phase I: Initial Seizure of Sanchez

a. Quantum of Force
The Court’s Grahaminquiry begins with an assessmief the “quantum of force

used” by each defendamavis v. City of Las Vegad478 F.3d 1048,d55 (9th Cir. 2007)
(quoting Deorle v. Rutherford272 F.3d 1272, 1279-80 (9tir. 2001)). During this
phase of the encounter, Plaintiff contendst @l four Defendast “piled onto Sanchez’s
back” and that Welch delived two blows with his kne¢o Sanchez’s chest with
sufficient force to break his ribs. (RascorsReat 6.) In the summgajudgment motions,

Defendants do not dispute thall four officers took Sachez to the gund and that

on an unproven legal conclusi@s to the cause of Sanchez’'s death, but because
openly flout this Court’'s LocaRule for controverting factSeelLRCiv 56.1(b). When a
party disputes a statement faict, it must make “referee to the specific admissible
portion of the record supporting the(j;éstposmon iIf the fact is disputedld. Plaintiff's
responses are neither specific, nor do they detradaghat the fact Is in dispute. Instea
Plaintiff attempts to place the burden orstGourt to make her case for her.
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Welch delivered two knee strikesegCity Defs’ MSJ at 12); insiad, they largely argue
that the level of force useslas low because Sanchez suffededminimisnjury from the

takedown and strikes.

The Court disagrees with Defendants’ euderization at this stage, particularly

given evidence from Sanchez’'s autopsy revealing three fractured ribs. (Autopsy H

at8.) The City Defendantdgismiss this evidence by aigg that Plaintiff has no

admissible expert testimony to prove thatl¥kés knee strikes caused the fracture. (City

Defs’ MSJ at 12.) Defendants cite $&hudel v. General Electric C85 F. App’x 481
(9th Cir. 2002)—an unpuished, non-precedential apon—in support of this
proposition. The Court, hower, remains unconvinced aedn find “no legal authority
requiring expert testimony ooausation in a 8 1983 actionSeeMbegbu v. City of
Phoenix No. 16-CV-00434-DGC, 2017 WL 46792641,*9 (D. Ariz. Oct. 18, 2017). At
best, Schudelsupports the proposition that expestimony is required when “injurieq
involve[] obscure medical factors” that would prevent the avegrage from determining
the causeSchudel 35 F. App’x at 484. Nihing about the nature af broken rib strikes
this Court as “obscure.” Defieants concede that they took Sanchez to the ground
that Welch used his knee to strike Sanchaezeawn the ribs. Sanchez’s autopsy reveal

three broken ribs on that side of his bodylditionally, Sanche® autopsy additionally

revealed abrasions over Sanchez’s head, fres, and legs. (Autopsy Report at 3-5.

Such evidence is sufficient at summary ju@gnfor the Court to conclude that the

officers’ force during Phase | was non-trivial.

b. Severity of the Crime at ISsue
Next, courts must consider thgeverity of the crime at issue(raham 490 U.S.

at 396; however, when an officer is actinghia “community caretaking capacity,” court
should also look to “the nature of tlmmgoing emergency” created by the susped
actions,Ames v. King Cty., Wash846 F.3d 340, 348-49 {9 Cir. 2017). Defendants

argue that this factor supports theeusf force because Sanchez was high

methamphetamine and committed aggravatedulidsa attempting to strike the officers|
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(City Defs’ MSJ at 9; Brookins MSJ at }2Portions of the record, however, raig
guestions about that portrayal. In contimsDefendants’ argument that the Sanchez I

committed a number of seriousmes, Welch, who was the firsfficer to interact with

Sanchez, testified that he “was not awar@mj crime” that Sanchez committed prior {o

Sanchez allegedly throwing a punch. (Weldbp. 26:4-5.) Instead, the officers’ initial

interactions with Sanchez indicate that theyieved that Sanchez had been struck b
car. (Welch Dep. 8:22-25, 11:5-20.) Furthalthough the officers believed Sanchez
behavior to be erratic, it is not clear thagyhhad reason to belietieat drug use was thg
cause of that behavior. (Welch Dep. 16:7-18.)

And, although Defendants argue tl&dnchez attempted to punch the office

Plaintiff has put forth sufficient evidence dspute this point. Defendants’ evidence ¢

this point is substantial, but Squier'sttesny creates sufficient doubt at the summary

judgment stage. Squier recalls neithen@®eez attempting to throw a punch nor ai
officer verbalizing that Sanchez had dos® (Squier Dep. 30:17-19.) In his Reply

Brookins argues this testimony is insufficidatcreate a genuine issue of material fa

because failing to see somieth happen does naquate to that act not occurring.

(Brookins Reply at 6 n.4.) Defendants are freartgue that point tthe jury, but Squier’s
testimony is sufficient to create a triablsus, particularly give Sanchez’s inability to
testify in this matterSee Cruz765 F.3d at 1079 he narratives of Brookins, Welch, an
King all point to this attempted assault as the catalyst for the use of force ag
Sanchez. Despite standing within arms-lengt Sanchez as the officers moved to se
him, Squier doesn’t recall that punch or angntion of the punch. (Squier Dep. 29:2-1C
This alone creates sufficientcmnsistency in the accourttssurvive summg judgment.
In contrast to Brookins’ argument, Squseaccount providea relatively complete
picture of Sanchez’s actions from his time oe turb to the point at which the officer
initially applied force. As Squier testified, I82hez attempted to std up off the sidewalk
causing Squier to place his hand on Sanchewsilder telling him to “just chill.” (Squier

Dep. 29:2-8.) At that point, éhofficers did not have reasam forcibly seize Sanchez
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Sanchez complied with Squier's command motagly before rolling to his right and
crawling away. (Squier Dep. 29:13-30:19.) Squi@rms it was at that point that all fou
officers then “took a position” on Sanchd&quier Dep. 30:2-5.)f the finder of fact
were to credit Squier’s tastony and discount that of Brkms, King, and Welch, no gap
in time exists where Squier plabki would not have seen the purfchherefore, Plaintiff
presents sufficient evidencegbow that Sanchez did not throw the punch for the purp,
of summary judgment.

Finally, the City Defendant@rgue that, regardless of the severity of any crime {
Sanchez committed, the interest un@eahanis first factor was substantial because tl
officers were “attempting to remove SanzhHeom danger and provide medical help
(City Defs’ MSJ at 9.) Dendants’ citation tcAmesin support of their argument ig
inapposite in this case. IAmes a group of police officeraccompanied paramedic
responding to a drug overdose. 846 F.3d4dt Jhe victim’s motherefused to allow the
police to enter her home whileetlparamedics treated her sdeh. Concerned for the
safety of emergency personnel, the officdnected the paramedics to remain outsi
unless the officers weraso allowed to entetd. After continuing to deny the officers’
request, the mother attempted to move heragaside so that she could drive him to tk
hospital.ld. As she loaded her sontinthe car, an officer bl&ed the driveway before
approaching the driver’s side doorgall the mother out of the vehiclel. The mother
resisted, forcing the officer foull her out by her hair. The officer then took the mother
the ground by the hair and pinned hethte ground with a kreebefore cuffing heidd. In
finding the officer's use of force reasonaplthe court focused on the fact that tf
mother's actions “prolong[ed] a dire dieal emergency” and “risked sever

consequences” for her son rather than the relatively minor misdemeanor of obstrt

2 Brookins’ aagument relies on Squiertsstimony that he was not focused d

Sanchez’s hand and thus wouldt have seen an attemptgitike (Brookins Reply at 6

n.4.). Although Squier did testify that he svacused solely on hiportion of Sanchez,”

that testimony references tipertion of the encounter after the offiseanitially seized

Sanchez. (Squier Dep. 36:13-37:18.) Thus, itredevant to the gestion of whether, as

thhe other three officers testify, Sanchez thremuach prior to the ofiers taking hold of
im.
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Id at 348-49. ThusAmessupports an office’s use of sigméint force, despite a relatively
insignificant crime, when an individual's actioesdanger the health and safety of othe

Defendants, however, extend this logistpport the use of force against the ve
individual suffering a medical emergenéymesdoes not reach that far. Under Plaintiff’
version of the facts, the most significaerthergency exacerbatéy Sanchez’s actions
was his own. As Defendants have testified, thetained Sanchez iarge part to get him
medical attention because he claimed a cahimt (Welch Dep. 11:5-7.) This is not tc
minimize the relative danger of the situatidie record does reflethat the bulk of the
incident took place near a busireet, subjecting the officets the danger of oncoming
traffic; however, evidence alsshows that the officers had blocked the near lane v
their vehicles and had moved Sanchethtosidewalk. (Welch Dep. 9:14-16.)

It is the jury’s task, rather than this Court’s, to Weigge evidence. For the purpos
of summary judgment, the Court finds thgtgy could reasonably determine that, at tk
initial point the officers employed force,)($anchez had not gonitted any crime and
(2) the extent of the emergency was regklii low because the officers blocked th
closest lane of traffic and moved Sancliexn the street to # sidewalk. As such,
Grahams first factor weighs against the reaableness of the officers’ force.

C. Immediate Threat to the Officers
Grahanis second, and most crucial, factor looks to the “immediate threat” pqd

by the suspect “to the safety the officer or others.Bryan, 630 F.3d at 82628 (citing
Smith 394 F.3d at 702xee also S.B. \Cty. of San Diego864 F.3d at 1010, 1013-14
(9th Cir. 2017). This requiresdahthe defendant point to “adgjtive factors to justify such
a concern” rather than “a simple statement that he fear[ed] for his safetyDeorle

272 F.3d at 1281. Howevethe “desire to resolve quitk a potentially dangerous
situation is not the type of governmental et that, standing alonpistifies the use of
force that may cause serious injuryd. at 1281. “[D]ealing wth an emotionally
disturbed individual who igreating a disturbance or reting arrest, as opposed to

dangerous criminal,” typically weants a lesser degree of forgglenn v. Washington
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Cty, 673 F.3d 864, 877 (9 Cir. 2011) (citingDeorle, 272 F.3d at 1282). “This ig
because when dealing with asudirbed individual, ‘increasing the use of force may .|. .
exacerbate the situation,” undikwhen dealing with a crimah, where increased force i$
more likely to “bring[] a dangerous situation to a swift en@lénn 673 F.3d at 877
(citing Deorle 272 F.3d at 1282). Again, a factuasplite remains as to the threat posgd
by Sanchez to the officers dlug the initial encounter.

The City Defendants argue that Sanchez®ons earlier in thaight establish that
he was a significant threat to the office€ity Defs’ MSJ at 10.) In particular,
Defendants point to the fact that Sanched juanped into the back of a truck and had
lain down in a nearbyriveway. (City Defs’MSJ at 10.) However, facts in the recornd
indicate that the officers hatbt connected Sanchez to thaseidents at the time of the
encounter. Even if Defendantearorrect about Sanchez’s acti@aslier in the night, the
inquiry is “judged from the perspective ofr@asonable officer on the scene, rather than
with the 20/20 vision of hindsight.Graham 490 U.S. at 396. Atitionally, as Squier
testified, Sanchez did not attetip attack any of the officeqwrior to his seizure. (Squief

Dep. 30:17-31:7.) Given this testimony, ayjwcould determine that Sanchez initiall

<

posed little threat to the officer Thus, the Court weighs thigctor against the officers’
use of force.

d. Flight or Resistance
Finally, the parties dispute the extaot which Sanchez reged the officers’

attempts to restrain him during the initiathase of the encoumté/Nhen assessing the
reasonableness of force, courts “dravg]] distinction between passive and actiye
resistance” by an individuaBryan 630 F.3d at 830. On onalsiof the spectrum, active

resistance may support theeusf substantial forceld. On the other hand, althoug!

—

“purely passive resistance can support the efssome force,” the appropriate level ¢f
force depends “on the factual circst@ances underlying that resistancé&d” at 630.
Nevertheless, passive resistance almostydwearrants “a lesser degree of force” than
active resistancd.owry v. City of San Diegd858 F.3d 1248, 125®th Cir. 2017) €n
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bang. Further, “an officer’'s ‘povocative conduct’ can trigger an individual’s ‘limite

right to offer reasonable resistance,” theslucing the reasonableness of force used
response to such resistan¥eung v. Cty. of Los Ange)e&b5 F.3d 1156, 1164 (9th Cir
2011) (quotingArpin v. Santa Clara Valley Transp. Agen2g1 F.3d 912921 (9th Cir.
2001)).

In support of their motions for sumnyajudgment, Defendants argue that th
evidence demonstrates “that Sanchez was egtresisting arrest from the moment h
attempted to strike Sergdaiking, while fleeing arrestand until he was finally
handcuffed.” (City Defs’ MSJ atl; Brookins MSa&t 14.) Plaintiff, however, argues theg
any resistance by Sanchez was a mere “attemgettair’ while theofficers forced him
into the ground. (Rast Resp. at 8.) For thaurposes of Phasethe Court focuses on
Sanchez’s resistance from the start of theoanter through the period in which Sanch
was first on the ground. Taking Plaintiffadts as true, Sanchez rolled to his side 3

crawled away from the officers. (Squier De29:13-30:5.) The offers then forced

Sanchez into the ground agyhattempted to control Sanchez’s arms. (Squier Dep. 3[L:

17.) Although Plaintiff does notreate a genuine disputdout Sanchez’s failure ta
submit to the officers, a jury may find thats initial resistance was reasonable given t
officers’ rapid seizure of Sanche®ee Young655 F.3d at 1164 (finding officer’s
unexpected use of pepper spray sufficientlyvpcative to justify reasonable resistancg
Blankenhorn 485 F.3d at 479-80 (“The lack ofréwarning, swiftness, and the violenc
with which the defendant officge threw themselves upon [tpé&intiff] could reasonably
be considered ‘provocative’ . . . ."”). Theredpthe Court weighs this factor against tt

officers’ use of force during Phase |I.

e. Balancing the Level of Intrusion Against the
Government’s Interest

Taking the evidence in ¢hlight most favorable to &ntiff, Sanchez (1) had not
committed any crime, j2did not exacerbateng emergency ber than his own, (3) did

not pose an immediate risk tioe officers, and (4) resistedgsavely, if at all. Weighing
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the force used by all four office against the government’'denest, a finder of fact could
determine that Welch'’s use of knee striked #re officers’ act of pressing Sanchez in
the ground constituted an unreasonable amainforce in vioktion of Sanchez’s
constitutional rightsSee, e.g., Blankenhqrd85 F.3d at 479-8(finding that officers’
use of a gang tackle and punches to suspebsgaised triable issu fact when suspect
was passively resisting).

f. Qualified Immunity
This, however, does not etite Court’s inquiry into Pdse |, as the officers alsg

move for summary judgment on the basigjoélified immunity. The defense of qualifieq
immunity shields state offials from suits for damages esk a plaintiff establishes
“(1) that the official violated a statutory oeonstitutional right, an@) that the right was
‘clearly established at the tevof the challeged conduct.”Ashcroft v. Al-Kidd563 U.S.
731, 735 (2011) (quotinglarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). An office
“violates clearly establishediawhen, ‘[tihe contours of [ajght [are] sufficiently clear’
that every ‘reasonable official would havedenstood what he is doing violates th;
right.” 1d. (quotingAnderson v. Creightgm83 U.S. 635, 6401087)). Although a case
need not be “directly opoint, . . . existingprecedent must havegaed the statutory of
constitutional question beyond debatal*Kidd, 563 U.S. at 741. Wdn factual disputes
exist, summary judgment isppropriate only if the deferaht is entitled to qualified
immunity under the facts most favorable to the plainBfankenhorn 485 F.3d at 477-
78.

Having established that a trier of factuld find Welch's usef knee strikes and
the officers’ use of their body weight to pseSanchez into the gnoai to be objectively
unreasonable, the Court must determine whedlamichez’s right to be free of such forg
was clearly established at the time the force was Bed.Al-Kidd 563 U.S. at 735.
Plaintiff cites toBlankenhorrto support a finding that the Defendants were on notice |
their actions during this stagé the encounter violated cléya established law. (Rascor

Resp. at 12.) IBlankenhorn officers attempted to arrean individual suspected of &
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relatively minor misdemeanor. 485 F.3d aB4After the suspect refused commands
kneel, three officers gang-tackledrhand brought him to the ground. As the officers
attempted to place the suspect in cuffs, offieer punched the suspect’'s chest seve
times to gain contradf the suspect’'s arnhd. at 480. Crediting the plaintiff’'s account, th
court determined that a jury could finthe gang-tackle and punches objective
unreasonable when the crime at issue wasor, the suspect posed little threat {
officers, and was not actively resisting arrédt.at 478, 480-81. More importantly, thq
court rejected the defense of qualifiechmunity stating the rights were clear
established at the time of the ident, which took place in 200I. at 480-81
Defendants, however, argtieat Plaintiff's reliance omlankenhornis misplaced

because the plaintiff in thatse “did not commit a seriousme, resist or evade arresit
or pose an immediate threat.” (City DeRésp. at 12.) Thus, as Defendants argue, *
case[ is] inapposite because [it] do[es] mmtolve ‘an officer acting under similaf

m

circumstances.” (City Defs’ Resp. at 12.)daeise the Court must perform its qualifig
immunity inquiry based on theadts most favorable to Plaintiffee id. Defendants’
argument undercuts their position. As the Gdas stated, a jurgould reasnably find
that the officers were not aveaof a crime that Sanchez committed, that Sanchez did
actively resist, and that Sanched dot pose an immediate threat.

Given that factual predicate, the Cowbserves the Ninth Circuit's repeate
recognition that the “right tbe free from the application of non-trivial force for engagi
in mere passive resistancs’clearly establishedsravelet-Blondin v. Sheltor728 F.3d
1086, 1093 (9tICir. 2013);see also Young55 F.3d at 1168 (“The principle that it i
unreasonable to use significant force agamsuspect who was spected of a minor
crime, posed no apparent threat to officdetyaand could be foundot to have resisted
arrest, was thus well-estahed in 2001 . . . .")Therefore, the Court concludes that th
officers are not entitled to qualified immuniyn summary judgment for the alleged us

of force during Phase I. Significant factuakplites remain to be resolved at trig
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Accordingly, the Court denies Defendants’ ma8 on Count | as they pertain to all fou
officers’ initial seizure of Sanchez.

2. Phase II: Use of Taser, Cardbd Hold, and Restriction of
Sanchez's Legs

In Phase Il of the encoumiePlaintiff alleges the following uses of force: 1) th
use of a taser to Sanchez’s left chest; 2) “pressure to [S&ichezk, airway, and
carotid artery that limited or cut off raiand blood flow”; and 3) “hogtying and
handcuffing Mr. Sanchewhile he was lying face-down anhard surface.” (Am. Compl.
1 141.) Defendants again move for sumynardgment, arguing that the force w3
objectively reasonable, and, in the altme, that they & entitled to qualified
immunity.

a. Quantum of Force

The use of a taser, such the X26, generally “fall[sjnto the category of non-
lethal force.” Bryan 630 F.3d at 825. Still, the us# a taser in dart mode cause
significant “physiological effects,” inflicts“high levels of pain,” and creates
“foreseeable risk of injury.’See id.Thus, courts treat suchuse as “an intermediate
significant level of force.”ld. at 826. However, when an officer discharges a td
multiple times for a continued dation, courts may find that such conduct “raise[s] t
‘quantum of force.”See Jones v. Las Vegas Metro. Police De§¥8 F.3d 1123, 1131
n.4 (9th Cir. 2017).

Likewise, a carotid hold is a contr@dhnique designed to quickly incapacitate
suspect. (Doc. 187-3, City SSOF Ex. 6, Riwéolice Department Operations Order 1
(“PPD Operations Order 1.5") at 11.) To apfie hold, an officewraps his arm around
the suspect’s neck, using essure from the forearm and bicep to simultaneod
compress the carotid aryeon each side of the neck.dB® 187-4 at 97City SSOF Ex.
10, PPD Lesson Plans.) Once applied, the heddices the flow of oxygenated blood 1

the brain and may result in unconsciousnessinvglbconds. (Doc. 187-4 at 95-96, City

SSOF Ex. 10, PPD Lesson Plans.) Becauseegpttential effect on the subject of such
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hold, the City of Phoenix limits the use thfe carotid hold to “thee situations where
violent resistance is encountdrer where death or seriobsdily harm will result to the

officer” and expressly warns officers thédtreparable brain damage may occur”

applied at length. (City SSOF Ex. 6, PPDetgtions Order 1.5 at 11.) The City furthe

restricts its officers from using the techune “more than once on the same subje
because of the possibility of progressiveuip.” (City SSOF Ex 6, PPD Operations
Order 1.5 at 12.) Accordingly, the use o¢ ttarotid hold may cotitute a significant use
of force and threatens seriouguny when applied multiple times.

In support of the motions, Defendamigue that uncontroverted evidence sho
both that the taser failed to harm Sancheiy(Befs’ MSJ at 13), and that Brookins onl)
applied pressure to Sanchez’s jaw rathantemploying a carotid hold, (Brookins MSJ
11). In particular, Defendants argue that Kingse of a taser was not a significant use
force because it “had abstdly no effect on Sachez.” (City Defs’ MSJ at 13.) The

record suggests otherwise. Eiravidence in the record m@nstrates that the probes ¢

King's taser impacted and pdreged the skin on Sanchez’s chest. (Brookins SSOF EX.

Autopsy Report at 4.) After the taser impatiSanchez’s chest, Sanchez screamed
turned to run. (King Dep. 2988-20.) While the taser did hancapacitate Sanchez, hi
reaction suggests that it had a significant ef@chim. Indeed, as King testified, despil
the taser’s failure to incapacitate Sanchezbéleeved that continag to cycle the taser
might cause “compliance . through causing the suspect pain.” (King Dep. 64:12-1
Most importantly in this caseéhe evidence does not reflecistandard five-second tase

cycle. Rather, the log from King’s taser shawsee activations in a one minute perio

with the taser cycling for 53 seconds of that minute. (Rascon SSOCF Ex. 7, Tasef

Further, King's testimony suggests that taser cycled from thenoment he initially

fired it through the piot at which the officers finalhjhandcuffed Sanchez. (King Dep.

80:7-11.)

Brookins argues that “[t]he record is unasied that [the] application of force . .|.

did not restrict Sanchez’s blood airflow in any way.” (Brookis MSJ at 14.) That is nof
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the case. As the Police Report and autojpslycate, Brookins initially told medical

personnel on the scene that he had empldyedcarotid holds in aattempt to subdue

Sanchez. (See Doc. 187-2 aB1Tity Defs’ SSOF Ex. IRrofessional Standards Buregu

Report (“PSB Report”); BrookinSSOF Ex. 8, Autopsy Repat 2.) Dr. Davenport, who
performed Sanchez’s autopsy, testified ttied bruising and trauma around Sanche
neck during the autopsy was consistent whih application of a catid hold. (Doc. 193-
2, Brookins SSOF Ex. 7, Danport Dep. 103:15-18.) Thesgwo pieces of evidencsg
create a sufficient factual dispute at the summary judgment géigeugh Defendants
are correct that a plethora efidence in the record suppoedinding that Brookins did
not apply a carotid hold, the Court must vighe facts in the light most favorable t
Plaintiff. Accordingly, a jurycould reasonablgonclude that Brookindid in fact apply a
carotid hold twice.

On these facts, the force used dgriPhase Il was substantial and createc
significant risk of injury to Sachez, particularly consideg that a jury could determing
that at a certain poirthe officers were simultaneously tasing Sanchez, applying a ca
hold to his neck, and pinninlgjs legs behind his backee Jones873 F.3d at 1132-33
(“[Clontinuous, repeated, and simultaneousirtgs . . . can only be justified by a
immediate or significant threaf death or serious physical injury.”). Therefore, for tl
purpose of the motions for sumary judgment, the Court fisdthat the officers used &
significant level of force capable of causing Sanchez serious injury.

b. Severity of the Crime

Turning to the firsGrahamfactor, the Court’s analysdoes not materially change

N

V'S

rotid

-

L

for the purpose of analyzing @halleged uses of force in Phase Il of the encounter.

Although the extent of Sahez’s resistance increased during this phase, no f
undisputedly show that the officers bewa aware of any crime during this phas
Similarly, a finder of fact guld still reasonably find theanchez had not attempted {

strike or attack any of the officers, thunggating Defendants’ argument that Sanch
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committed assault. Therefore, the Court weithiis factor against the level of force use
by the officers during Phase Il of the encounter.

C. Threat to the Officers
Turning to the next factor, Defendta again argue that Sanchez posed

significant threat to the safetf the officers and othefsecause of his “uncanny strengt
from the methamphetamine-induced psychodiss” attempt to “flee[] down the street
forcing officers to chase aftérm,” and his “kicking and flailing.” (City Defs’ MSJ at 11
Brookins MSJ at 14). On the facts most falde to Plaintiff, however, the Court doe

not agree that the threat posed by Sanchez warrants the |éseotised by Defendants|

Although under all versions of the factSanchez managed to escape from
grasp of the officers and move from his stomaxlhis feet, questions remain about tf
threat this posed to the officerin particular, Plaintiff prents evidence ithe form of
her police policies expert who testified theatreasonable officer would have perceivé
Sanchez’s struggle as “passive resistance”wsmtrstood that he “was not . . . a threa
(Doc. 206-12, Rascon SSOCF Ex. 12, Ro@dark Expert Report (“Clark Report”)
at 12.) The testimony of two offers supports this charactiion. As Squier testified,
with the officers still attemiing to handcuff Sanchez, Sanchez did “a pushup from
chest . . . with all of [the officers] at ledsging to control a certaiportion of his body.”
(Squier Dep. 34:8-15.) Sanchez then gohifeet. (Squier De4:15.) Welch tells a
similar story stating that Sanchez was “complying” and “tensing up.” (Welch Dep
39:15.) Sanchez was then able‘get to all fours” and “ald to push us all up.” (Welch
Dep. 39:15-22.)

The Court in no way doubts the sevewfythe situation in which Sanchez placs
the officers through his noncgimnce. Despite the efforts of four trained officers
restrain him, Sanchez was undisputedly ableréak free from their grasp and rise to h
feet. Nevertheless, facts favorable to Pléimidicate that Sanchez did not pose a serig
threat because he diobt aggressively advance on the officers or attempt to attack t
after breaking freeSee, e.g., Lopez v. City of Imperilllo. 13-cv-00597-BAS(WVG),
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2015 WL 4077635, at *12 (S.[@al. July, 2, 2015) (finding nseerious threat by plaintiff
who escaped officer’'s attempt to wrestle hHonthe ground but two did not attempt to
strike or harm officers)nstead, Sanchez merely stood upette the officers before King
deployed his taser. Similarlgfter being struck by the tasés it undisputed that Sanche
screamed and ran awépm the officers Yet, he did not becomielligerent or lash out

at officers. Moreover, although Defendants sgighat Sanchez credta threat to others

nearby by running in #hroad, the testimony of at leaste officer suggests that Sanche

ran away along the sidewalk, (Welch Dep:9492), which mitigateshe danger posed by
or to nearby traffic. Accordgly, although the facts justifihe use of some force, a jur
could reasonably find thatehdanger posed by SanchezidgrPhase Il of the encounte
weighed against the significantrée used by the officers.

d. Flight or Resistance
Finally, the evidence undisputedly refledhat Sanchez exhibited at least sor|

level of resistance during Phase II. Thetigar however, dispute whether Sanchez w
voluntarily resisting arrest ageacting in response to the c#rs’ uses of force. Although
Defendants again argue that undisputed facts show Sanchez “was actively re
arrest” during the entirety of the encountengékins MSJ at 14; Citfpefs’ MSJ at 11),

the version of the facts mofdvorable to the Plaintiff ptrays a diminished level of

resistance. As stated aboven8aez did not attack the offie but merely resisted their

attempt to seize him. As Plaintiff's expeRpger Clark, testified, a reasonable offics
would have perceived this as “defensive sesice,” which warrants a lesser degree
force under the City’s own use fafrce policy. (Clark Report at 12.)

Further, although the undisputed fastsow that Sanchez began running aw
from Defendants, a jury could reasonably fiticht such a responsgas, in part, a

reaction to being struck by King's taserdéed, as Welch testified, Sanchez stood &

® Although Plaintiff suggests that Sanchealked away after bﬂ% struck by the
taser, that account is unsuppaltby the record and mischaterizes the testimony of
Squier. Gee, e.g.Doc. 205, Rascon SSOCF 1 46.) Wttquier testified that Sanche
was walking away from the officepsior to King deploying his taseSquier consistently
testified that Sanchez ran after the taser struck quier Dep. 50:18-22.)
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faced the officers after escapir@nly when King’staser impacted Sanchez “in his upp

[12)
—

torso” did he “turn and beg]i]n to run . along the sidewalk.” (Welch Dep. 49:9-12.)

Accordingly, although the Court cannotelenine on any set of facts that Sanch

D
N

did not resist arrest, his resistance wasg/ aldfensive when viewed in the light most
favorable to Plaintiff. Therefore, the Court wesgthis factor against Defendants’ level of
force.

e. Balancing
For the purpose of summyajudgment, the Court cannot conclude that the

guantum of force used by the officers svevarranted as a maitt of law. Although
Sanchez certainly resisted thdoefs to restrain him, thefficers were aware that they
were dealing with a man who either had beeran accident or who was emotionall
disturbed; they did not suspect him afyacrime. Despite Sanchez’'s escape from Le
grasp of the officers, he did nattempt to attack anyone ndid he even exhibit signs of
aggression.

However, the force used by the officaras significant. Kingleployed his taser in
dart mode, penetrating Sanchez’s chest. Kimggn continued to cyelthe taser for nearly
a minute while Brookins tackled Sanchez apglied two carotid holds. The remaining
officers grabbed hold of Sanchez during thisetiamd restrained his legs behind his back.
That level of force undoubtedly has the pdtigdrto cause seriousjury to the suspect.
Accordingly, considering th&rahamfactors and the totality of the circumstances, and
viewing the evidence in the light most favorable to Plaintiff, the Court cannot determine
as a matter of law that the significant wééorce during Phase Il was reasonable.

f. Qualified Immunity
Because Defendants may have committustitutional violations during Phase ||

of the encounter, the Court &g turns to the second elent of qualified immunity:

whether the alleged acts violated clearly lelsdhed law. Both Brookins and King argu

D

that they are entitled to summagngdgment because the law svaot clearly established alt

the time of the incident. Indeed, Brooking@aes that law was not clearly established|to
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“put Officer Brookins on notie that the use of his armaagst Sanchez’s jaw/neck tg
control an actively resisting, violent suspedto attempted to strike another officer, ar
had repeatedly fled arrest,” constituted exaesgirce. (Brookins MSJ at 17.) Similarly
the City Defendants argue that “Ninth Citcprecedent does not clearly establish th

every police officer would have known thaingsa Taser to restrain a suspect who ju

committed aggravated assault on a peace offioér aggressively and actively resiste

arrest was clearly unlawful.” (City Defs’ MSat 18). Defendants’ arguments, howevs
again misstate the factual basis on which @ourt performs its inquiry at summar
judgment. As the Court discussed in its earlier inquiry, a finder of fact could deter
that Sanchez never attempted to strike the@f§i and that, while he resisted arrest, tf
resistance was only defensive. That factpasture forms the appropriate basis f
determining whether the law was clgaréstablished at summary judgmer8ee
Blankenhorn485 F.3d at 477-78.

Prior to the incident, the Ninth Circuiecognized that the use of a taser m

d

at

ISt

Ay

constitute an excessive use of force, particularly when multiple applications are delivere

in quick successiorMattos v. Agaranp661 F.3d 433, 445 (9th Cir. 201Bn(bang. In
Mattos the court determined that the usetlofee taser cycles within a minute wa
excessive when the plaintiff actively resisedest but posed no threat to the officer
others.Mattos 661 F.3d at 445-46. As the Court rgozed, “three tasings in such rapi
succession provide[s] no time for [a persda] recover from the extreme pain sh
experience, gather herself, andaesider her refusal to complyid. at 445.

Additionally, the Court may look to a police department’s “training materials’
determine “whether reasonablofficers would have beeon notice that the force
employed was objectively unreasonaberummond 343 F.3d at 1062. We look to th
Phoenix Police Department’'s &mations Order 1.5, which governs the use of force
officers. That policy instructsfficers to use the carotid libon those “who are using
active aggression, aggravated active aggressionyho are a threab themselves or
others.” (City Defs’ SSOF Ex6, PPD Operations Orddr5 at 11.) Additionally, it
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expressly warns officers “not [to] use ttezhnique more than once on the same susy
because of the possibility of progressive ptgisinjury” or to “restrain suspects whq
have had the carotid controlctenique applied with their ledgsehind their back.” (City
Defs’ SSOF Ex. 6, PPD Operations Order 1.52a) Finally, the Cityprohibits the use of

tasers and the carotid hold against persehs are restrained “unless such force |i

necessary to prevent imminent serious boutjyry or death.” (City Defs’ SSOF Ex. 6
PPD Operations Order 1.5 at 181.)

Therefore, the Court findbat a reasonable officer would have been aware on
night of the incident that it was objectively easonable to cycle a taser in dart mode
nearly a minute, against aspect who was simultaneouslyckéed, restrained with two
carotid holds and his legs behind his baesken the person defensively resisted t
officers’ first attempts at saire, but who was not suspected of a crime and did not pg

serious threat to the officers or others.

pect

)

the

for

SE€

This, however, does not end the inquiag, the City Defendants assert a secgnd

basis for the defense. In thé¥lotion, the City Dé&ndants argue thd€ing mistakenly
believed that he was not cycling the tader entire time thus warranting the defen
based on a reasonable mistake of fact. (City Defs’ MSJ at 18-19.) The Court, hov
cannot determine as a matter of ldoat King's belief was reasonabteee Demuth v. Cty
of Los Angelesr98 F.3d 837, 839 (9th Cir. 2015). Befendants have repeatedly argusg

in their motion, Squier testédd that he heard the sound thie taser audibly cycling.

(Squier Dep. 53:22-23.) Assuming the truth dafttetatement, a jury could determine that

it was unreasonable for King to have not kdetlre same sound and realize that he w
cycling the taser.

Accordingly, because significant factual disggitemain to be reb@d at trial, the
Court denies Defendants’ qualified immunityfelese for the acts iRhase Il at summary

judgment.
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3. Causation and Abatement of Plaitiffs’ Excessive Force Claims
In their Motion, the CityDefendants make a footnote argument that “Plaintiffs

not claim, and no evidence maorts, that any force usdxy Officers Welch or Squier

proximately caused Sanchez’s death. . . . Egmently, Plaintiffs’ claims for Sanchez’'s

pre-death pain and suffering based onrthenduct therefore abates under Arizona |z
and § 1983.” (City Defs’ MSJ at 9 n.4.) In itspRg the City asserts that Plaintiffs faileg
to respond to this argument thus concedimg argument. (City Defs’ Reply at 6-7,
Despite failing to raise the argument in biwn Motion, Brookins siempts to join the
City by raising the issifor the first time in his Reply. (Bokins Reply at 15.) The City’s
initial argument, however, is undeveloped, ladigaly in a footnote, and cites only nor
binding precedent—whitis not without criticism whin this very District. Compare

Fernandez v. VirgillpNo. 12-CV-02475-PHX-JWS, 2014 29749, at *5 (D. Ariz. June
30, 2014),with Erickson v. CamarillpNo. 14-CV-01942-PHX-JAT (D. Ariz. May 30,
2017),and Mbegbu 2017 WL 4679260 at *9 n.3. Thimuch is evidenby the City’s

attempt to fully develop th argument in its Reply however, a party may not raise an

argument for the first time in a Reply bri§ee United States v. Birtlé92 F.2d 846, 848
(9th Cir. 1986) (quotinghompson v. Commission@&31 F.2d 642, &1(9th Cir. 1980)).
The Court therefore will not consider the argument.

4. Failure to Intervene
Just as an officer may be held liable fos own use of forcean officer may “be

held liable for failing to intercede” whehis fellow officer uses excessive force.

Cunningham vGates, 229 F.3d 1271, 1289 (9th A000). For the firstime in their

Reply, the City Defendants argue that Riifi's claims under afailure to intervene

theory of liability fail because Plaintiff “does not identibny evidence that the officers

witnessed unlawful conduct, mudbss that they had bothe time and opportunity but

“In addition, the City’s representation it initial argument in its Reply is, al
best, imprecise. In its Reply, the City argues that “Plaintiff faitedefute the medical
and expert evidence dh shows that the Offers’ conduct did noproximately cause
Sanchez’s death.” (City Reply at 6.) The Gitotion, however, raised this argumer
with respect to Squier and Welohly. (City Defs’ MSJ at 9 n.4.)
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refused to stop it.” (City Defs’ Reply at }3Given Defendants’ faure to raise this
argument before their Reply, the Court does consider it for the purpose of summa
judgment.

Accordingly, the Court denies the Wans for Summary Judgment on Count | ¢
Plaintiff's Complaint. Plaintiff's excessivi@rce claim shall proceed to trial.

B. Count II: Denial of Medical Care
Turning to Count Il of Plaintif's Compint, Plaintiff alleges that Defendant

violated Sanchez’s Fourteen&mendment rights as a pretridetainee by denying him

medical care. Defendants move for summaiggment on this claim, arguing that the

officers acted appropriately under eithevuRh Amendment or koteenth Amendment
standard. In the alternative, Defendants athaethey are entitled tgualified immunity.
Plaintiff derides Defendants’ arguments ‘asliculous,” (Rascon Resp. at 9; Rasco
Reply at 2), and moves for partial summarggment on the same count, arguing th
Defendants’ failure to provide rescueslthing constitutes tieerate indifferenceer se
As Ninth Circuit has articulated, Defendaritsdiculous” argument is, in fact, the correc
argument. Accordingly, the Court will grant f2adants’ Motions orhis count and deny
Plaintiff's Motion.

Police officers are required to provideedical care to peosis who have been
injured while being apprehendedity of Revere v. Mass. Gen. Hqsg63 U.S. 239, 244

(1983). When a plaintiff alleges deficientedical care both during and immediate

following an arrest, courts in the Nint@ircuit analyze the claim under the Fourth

Amendment’s objective reasonableness standged, e.g.Tatum 441 F.3d at 1098-99
(analyzing officer's desion not to perform CPR under Fourth Amendmesgke also
Greer v. City of Hayward229 F. Supp. 3d 1091, 11@QN.D. Cal. 2017) (“Under the
Fourth Amendment, officers must providgeitiively reasonable post-arrest medical ca
to a detainee.”)Borges v. City of EurekaNo. 15-cv-00846-Y®R, 2017 WL 363212
(N.D. Cal. Jan. 25, 2017%arlick v. Cty. of Kern167 F. Supp. 3d 1117162 (E.D. Cal.
2016); Espinoza v. Cal. Highway PatrolNo. 16-cv-00193-BD-JLT, 2016 WL
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4943960, at *3—4E.D. Cal. Spt. 16, 2016)Bordegaray v. Ctyof Santa BarbaraNo.
14-cv-08610-CAS-JPR, 2016 WI223254, at *8 n.6 (C.D. Cal. Dec. 12, 202@5nni v.
City of San DiegpNo. 11-cv-0435W (DHB)2013 WL 6159317, at6 (S.D. Cal. Nov.
25, 2013);Mejia v. City of San BernardinoNo. EDCV 11-00452VAP, 2012 WL
1079341, at *5 n.12 (C.DCal. Mar. 30, 2012)Fonseca v. City of FresndNo. 10-cv-
00147 LJO DLB, 2012 WI144041, at *9 (E.D. Cal. Jaf, 2012). Thus, the appropriat
inquiry is whether an officer’'s conduct iobjectively reasonable ilght of the facts and
circumstances confronting them’ without regdod an officer’'s sibjective intentions.”
Bryan 630 F.3d at 832 (citinGraham 490 U.S. at 397)n the Ninth Circuit, an officer
acts reasonably under the RbuAmendment when he “promptly summons the necess
medical assistance, even if thiéicer did not administer CPRTatum 441 F.3d at 1099.

The parties’ accounts of @éhevents pertaining to 8ehez’s medical care do n:L

materially differ. It is undisputéahat (1) Squier radioed sisuperiors that a taser h

been deployed as the other three officeegsured Sanchez, (Squier Dep. 55:5-2
(2) upon realizing that Sanchez was sufig from a medical emergency, Brookin
checked his pulse and relead®d handcuffs; (3) Brookins checked Sanchez’s airw
and (4) two officers—including Brookins—etivered chest compressions in the fe
minutes prior to the arrival of the fire depaént. Plaintiff argues thdfi]t is ridiculous

for the Defendants to argue that merely sumimg an ambulance . . . discharges a grg
of four CPR trained policefficers’ duty to provide nessary and emergency care
(Rascon Resp. at 9.) Not only is this argumearpersuasive, but it is at odds with the Ig
of this circuit.See Tatum441 F.3d at 1099. Thus, because the officers not only prom
summoned assistance, but also administehedt compressions to Sanchez, Defendg
acted reasonably under the Fourth Amendntewnen assuming that Defendants’ condd

was objectively unreasonable under the Fodtmendment, Defendants are entitled

° Again, to the extent the Ptaiff “disputes” any fact, héails to do so by citing to
facts in the record, insteaarguing that a jury must determine “the truthfulness
[Defendants’] testimony.” See, e.g.Doc. 205, Rascon &CF SOF 1 84-90.) This
response is insufficient to raiaadispute of material facSeeLRCiv 56.1(b).
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gualified immunity as Plaintiff capoint to no case establisli that failing to administer

rescue breathing violates an widual's Fourth Amendment righfsAccordingly, the

Court denies Plaintiff's Motion for Paal Summary Judgment on Count Il of the

Amended Complaint, and the Court gramite Individual Defendants’ Motions for
Summary Judgment dhe identical Count.

C. Count Ill: Municipal Liability
The City of Phoenixext moves for summary judgment on Plaintiffonell

claims. (City Defs’ MSJ at 2062) The City argueshat insufficient eidence exists to
show that the Citwvas deliberately indifferent for failinp either (1) “train or supervise
theseOfficers in its use of force policies and RHR2) discipline thenfor this incident;
(3) discipline Officer Brookins for dissitair and unrelated incidents that occuredtér
this incident; [or] (4) scree®fficer Brookins before hiringim.” (City Defs’ MSJ at 20.)
In addition, Plaintiff moves for partial sumary judgment on the same count; howev

Plaintiff's motion merely seekto establish that certdifacts” are not in disputé.

9%
=

support his argument, this argument is prechisn the mistaken assumption that Sanc
was a pretrial detainee; however, evenarfsing under the Fourteenth or Eight
Amendment, Plaintiff's claim still fails. For retrial detainee to state a claim for deni
of medical care under § 1983, the plaintifiist show that thelefendant acted with
“deliberate indifference to serious medical needstt v. Penner439 F. 3d 1091, 1096
(9th Cir. 2006) (internal citation omitted). Plaintiff must show that the defendarn
engaged in a ‘(‘]Purpos_eful act or failure respond to the plaintiff's pain or possibl
medical need.'ld. In this context, courts in the hth Circuit have found that “officers
trained to administer CPR whonetheless did not do sofay be liable for deliberate
indifference.Lemire v. Cal. Def’ of Corr. & Rehah. 726 F.3d 10621083 (9th Cir.

® Although Plaintiff points to Fourteém and Eighth Amendment case law {)
h

2013). TheLemire Court, however, noted the diffemnbetween officers that do nothing

and officers that are actively engag&eeid. (“[Defendants] did nofail to provide CPR
because they were busy witthet tasks. Instead, they alleliyetook no life saving action
while waltln? ....");see also Cartwright v. City of Concqor856 F.2d 14371438 (9th
Cir. 1988) (finding that failuréo administer CPR was ndeliberate indifference when
defendants cut down victim, ebked vital signs, and administeraid). The facts of this
case do not portray officers that “toak life sawrrtlgeact@n while waiting.3ee Lemirg
726 F.3d at 1083t is undisputed in this case t officers did more than just stan
around and were actively involved an attempt to save Sdmez’s life. Accordingly, it
cannot be said that the officerdext with deliberate indifference.

’ Plaintiffs Motion as to Count Il islargely nonsensical and represents
fundamental misunderstanding of thasis for municipal liability undeMonell. Of the
16 “policies” submittedby Plaintiff for summay judgment, 11 relaté statements by a
single officer about his own trainingsée, e.g.Rascon MSJ at 12-13.)
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Just as an individual, municipality may be liable wer 42 U.S.C. § 1983 wher
the municipality “itself ‘subjects’ a person tadeprivation of rightor ‘causes’ a person
‘to be subjected’ to such deprivationrConnick v. Thompsorb63 U.S. 51, 60 (2011).
Government entities, however, “are notcaniously liable unde 8 1983 for their
employees acts,” but ratherearesponsible “only for thewwn illegal acts.”ld. (quoting
Pembaur v. Cincinnatid75 U.S. 469, 479 (1986)). Thudpnell liability may attach if
the Plaintiff can establish “a direct caubak between a municipal policy or custom an
the alleged constitutional deprivationCity of Canton v. Harris489 U.S. 378, 385
(1989).

“[Aln act performed pursuartb a ‘custom’ that hasot been formally approved
by an appropriate decisionmaker may fairly subject a municipality to liability on
theory that the relevantgctice is so widespread as to have the force of IBd."of Cty.
Comm’rs of Bryan Ctw. Brown,520 U.S. 397, 404 (1997However, “liability for

improper custom may not be predicated avated or sporadic incidents; it must be

founded upon practices dfufficient duration, frequency, and consistency that {
conduct has become a traditional method of carrying out poliagVvino v. Gates99
F.3d 911, 918 (& Cir. 1996).

1. Adequacy of Plaintiff's Response
At the outset, the Court notes that,r@sponse to six pages of argument by t

City in its Motion for Summaryudgment on Plaintiffonell claims éeeCity Defs’
MSJ at 20-26), Plaintiff respaols with five conclusory s¢ences broadly citing to 61
separate, controverting statements of fathout any legal argunm¢ for the Court to

conside? Plaintiff's own Motionfor Summary Judgment (Doc. 175) is similarly devo

~ ® Plaintiff’'s response to the City sumary judgment motion on Plaintiffislonell
claims reads, in itentirety, as follows:

There is an overwhelming amount @fidence of record to support
the existence oMonell liability in this case.The Defendants blatantly
violated Operations Order 1.5—thaty®s claimed use of force policy.
(SOF 326-349). The Defendant City'saining program failed to
effectively and/or properly train tH@efendants regar mg OBeratlons Order
1.5, use of force, knee strikes, TASE neck holds, and CPR. (SOF 350-
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of any argument premised in the law thatNdoserve to contradict the arguments ma
by the City. In that Motion, RIntiff seeks to establish theeracity of particular city
policies and training methods, but neithegws nor demonstrates that these polic
constitute deliberate indifferenoer that they caused Sancleeiijuries. Such a respons
is utterly deficient at summaigudgment and is a dereliction of Plaintiff’'s responsibili

in opposing the matn. The Court is not required tonanufacture arguments” for g

party. Indep. Towers of Wash. v. Washingt@b0 F.3d 925, 929 (9th Cir. 2003).

Therefore, the Court would baithin its discretion to gmt summary judgment to thg
City on Plaintiff's Monell claims for this failure aloneand would so dohowever,
because the claims are ultimgtedsolved in the City’s favpthe Court addresses each
turn in an efforto resolve all claims on the merits.

2. Failure to Train
The City first moves for sumary judgment on the Priff's allegation that it

failed to train its officers such that the faguvas the moving force in causing Sanchez

injuries. (City Defs’ MSJ aP0-23.) Municipal liability “is atits most tenuous where &
claim turns on a failure to train.Connick v. Thompsorb63 U.S. 51, 60 (2011A
plaintiff alleging liability on the basis of municipality’s failure totrain must identify the
deficiency in the municipality’s traing program which amounts to deliberaf
indifference and must establish that it dthg caused the constiional violation. See
Blankenhorn 485 F.3d at 484. Merely demonstrating thgiagticular officer may have
been unsatisfactorily trained is not saiéint “to fasten lilility on the city.” City of
Canton 489 U.S. at 388. Instead, a plaintiff gileg a city’s failure to train must providg
evidence demonstrating a “programde inadequacy in trainingBlankenhorn485 F.3d

at 484-85. Otherwise, “any shaiifin a single officer’s training ‘can only be classifie

365; 376-398). The Defenula City’s investigation failed to note the
numerous policy violations and tramg deficiencies. (SOF 366-398).
Finally, there is overwhelming &lence of record to support fonell

gléalémggg)sed upon constitutionally deéot hiring and supervision. (SOF

(Rascon Resp. at 15.)
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as negligence on the part of the municigafendant—a much lower standard of fal
than deliberate indifference.d. (quoting Alexander v. City & Cty. of San Franciscd
29 F.3d 1355, 1367 (9th Cir. 1994)). Accordindi[a] ‘pattern of similar constitutional
violations by untrained emploge is ordinarily necessary to demonstrate deliber
indifference for purposes of failure to trainFlores v. Cty. of Los Angele58 F.3d
1154, 1159 (9th Cir. 2014) (quoti@pnnick 563 U.S. at 62).

Plaintiff's failure to train claim is premasl on the City's alleged deficiencies i
training its officers on use of forcandards and the use of a tas€he City, however,

argues that these claims fail because thesputied facts show (1) that the individus

officers received adequate tmaig, (2) that the ©'s use of force and training policies

are constitutional, and (3) thab facts establish a widesprgablem sufficient to fasten
Monell liability. (City Defs’ MSJ at22-23.) In support of its argument, the City firg
presents evidence that new offts are required to attend 585 hours of basic training
to pass a battery of physical and written té&fore entering the field. (Doc. 187, Cit
SSOF 1 94.) All four officers involved inghincident completed that training and pass|
the requisite tests. (City Defs’ SSOF Ex.)1As Arizona Police Officer Standards an
Training (“AZ POST”) regulations mantlg each officer completed in-servic
proficiency training in the two years preaggl the Sanchez encounter. (City Defs’ SSQ
Ex. 14.) The officersboth reviewed the §’s use of force policies and receive
recertification on the use dife TASER X-26 dung these sessions. (City Defs’ SSO
Ex. 14.) The City further poiatto the report of its police procedures expert, Gt
Meyers, who opined that botBperations Order 1.5—whiajoverns the use of force by
PPD officers—and the City’s training regimemeets or exceeds national standards :
practice. (Doc. 193-4, Broaks SSOF Ex. 14, Greg MeyReport (“Meyer Report”) at
17.) Accordingly, the City has met its burdi®r the purpose of summary judgment.

° To the extent Plaintiff's failure térain claim was premised on an allegatig
regarding the City’s CPR policies and trainitige Court grants summary judgment to tf
City. Because Plaintiff fails to establiah underlying constitional violation, heiMonell
claim also failsSee City of Los Angeles v. Helléi75 U.S. 796, 799 (1986).
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Plaintiff's principal argument in oppi®n to the City’s méion demonstrates &

fundamental misunderstanding of the basisféalure to train liability. Plaintiff argues
that the City’s “training program failed tofe€tively and/or properly train the Defendan
regarding Operations Order 1.5, use afcéy knee strikes, TASERs, neck holds, a
CPR.” (Rascon Resp. at 15.) dfv assuming the City failed to train these particu
Defendants, the Plaintiff must establisiprogram-wide inadecacy in training.” See
Blankenhorn v. City of Orangd85 F.3d 463, 485 {9 Cir. 2007) (quotinghlexander 29
F.3d at 1367). Evience of a City’s failuréo train a few individuabfficers does not rise
to the level of “deliberate indifferenceéquired to establish municipal liabilitgee id.
Plaintiff's evidence in syport of this argument prove® more helpful in light of
her complete lack of argumerithe bulk of Plaintiff's contverting statements of fact
and the evidence submitted in support of thostsfamerely cite t@xcerpts from each of]
Defendants’ depositions about the extentwwoich one or two ofthe Defendants—in
particular King and Welch+ecall their own training. See, e.g.Doc. 205, Rascon
SSOCF 11 350-3653uch evidence is insufficient to controvert the robust evide
presented by the City as to its policiasdgpractices because it does not speak t
citywide deficiency.See Blankenhorm485 F.3d at 484-85 (“[lsent evidence of &
program wide inadequacy in training, anysfall in a single offter’s training can only
be classified as negligence on the parth& municipal defendant.” (internal citation
omitted)); see also Hulstedt v. City of Scottsdaé884 F. Supp. 2d72, 1016 (D. Ariz.
2012) (finding that individuabfficers’ unfamiliarity with méerial used to train them
“does not give rise to muipal liability on a failure-to-tin theory”). Further, theseg
statements neither establiste thnconstitutionality of the City policies or training nor
do they show those policies were the nmoMorce in causing Sanchez’s injury.
Plaintiff further attempts to controvettte City’s facts by broadly citing to the
entirety of the report by her poliggocedures expert, Roger ClarBe@Doc 205, Rascon
SSOCF 1 149; Doc. 206-12, Rascon SSO&¢- 12, Clark Repoyt Clark’'s Report,

however, does not note any faguby the City either in fonulating its policies or in
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training its officers. In fact, Clark’'s Repostipportsthe City’s argument. Clark attest
both that the officers’ use of force was “irolation of training, paty, and law (as taught
by AZ POST),” and that “[tlhé’>hoenix Police Departmentda codified and robust se
of ‘Operations Order[s]’ thasteer, dictate, and manddiew, when, where, and wha|
level of forces Officers can use.” (Clark Repattl1.) Clark further states that “the use
a taser in this instance grossly deviatenirfrthe AZ POST training.” (Clark Repor
at 21.) Even assuming that Plaintiff actually intendedite ® Clark’s Supplemental
Report, that report is similarly unavailingdaeise Clark relies solely on testimony fro

the individual officers regarding the extett which they recall their own training

(Doc. 206-13, Rascon SSOCF Ex. 13, Roglrk Supplemental Report (“Clark Supp.

Report”) at 2—-36.) As stateehrlier, the extent to whictheseofficers were trained or
they recall their training is sufficient to establish delibemindifference by the City to
any deficiency in its trainingpolicies. Accordingly, despit®laintiff's contention that
record contains “an overwhming amount of evidence” teupport such a claim, the
record is devoid of evidence suffnt to prove Plaintiff's claim.

Finally, Plaintiff fails to present any elence that would tentb show that the
City “was faced with a peern of similar constitutioraviolations by untrained
employees” that would put the Citgn ‘notice that a course of training was deficient in
particular respect.”Flores 758 F.3d at 1159 (citinGonnick 563 U.S. at 62). Indeed
the Court does not find any evidence ire ttummary judgment cerd to support a
finding that the City was or should have besware of similar violations by its officers
involving the uses oforce alleged by the Plaintiff—naely, the use of knee strikes
multiple uses of a carotid th and repeated, lengthy apgations of a taser. Although
Clark’'s Supplemental Report points to théyG review of officer shootings betweer
2009 and 2014sgeeClark Supp. Report at 36—39) topgort a finding that the City wag

on notice as to particular deficiencigih its policies and training practic&Sit does not

¥ Although referenced in Clark’s Suppiental Report, Platiff has not submitted
evidence of such a reviewsewhere in the record a’ummaryéud ment, either by
submission or reference ta@ther portion of the record.eéBause Clark’s assertions ai
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follow that a deficiency in t City’s training on the use dfandguns indicates that the

City's training was deficienwith respect to hand-to-hand force or the use of tasers.

Moreover, to the exterthat Plaintiff offers the fact dhe report to provéhe City was on
notice of any violation, it does not appear ttia findings of theeport were complete

prior to the incident, as the report purpadscover officer involved shootings throug

—

2014. Thus, because the repads not in existence at tligne of Sanchez' injury, it

cannot be said that ti@&ty was on notice of itfindings at the time of the incident in thi

\v2)

case.

In sum, Plaintiff has not provided facssifficient to show tht 1) the City of
Phoenix was on notice of a deficiency in @ficer training program or 2) the City’s
training program and policies weire fact deficient. Accordingi, Plaintiff fails to create
a genuine dispute onelCity’s liability undera failure to train they. The Court grants
the City summary judgment as to lEf’s failure to train claim.

3. Ratification
Plaintiff's Monell theory of liability also purports teely on the City’s ratification

of Defendants’ conduct throughe City’s failure to adequately investigate and discipline
the officers for their actionsSeeAm. Compl. {1 177-79.) Theity moves for summary
judgment as to this thearyCity Defs’ MSJ at 23-24.)

A ratification theory of liability requires #t a plaintiff “prove that the ‘authorizec
policymakers approve[d] a subordinatdecision and the basis for it.Christie v. lopa
176 F.3d 1231, 1239 (9th 1ICi1999). “Ratification, howeve generally requires more
than acquiescenceSheehan v. City & Cty. of San Francis@d3 F.3d 1211, 1231 (9th
Cir. 2014),rev’'d on other groundsl35 S. Ct. 1765 (2015%ee also Kanae v. Hodsor
294 F. Supp. 2d 1179, 1191 (D. Haw. 2003)djiing a plaintiff must “present ‘something
more’ than a failure to digaine” to survive summary judgemt). Thus, when a plaintiff
shows only that a municipalit§ail[ed] to discipline” a subalinate, a ratification theory
of Monell liability fails. Id.; see also, e.gSantiago v. Fentqr891 F.2d 373382 (1st Cir.

insufficient to survie summary judgment, the Courtegenot determine whether it may
properly consider the ewthce presented by Clark.
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1989) (“[W]e cannot hold that the failure of a police department to discipline in a spe
instance is an adequate afr municipal liability undeMonell.”); Garcia v. City of

Imperial, No. 08-cv-2357 BTM(PC), 2010 WL 3911457at *1-2 (S.D. Cal. Oct. 4,
2010) (finding that plaintiff mst show more than “the fatttat a policymaker concludeq
that the defendant officer's actions were keeping with the @plicable policies and
procedures”). Instead, a plaintiff must shdwat the municipality made “a ‘conscioug
affirmative choice’ to raty the conduct in questionHaugen v. Brossea351 F.3d 372,

393 (9th Cir. 2003) (quotingillette v. Delmore979 F.2d 1342,347 (9th Cir. 1992)),

overruled on other groungBrousseau v. Haugeb43 U.S. 194 (2004).

In support of this aspect of the motidhe City argues thats policy requires
concurrent investigations by “the PSBgetlofficer's supervisqrthe Violent Crimes
Bureau/Homicide Unit, and the Incident Review Unit.” (City Defs’ MSJ at 24 (cit
City Defs’ SSOF | 111).) Further, the Cipresents evidence both that a thorou
investigation took place by the PSB, andttthe Maricopa Coup Attorney’s Office
independently investigated, finding nostonduct. (City DefsSSOF | 90-92.) Yet
again, Plaintiff fails to offer any responsigsegument to the City’s Motion, stating only
that “[the] City’s investigdon failed to note the numeropslicy violations and training
deficiencies.” (Rascon Resp. at 15.) Plairtifdadly cites to thirtyalleged controverting
statements of fact in support of this conii@m Given this failurethe Court again looks
to Clark’s Supplemental Report (Doc. 206r18hich contains theubsection titled “The
City of Phoenix’s Unconstitutionally Deficiennvestigations into the Conduct of It
Officers.” Within that section of the repoRJaintiff's expert, Roger Clark, discusses tH
City’s investigation into theSanchez incident, as well as the City’s investigations i
two later use-of-force incidents involving Btaons. (Clark Supp. R®ort at 45-57.) To
the extent that Plaintiff's ratification clainelies on the September 23, 2012 incident
the April 20, 2013 incident (seeDoc. 206-13, Clark Supp. Regt 50-57), those claims

_ 1 Again, Plaintiff has not submitted evidenof these evenisito the summary
judgment record other thathrough her expert's assemi of the facts. The Court
therefore, has reservations about the propoéiconsidering suchvidence on summary
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fail as a matter of lawMonell requires “a direct causal linkietween the municipality’s
action and “the alleged nstitutional deprivation.City of Canton489 U.S. at 385. It is
entirely unclear to this Court how the Cityddleged failure to investigate Brooking
conduct insubsequeneéncounters with theublic can be said to ke ratified the alleged
deprivations that occurred this encounter, particularly givethe factual differences in
the alleged events.

Therefore, the City’s investigation érdiscipline of the fficers following the
events of April 12, 202, remain the only tdual basis for Plaintiff's ratification claim
that the Court can discern. In his supplemiergport, Clark opines that “[tlhe City’s
deliberate indifference was manifested in fgeaistigations into the use of excessive for
by its officers.” (Clak Supp. Report at 489 Clark’s conclusion sims from the City of
Phoenix finding that the officers’ use ofrée against Sanchez complied with the City
policy. (Clark Supp. Report &0.) In particular, Clark acses the City of “failing to
reference the obvious inconsistegcas to the type of chokald” and of “attempt[ing] to
cover up the use of the carotiiokehold twice.” (Clark Sap. Report a#19.) Although a
ratification theory ofliability may lie when the polie conduct “an obviously flawed
investigation of [a] plaintiff's excessive force clainGarcia, 2010 WL 3911457 at *2
(citing Larez v. City of Los Angele846 F.2d 630 (9th Cir. 1991)), the facts in this c3
do not support such a findingnor does any evidence ihe record support Clark’s
conclusions. In particular, Clark’s supplemem&gdort mischaracterizes the content of t
PSB Report, which openly ackntegges that witnesses, including Brookins, descril
Brookins’ hold as a “cat@” at certain point. $eeDoc. 187-2 at 52, City SSOF Ex. 1
PSB Report.)

Ejdtgment. The Court, however, need not retheth question because it ultimately rules
efendants’ favor.

12 To the extent that Clark offers thepinion that the @’s investigation

constituted deliberate indifference, the Codidregards that opinion as it_purgorts 1
offer a legal conclusiorSee United States v. Schdlb6 F.3d 964, 973 (9th Cir. 1999).
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Plaintiff's evidence does not rise to a |etleat would tend to show that the City’{
investigation was obviously flawed. Rather, #®B report reflects #t the investigators
weighed the evidence availabbefore concluding that Bokins did not use a carotic
hold, or any hold that violatl such policy. AccordinglyPlaintiff fails to present
evidence sufficient to surviveummary judgment as to atifecation theory of liability.
The Court will grant the City’81otion as this to theory d¥lonell liability.

4, Failure to Screen

Lastly, Plaintiff brings a claim undévionell against the City of Phoenix for the

City’s alleged failure to seen Brookins prior to the Citlyiring him as an officel® (Am.

Compl. 11 165-66.) ¥h City again moves for summajydgment on this aspect of

Plaintiff's claim.

As with failure to train theory, whengmaintiff premises a § 1983 claim “upon th
inadequacy of an official’'s review of aqapective applicant’'s cerd . . . there is a
particular danger that a murpaility will be held liable for annjury not directly caused

by a deliberate action attributabto the municipality itself.” Brown 520 U.S. at 410.

Therefore “[a] court must carefully testethink between the policymaker’'s inadequate

decision and the particular injury allegedid: A municipality’s hring decision will be
deemed to constitute “deliberate indifference” only if a review of the employ
background would have led the mcipality “to conclude that theplainly obvious
consequence of the decision to hire the appticwould be the deprivation of a citizen’
specific federally protected rightd. at 411. Thus, the facts miusupport “a finding that
this officer was highly likelyto inflict the particular injoy suffered by the plaintiff.1d at
412; see also Estate dhlvarado v. Shavatt673 F. App'x 777,778 (9th Cir. 2017)
(finding officer’s record of por unlawful searches and seiesrinsufficient to establish
that the plainly obvious consequence airly was the victim's “seizure accomplishe

through firing a gun”).

3 pPlaintiffs’ First Amended Complaint doest allege this same theory of liability
as to King, Squier, or Welch. Therefore, #realysis under this th%oof liability focuses
only the City’s hiring of Officer Brookinsral his alleged acts on the night in question.
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The bar is high for demonstrating thamh officer's conductwas the “plainly
obvious” consequence of municipality’s hiring decisionFor example, the Supremd
Court in Brown determined that a department’s hiriofjan officer wth prior criminal
charges for assault and battery, resisting arrest, and public drunkenness, in add
numerous traffic violations, did not carryettiplainly obvious” consequence that th
officer would use excessive forddrown 520 U.S. 397 at 414. As the Court noted, t
applicant’'s record “may well have made ham extremely poor candidate”; however th
hiring decision could not be said “constitute ‘deliberate infference’ to [the plaintiff's]
federally protected right to beee from a use of excessive forced. at 414-15.
Similarly, an applicant’s reed “of prior misconduct in past jobs’—including the use
force in a position as a aarity guard—has proven infficient to avoid summary
judgment on a failure to screen claiee, e.g., Gonzalez v. AMdo. 11-CV-2846
W(WVG), 2013 WL 3795691, at *@S.D. Cal. Julyl9, 2013).

In opposition to the City Defendants’ MatipPlaintiff merely argues that there |

“overwhelming evidence” in the “record to support Monell claim based upon

constitutionally deficient hiring.” (Rascon Re at 15.) Plaintiff's argument, however

rests upon the conclusory statement by Plaint&Kpert that “[t]heCity could reasonably
anticipate that the issues peas in the hiring process walllead to the excessive an
unconstitutional use of force against @tis.” (Rascon SSOCEx. 13, Clark Supp.
Report at 58-61.) This conclusion is unsuped by the record as a matter of law.

To prove his point, Clark’s SupplemeReport cites to the following facfs (1)
that Brookins served as alwrmy Sniper and received discharge from that position
indicating “unsatisfactory perforamce”; (2) that Brookins wked as an armed securit)

guard and was not eligible for rehire; (3atBrookins failed a psychological exam fq

the City of Glendale police department;dafd) that Brookins maintained an emajl

* Once more, Plaintiff fails to submit eidce of these facts other than throu
the assertion of an expexs to their veracity.
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address consisting partially of the term “wbibg” at the time he was hired. (Clark Sup
Report at 58-61.)

o

Even assuming the truth of these $a@nd viewing themin the light most
favorable to Plaintiff, she fail® raise a triable issue. Tumng first to Brookins’ military
discharge, Clark indicates that a soldierynmmaceive an “unsatisfactory performance
discharge when his “performance to date haen satisfactory” and his “retention woul|d

have an adverse impact on good order andhlag (Clark Supp. Report at 59.) Furthe

-

such a discharge requires a finding thatgblklier “will be a disruptive influence,” that

“the circumstances are likely to recur,hdathat the soldier is unable “to perforn

-}

effectively in the future.” (Clk Supp. Report at 59.) Eventlie City had been aware of
these facts, the Court does agree that it would have begmainly obvious” to the City
that Brookins was “highly likely” use upastitutional force in the manner Plaintiff
allegesSee Brown520 U.S. at 414.

The circumstances surrounding Brookinstkground as a security guard fare no
better in proving this point. Plaintiffsvidence shows that Brookins’ supervisor
indicated that Brookins “lied” and “was noliggble for rehire.” (Clark Supp. Report a
60.) It requires a leap in logfor one to conclude from thigct that it would have been

“plainly obvious” thatBrookins would act in the spemfmanner alleged by Plaintiff.

[®X

Next, although Plaintiff introduces facthiawing that the City of Glendale rejecte
Brookins for negative testing on a psychobtagiscreening test, Plaintiff introduces no
facts to show that Brookins’ ifare related to aspects ofethtest that made it “plainly
obvious” that Brookins was nearly certaim use excessive force on the job in the
particular manner that Plaintiff allegeSinally, Brookins use ofn online pseudonym
containing the phrase “whiteboy” reveals nothabout a predisposition or likelihood tp
act in the manner alleged.

Even in the light most favable to Plaintiff, these fagtare insufficient to support
a finding that the City of Phoenix actemdith deliberate indifference by failing tg

adequately screen Brookins prior to his rigri Plaintiff's attempt to present said facts
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under the guise of an expert’s opinion doescreate a triable issue. Although a ration
finder of fact could certainly conclude thaetlity’s decision was misguided, that is nq
the testSee Brown520 U.S. 397 a414. Plaintiff is at best seeking to impasspondeat
superiorliability on the City forhiring Brookns; howeverMonell and Brown expressly
forbid municipal liability on this basis. Thuthe Court cannot say that the City, if fully
aware of these facts about Brookins’ backgrd, would conclude that it was “plainly

obvious” that Brookins was “highly likely” teiolate an individual'gight to be free from

the use of excessive force. Therefore, Riffim failure to screen claim fails and the

Court grants summary judgmieto the City on thaaspect of Plaintiff’'svionell claim.

D. Punitive Damages

Finally, both Brookins and the City Defearts move for summary judgment as
Plaintiff's claim for punitive damages. (Brook MSJ at 25; City Defs’ MSJ at 19-20.
“[A] jury may be permitted to assess pungidamages in an actiaunder 8 1983 when
the defendant’s conduct is@kin to be motivated by evil mige or intent, or when it
involves reckless or callous indifferencethe federally protected rights of otherSrith
v. Wade 461 U.S. 30, 56 (1983 As discussed above, e&hCourt grants summary
judgment on Plaintiff's claims for denial ofedical care and thusdntiff cannot recover
punitive damages stemming fromattclaim. However, the Coufinds that the evidence

is sufficient that a jury might find Defendts’ use of forcerivolved a “reckless or

callous indifference” to Sanchez’s righ#&ccordingly, the Court denies Defendants

motion as it pertains to punitive dages on Plaintiff's remaining claim.
IV. CONCLUSION
In short, the only clainremaining for trial is Plaitiff's § 1983 claim against

Brookins, King, Welch, and Saer for the use of excessive force. No claim rema
against the City of PhoeniXhe Court will set a hearing wiscuss a trial date with theg
parties by separate Order.

IT IS THEREF ORE ORDERED denying Plaintiffs Motion for Partial
Summary Judgment (Doc. 175).
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IT IS FURTHER ORDERED granting in part and denying in part Defendant

Clinton Brookins’ Motion for Summary Judgmt (Doc. 192). Defendant Brookins i
entitled to summary judgmeé on Plaintiff’'s denial of mdical care claim (Count Il). The
balance of Brookins’ Motion islenied, and Plaintiff's exssive force claim (Count I)
will proceed to trial.

IT IS FURTHER ORDERED granting in part and dging in part Defendants
Jeremy King, NicholagVelch, Steven Squier, and tlg&aty of Phoemx’s Motion for
Summary Judgment (Doc. 88 Defendants Squier, Wélc and King are entitled to
summary judgment on &htiff's denial of medical carelaim (Count Il). Defendant the
City of Phoenix is entitled to summary judgnt on Plaintiff's nunicipal liability claim
(Count IIl). The balance of &endants’ Motion islenied, and Plaintiff's excessive forc
claim (Count I) against King, Squieand Welch will proceed to trial.

Dated this 8th day of February, 2018.

O

Hongrable n J. Tuchi
Uni Stat®s District Jge
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