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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Martha A. McNat, No. CV-14-00869-PHX-DGC
Plaintiff, AMENDED ORDER

V.

Maxwell & Morgan PC, et al.,

Defendants.

This case involves Defendants’ effortsdollect debts owed by Plaintiff Martha
McNair. She claims that Defendants’ actionglated numerous prasions of the Fair
Debt Collection Practices A“FDCPA”). The parties hae filed cross motions for
summary judgment (Docs. 80, 100) and @waurt heard oral arguments on September
2015 (Doc. 123). Upothe parties’ separate requests for reconsideratioa,Court will

deny Plaintiff’'s motion ad grant Defendants’ motioh.

' On September 22, 2015gtiCourt issued an orderrqén? Plaintiff's motion for
summary judgment and grantln? in p&refendants’ motion fo
Doc. 124. Both parties moved for recorsation of Section III(B')(Z)(a) of t _
Docs. 126, 130. By separateder, the Court granted both tioms for reconsideration.
This amended order reflects the Court'ding on reconsideration and replaces tf
Court’s September 22, 2015 order.

? Defendants move tetrike Plaintiff's motion for smmary judgment. Doc. 99,
They argue that Plaintiff violated the Cogrtase management order and the local ry
by placing their legal citationis footnotes, filing a statement of facts that is more th
ten pages long, and not double-spacing théiandext. Plaintiff apologizes for thesg
violations, but argues that she did doulpece the text in her motion. Striking
Plaintiff's motion is too harsh a remedy forele violations, but Plaintiff's counsel i
admonished to follow the case managenoedér and local rules in the future.

r summar¥ judgment.
the order]
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l. Background.
In August 2004, Plaintiff acquired a home @ilbert, Arizona. Doc. 81-1 at 2

The home was part of the Neely Commorsséciation (“Association”) and was subje¢

to a declaration of covenantspnditions, and restrictions.Id. at 8-42. Under this
declaration, owners are required to payaanual assessment to the Associatitoh. at
16. The Association can regelian owner to pay the assesatria monthly installments.
Id. at 16-20. If the owner fail® pay an installment, th&ssociation can impose a lats
charge of fifteen dollars and make a vetit demand for payment of the debt af
additional costs.Id. at 20. If the owner fails to pay the amount within ten days,
Association can record a notice bén on the owner’'s property.ld. at 21. The
Association has the right to collect the delbongl with late charges, costs, and attorne)
fees, by suing the owner or bringiag action to foreclose the lieid.

Plaintiff became delinquent in paying hemnual assessment. On November
2009, Charles Maxwell of thtrm Maxwell & Morgan P.C.sent a letter to Plaintiff
notifying her of the debt and stating thatrhay take legal action if she failed to pdyl.
at 61. On December 21, 2008axwell filed suit against Platiif in the Highland Justice
Court, alleging thashe owed $6971d. at 64-65. In January 2010, Plaintiff and Maxwe
entered into a payment agresmy, under which Plaintifivas to pay $500 immediately
and $100 a month until heebt was paid offld. at 75. Plaintiff pal the $500 and three
of the monthly $100 payments before defaugjti Doc. 81,  22. In June and Septemi
of 2010, Plaintiff made additional paymentsating $500. Doc. 81-ht 88, 104. On
July 19, 2010, Maxwell revived the justicewrt lawsuit and sought a default judgmer
Id. at 92-93. The court entered judgmentNovember 22, 2010, for $1,466.80l. at
96-97. Maxwell subsequently sent Plainéffetter demanding payment of the judgme
Id. at 114.

The record is silent as to what ooad in 2011. On Apl 30, 2012, Maxwell
filed a new lawsuit in Maricop&ounty Superior Court.Id. at 121. He alleged thaf
Plaintiff's debt had gwwn to $4,027.241d. at 122. William Nikolaus, who also worke(
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at Maxwell & Morgan, notified Plaintiff of # lawsuit and stated that the total amount
due was $6,307.24, which included $2,280attorneys’ fees and costdd. at 128.
Plaintiff offered to enter a payment plan,iaefh Nikolaus accepted on the condition that
Plaintiff sign a stipulated judgment. Doc.1t0 at 36. On June 29, 2012, Plaintiff and
Maxwell signed a stipulated judgment that puiaed the Associain’s right to collect
the debt by selling Plaintiff's homeDoc. 81-1 at 130-33. lihe stipulategudgment, the
Association agreed not to exge on the judgment if Plaifitimade an initial payment of
$2,500 and additital payments of $80 a month until the debt was satisfidd. at 132.
Plaintiff paid the initial $2,500 and ten mtbly payments of 850 through May of
2013. Doc. 81, 157. On M&, 2013, she sent a letterNidkolaus asking how much sh¢
still owed. Doc. 81-2 at 270n August 21, 201Nikolaus notified Plaintiff that she had

\1"4

failed to make the required paymentscluding payments for her 2013 annua

assessmentld. at 31. Nikolaus told her to reviethie stipulated judgment and warned

X

that the Association mighttke legal action.ld. On September 23, 2013, Plaintiff pai
$275.74 and asked Nikolaus to infoher if she owed anything elséd. at 45.

In November 2013, Maxwell requesteddahe Superior Court granted, a writ of
special execution for forecloge on Plaintiff’'s houseld. at 49-53. The writ stated thal
Plaintiff owed $4,791.58.1d. at 53. The sheriff held a foreclosure sale on January 9,
2014, the property was sold for $75,000d &efendants received $5,559.74. Doc. 81,
19 75-76. On May 14, 2014 ,&lSuperior Court awardedettAssociation an additiona
$6,040.39 from the proceeds oétbale for attorneys’ fees@ costs. Doc. 81-2 at 70-71

Plaintiff filed this lawsuit on April24, 2014, naming as Defendants Maxwell &

Morgan, Charles Maxwell, William Nikolaus, ancethspouses. Doc. 1She claims that

Defendants violated the FDCPA by misrepresenting the amount and character pf h

debt, failing to account for the payment® ghade, misrepresenting the amount of her
debt to the justice court, taking actionsttiArizona law prohibits, initiating multiple

lawsuits over the same debt, and refusingxplain the amount she owed. Doc. 80.
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Il. Legal Standards.

Summary judgment is appropriate ifethevidence, viewedn the light most
favorable to the nonmoving party, shows ftllhere is no genuine dispute as to any
material fact and the movantestitled to judgment as a matter of law.” Fed. R. Civ.|P.
56(a). Summary judgment is also approgriagainst a party who “fails to make ja
showing sufficient to establish the existenceanfelement essentitd that party’s case,
and on which that party will be#ine burden of proof at trial.'Celotex Corp. v. Catrett
477 U.S. 317, 322 (1986). Ontirsputes over facts that ghit affect the outcome of the

suit will preclude the entry afummary judgment, and thesguted evidence must bg

3%

“such that a reasonable jucpuld return a verdict fahe nonmoving party.’Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986).

The FDCPA was enacted étiminate abusive debt cotleon practices, to ensure
that debt collectors who abstain from thpsactices are not comaptively disadvantaged,
and to promote consistent state actioprtatect consumers. 15 U.S.C. § 1692)eyman
v. Carlisle, McNellie, Rini, Kramer & Ulrich LPA559 U.S. 573, 577 (2010). Thq

1%

|® N

FDCPA regulates interactions between consudebtors and “debt collector[s],” define

to include any person who “reguly collects . . . debts owenl due or asserted to bg

U

owed or due another.” 15 8.C. § 1692a(6). A lawyeregularly engaged in debf
collection activity, even litigation, isonsidered a debt collecto6ee Heintz v. Jenkins
514 U.S. 291, 299 (1995). debt collector “who fails teomply with any provision of
[the FDCPA] with respect to any persoriable to such person” for actual damages and
additional damages not to excekd000. 15 U.S.C. § 1692k(a).

The FDCPA is a strict liability statuteClark v. Capital Credit & Collection
Servs., InG.460 F.3d 1162, 1175 (9th Cir. 2006).pibhibits a wide array of abusive and
unfair practices.SeeHeintz 514 U.S. at 292-93. In delong whether a debt collecto
has violated the FDCPA, cdarassess the debt colletsoconduct from the perspective
of a hypothetical “least sophisticated debtoSee Guerrero v. RIM Acquisitions LLC
499 F.3d 926, 934 (9th Cir. 2007) (citidjark, 460 F.3d at 117\Vade v. Reg’l Credit
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Ass'n 87 F.3d 1098, 1099-110®th Cir. 1996)). The “lest sophisticated debtor”
standard protects the “naivedatmusting” debtor while shieldg debt collectors “against
liability for bizarre or idiosyncratic terpretations of collection notices.”Isham v.
Gurstel, Staloch & Chargo, P.A738 F. Supp. 2886, 995 (D. Ariz. 2010) (quotation
marks and citation omitted). The FDCPA iseanedial statute and should be interpret
liberally to protect debtors fronbasive debt collection practicekvon v. Law Offices of
Sidney Micke]l688 F.3d 1015, 1025 (9th Cir. 2012).
[ll.  Analysis.

In their cross motion fosummary judgment, Defendanargue that (1) the
FDCPA'’s statute of limitations bars mostPfintiff's claims, (2) the FDCPA does not

apply to those claims that arise out of Defendants’ foreclosure action, (3) the stipul

judgment authorized the amounts the Defetslaought in the foreclosure action, and

(4) res judicata and collateral estepfpar many of Plaintiff's claim®. In response to
Plaintiff's motion, Defendantargue that their 2013 communiicats with Plaintiff were
neither false nor misleading, and did nohstitute unfair or unagscionable means of
collecting a debt. The Court fin@efendants’ argumes dispositive.

A. Statute of Limitations.

Under the FDCPA, a plaintiff must bg suit “within one year from the date on
which the violation occurs.”15 U.S.C. § 1692k(d). PHiff filed her complaint on

* During oral argument, Defendants maskeveral arguments not found in thejr
cross motion for summary judgment. Téemclude that Defendants are not dep
collectors, that the amounts thegught to recover in this ea were not debts, that the
misstatements in theasommunications or filings were haaterial, and that they cannqt
be lumped together as a single group of defendants. Deftsraigued that Plaintiff was

required to come forward witevidence on each of thessiies because she will bear the

burden of proof at trial. The Court doast agree. In describing proper summary

judgment procedure, the Supreme Coud kaplained that “a party seeklng summary
t

%udgment always bears the inltr@sponsibility of ifiorming the district court of the basis
or its motion.” Celotex 477 U.S. at 323. If a defendamdserts that a plaintiff lackg
evidence on a particular elemt of her claim, the plaiiff must come forward with
evidence on that ement to avoid summary judgmend. at 322. But when a defendar
does not identify an alleged deficiency in nialntlff’s proof, the plaintiff is not required

~+

to come forward with evidence to disprottee deficiency at the summary judgment

stage. True, the plaintiff will be required to prove all elements of her claim at trial

D
o

ate

but

she need only respond aeteiummary judgment stage to arguments made in the mation

for summary judgment.
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April 24, 2014, but many of the alleged FDCRialation occurred before April of 2013
Plaintiff urges the Court to a@t the continuing-viation doctrine. Plaintiff also argues
that her claims are timely because the dispowé her injury — tle foreclosure of her
house — occurred less than arybefore she filed suit.

The continuing-violation dwdrine has roots in the oomon law. Kyle Graham,
The Continuing Violations Doctring3 Gonz. L. Rev. 27808 (2008) (discussing early
versions of the doctrine in trespassdanuisance suits from the 1500s). Broadly

speaking, the doctrine permitsp&intiff to recover “for actins that take place outsids

1%

the limitations period if these actions ardfisiently linked to unlawful conduct within
the limitations period.” Sosa v. Utah Loan Servicing, LL8lo. 13-CV-364-W(KSC),
2014 WL 173522, at *4S.D. Cal. Jan. 1@2014) (quotation marks and citation omitted).
Some courts have described this as anglidoctrine, but most treat it as a doctrine
governing accrual. Heard v. Sheahan253 F.3d 316, 319 (7t&ir. 2001) (collecting
cases);see also Pisciotta v. Teledyne Indus., ,I®d F.3d 1326, 1332 (9th Cir. 1996

(“Under [the continuing-violatin] theory, the statute of litations does ndbegin to run

N—r

until the last breach occurs.”). In the contekstatutorily-created causes of action, the
applicability of the doctria is a question of st#bry interpretation.See, e.gNat'l R.R.
Passenger Corp. v. Morgarb36 U.S. 101, 109-10 (2002)avens Realty Corp. v.
Coleman 455 U.S. 363, 380 (1982).

The FDCPA states that “[a]jn action @nforce any liabilitycreated by this
subchapter may be brought . . . within grear from the date on which the violatio

occurs.” 15 U.S.C. 8§ 1692K(d By referring to “the violaon,” the statute could be read

=}

as referring to a single act, but courts coalso consider an ongoing violation of thie

FDCPA to be one violation thabnsisted of several parts. @ courts have adopted thi

[92)

view, holding that when “the conduct colajmed of [under ta FDCPA] constitutes a
continuing pattern and course of conduct pgosed to unrelated digte acts,” then the
entirety of that conduct is a single violation of the FDCF%&e Joseph v. J.J. Maclintyr
Cos., LLC 281 F. Supp. 2d 1156, 1161-62 (N.DI1.2#H03) (applying the doctrine when

D

-6 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

the defendant had made hundreds of repeated, automated collection calls to Plaint
an 18 month period). Under this approach, a pléffis claim regarding a continuing

pattern of FDCPA viol@ons could accrue otine date of the most recent violation and

defendant could be liable for conduct tl@herwise falls outside of the limitation$

period.

The Supreme Court has provided guidamecehe distinction between a continuing

violation and a series afdividual violations. See Ledbetter v. Goodyear Tire & Rubb
Co, 550 U.S. 618 (2007Morgan 536 U.S. at 109-11. Titl&ll requires a claimant to

file a claim within 180 days “after thdleged unlawful employment practice occurred,

42 U.S.C. 8 2000e-5(e)(1). Interpreting thamguage, the Supreme Court found th
“[t]here is simply no indicatiothat the term ‘practice’ conviarrelated discrete acts int(
a single unlawful practice for ¢hpurposes of timely filing.”"Morgan, 536 U.S. at 111.
For that reason, “[d]iscrete acts such as tertidnafailure to promote, denial of transfe
or refusal to hire” do not call for applicati of the continuing-violation doctrine, eve
when a time-barred discriminatory astelated to more recent acisl. at 114.

The Supreme Court has adopted a diffelgproach, however, for hostile wor

environment claims under Title VII. fas explained that such claims:

are different in kind from discrete act$heir very nature involves repeated
conduct. The ‘unlawful employment ptee’ therefore cannot be said to
occur on any particular day. It occurger a series of ga or perhaps years
and, in direct contrast wiscrete acts, a single aftharassment may not be
actionable on its own. . . . Such o are based on the cumulative effect
of individual acts. . . . A hostile wordnvironment claim is composed of a
series of separate acts that llectively constitute one ‘unlawful
employment practice.’ . . . [Thus, pl{ided that an act contributing to the
claim occurs within the filing periodhe entire time period of the hostile
Ienl\)/_llr_?nment may be considered byaat for the purposes of determining
iability.

Id. at 115-17 (quotation marks and citations omitted).

The Court finds that “the violation” inhe FDCPA is similar to “the alleged

4 See also Sos2014 WL 18522, at *4:Bennett v. PortfolidcRecover ASSOCS.
LLC, No. CV-12-9827-DSF, 201\8/L 6320851, at *2 (C.DCal. Nov. 22, 2013)Guillen
v. Bank of Am. CorpNo. 5:10-CV-05825 EJ[2011 WL 4071996, at n.3 (N.D. Cal.
Aug. 31, 2011).
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unlawful employment practice” in Title Viand that the Supreme Court’s guidance

relevant to this case. The Court findsattibefendants’ allegeBDCPA violations are

more akin to discrete actBan a continuing course ebnduct. The following alleged

FDCPA violations are identifeéein the parties’ briefing:

Plaintiff owed to theAssociation, and almost all inlkved alleged misrepresentations

November 2009: Maxwell’s letter to d&htiff misrepresented the amount of
Plaintiff's debt.

February 2010: Defendants draftedpayment agreement with Plaintiff
which violated the FDCPA Dby failing tstate the amount owed, failing to
promise that Plaintiff's payments wout# applied first to the principal of
the debt, and misrepresargithe amount of the debt.

July 2010: Defendants misrepresented the justice court the amount
Plaintiff owed and the amount Plaéfh had paid. They also sought
recovery for fees to whicthey were not entitled.

November 2010: Maxwell sent a letter Rtaintiff that msrepresented the
amount of the debt and ignored RI#i's right to certain property
exemptions.

December 2010: Defendants again misregnéed the amount of the debt in
paperwork they filed wh the justice court.

April 2012: Defendants misrepresented gmount of Plaintiff's debt in the
complaint for their foreclosure suit. §|‘il|ln? of the lawsuit also violated
the FDCPA because it sought ogery tfor amounts that had been
previously awarded in #&justice court lawsuit.

June 2012: Nikolaus’s email misrepretal the amount of Plaintiff's debt.
Defendants also drafted a stipulated judgment that was unclear about the
number of payments Plaintiff would be required to make.

May-September 2013: Having made Sﬁi/gla ments, Plaintiff repeatedly
alsked Nikolaus how much she still owedNikolaus failed to give her a
clear answer.

November 2013: Defendants’ geest for a writ of execution
misrepresented the amount of Plaintifiebt. Defendants also requested
an unreasonable amount in attorneys’ fees.

All of these alleged wrongs involved f@adants’ attempts to collect the del

such as inflating Plaintiff's debt, failing taccount for payments, or charging fees

which the Association vganot entitled. These violationseanterrelated, but they are ng

sufficiently linked to be considereth ongoing violation of the FDCPA.

For instance, Maxwell sent a letter taiAtiff on November 23, 2010. Doc. 81-

-8-
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at 114. Plaintiff claims that the letterolated the FDCR by falsely stating she owed

$1,466.80 and ignoring her right to certgiroperty exemptions under Arizona law.

Doc. 80 at 10. Three years later, on Nuober 6, 2013, Maxwell requested a writ of

execution for foreclosure. Do81-2 at 52-53. Plaintiff clais that the request violate(
the FDCPA by falsely stating she owed $4,791is@uding $1,597.50 iattorneys’ fees.
Doc. 80 at 6. Although #2010 letter and the 2013 requéor a writ involve similar
facts, they represent discrete actions. @ne letter, the other a court filing; the)
occurred three years apart; thayolved different amountsand they involved different
alleged violations of the FDCPA.

Similar distinctionscould be made regard) each of Plaintiff's claims. The
alleged wrongs occurred over a span of fgesrs and involved, resptively, a letter, a
draft agreement, a filing in justice court, another letter, paperwotkifilgustice court, a

complaint for foreclosure in superior court,@mail, a failure to regmd to Plaintiff, and

a request for a writ of execution. Eaicivolved different claimed amounts and many

included additional, unrelated alied violations of the FDCPA.

Plaintiff's case is not likeJoseph where the defendant made hundreds
automated collection calls to the piaif over a period of 18 monthsSee281 F. Supp.
2d at 1161-62. Nor is it similar to a hostile work environment claim which “canno

said to occur on any particular day,

m

collectively constitute one ‘uaWful employment practice,

—

~

of

t be

is cposed of a series of separate acts that

and may not even rise to the

level of an actionable hostile work environment until the cumulative effect of the many

wrongs is understoodMorgan 536 U.S. at 115, 117. Defendants’ actions are e
alleged to have violated specific provissoaf the FDCPA, occurred on definite day
involved different conduct and different dedmnounts, and extended over four yea
Defendants’ actions are more like “[d]iscrete acts such asnation, failure to promote,
denial of transfer, or refusal to hireyhich may be relatedbut nevertheless do no
implicate the continuing-violation doctrindd. at 114.

The Court also finds the breaks in énbetween the alleged violations to I

-9-
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significant. Plaintiff does not allege any \atbn in the year of 2011. Sixteen montl

elapsed between the fifth argixth violations recounte@dbove, and almost a year

between the seventh and eighth.

Furthermore, the Court finds trdulg the notion that every communicatio
regarding a debt starts the ltations period anew. Asnather court explained, “[i]f
plaintiff’'s theory were correct, . . . his causf action could be Il alive indefinitely
because each new communioatiwould start a fresh aute of limitations.” Sierra v.
Foster & Garbus 48 F. Supp. 2d 393, 395 (S.D.N.Y. 199899¢ also Nutter v. Messerl
& Kramer, P.A, 500 F. Supp. 2d 1219223 (D. Minn. 2007)finding that “[n]ew
communications . . . concerning an old lai . . [do] not stdra new period of
limitations™) (quoting Campos v. Brooksbank20 F. Supp. 2d271, 1274 (D.N.M.
2000)). In sum, the Court concludes that the continuing-violation doctrine does not
Plaintiff's claims for violations tht occurred beforApril of 2013

Plaintiff also seeks to apply the discoyveule, arguing that she did not discove
her injury until her home was foreclosed imJdary of 2014. The Court is not persuade
however, that the discovery ruleashd apply to this case. Maas v. Stolmarl30 F.3d
892, 893 (9th Cir. 1997), the hth Circuit held that whethe alleged violation of the
FDCPA is the filing of a lawsuitthe statute of limitations begis] to run on the filing of
the complaint.® Plaintiff’'s complaint makes cledhat every alleged FDCPA violation

that occurred more than one yéafore this case either preleel or occurred as part of

> Earlier in this case, the Court dendhotion to dismiss because the continuing-

violation doctrine might apply. Doc. 37That decision does not control here. As ti
Court noted in its earlier decision, a motion to dismiss based on the statute of limit

may be granted only if it apars beyond doubt thatetiplaintiff can prove no set of facts
that would establish the tihness of the claimSupermail Cargo, Inc. v. United States

68 F.3d 1204, 1207 (9th Cir. 99); Doc. 37 at 6-7. Focusing solely on Plaintiff
allegations, the Court could nobnclude that this test had been satisfied. Doat3%
This conclusion does not control a ngi on summary judgmentyhich focuses on
evidence, not allegations.

° Later cases have recognized that this fofgy applies to cases where there is 1
question that the defendant was properly named and served in the underlying col
action.” Huy Thanh Vo v. Nelson & Kennarél31 F. _SuEp. 2d0BO, 1086 (E.D. Cal.
2013). Plaintiff does not claim that swas not served in the underlying cases.

-10 -

1S

Ssavi

B
d,

-

ne
atior

v

D

S

10
ecti




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

court action. These include Defendants ihifiiing of the justice court action in 2009
(Doc. 1, 1 12) and their later filing dfie superior court action in 201&.( § 15). The
alleged violations either preced those lawsuits, in which ent the filing of the lawsuits
would have triggered the limiians period, or occurred @gsrt of the lawsuitsd., 11 14,

17, 19). Thus, Plaintiff's dicovery rule argument does reztve her older claims from
the FDCPA'’s one-year statute of limitations.

B. Plaintiff's Timely FDCPA Claims.

Plaintiff asserts two claims based omdoct occurring less thaone year before
this case was filed: (1) in judicial proceedings in 2013 and 2014, Defendants alle
misrepresented the amount of Plaintiff's dabtl sought attorneys’ fees to which the
were not entitled; and (2) in May throughpBamber of 2013, Defelants did not respong
to Plaintiff's requests for a statement tbe amount she owedThe Court finds that
neither claim survives Defendantsoss motion for summary judgment.

1. The Writ's Misrepresentation of Attorneys’ Fees and Debt.

Plaintiff claims that Defendants violatedetRDCPA by “falselystating in the Writ
that the balance due was $4,791.58 andudioh unadjudicated attorneys’ fees ¢
$1,597.50.” Doc. 80 at 6. As for tattorneys’ fees, Platiff emphasizes that,

Defendants never sought judicial appabfor any of these amounts, never
had any court determine they wersaso[n]able, and simply decided for
themselves the reasonaldss of the attorneys’ és and costs that they
incurred. . . . Defend&n collected these unilatdly awarded fees even
though Arizona law does not provider fpost-judgment attorneys’ fees
except where expressly permitted by #i&or other basis for such tees.

Id. at 12.
Although not clearly stated, Plaintiff appears to claim that this conduct violate
U.S.C. § 1692e, which prohibits the misrepregagon of “the character, amount, or leg

status of any debt.” Amongther points, Defendants argtleat because the stipulate

_ " The Ninth Circuit has applied the discoyeule to FDCPA claims that did nof
involve the_f|l|n% of a lawsuitMangum v. Action Collection Service, IN§75 F.3d 935,
940 (9th Cir. 2009), but the Court concludes tRaftiscontrols this largely litigation-
based series of alleged violations.

-11 -
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judgment that Plaintiff signed authorizedetamounts that were inmed in the writ of
execution, the Court should grant Defendants summary jexigon Plaintiff's claims
regarding these amounts.

The stipulated judgment signed on June Z®12, stated thahe “principal sum”

owed was “$4,027.24 . . .ith additional assessmentacacharges accruing effective

January 1, 2013 . . . plus mbht late charges.” Doc. 81dt 131. The judgment alsq
stated that Plaintiff owed “attoey fees herein in an amowft$1,687.50, plus accruing
attorney fees incurred hereafter.Id. When Defendants sought a writ of speci
execution to foreclose on Plairfitsf house in 2013, they statéuht the total amount owed
was $4,791.58, which included “attorney fee$§687.50, plus accrujrattorney fees of
$1,597.50.” Doc. 81-2 at 52-53. The Mapa County SuperidCourt approved thesg
amounts and issued the wrld. at 53.

Plaintiff has not explained how this rmuct amounts to a misrepresentation
“the character, amount, or legal status of dapt.” As Defendants note, the stipulate

judgment authorized the feesattwere included in the writ @fxecution. Plaintiff argues

that Arizona law generally does not allowparty to collect post-judgment attorneys

fees, but “[i]t is well-settled in Arizona that]fmtracts for payment dattorneys’ fees are
enforced in accordanceith the terms of the contract.’Bennett Blum, M.D., Inc. v.
Cowan 330 P.3d 961, 963 (Arift. App. 2014) (quotation migs and citations omitted).

What is more, “[w]hen the ‘broad languagef a contractual attorneys’ fees provisiT
n

gives no indication of an intent to exclufies for work done after entry of judgme
those fees are generally recoverable€Cbsta v. Maxwell & Morgan PCNo. CV-15-
00315-PHX-NVW, 2015 WL 349011%¢ *5 (D. Ariz. June 3, 2015).

Plaintiff also argues that Defendantult not “unilaterally” decide whether the

requested attorneys’ fees weeasonable. This is true. fi&ona law is clear that ever

when fees are awarded pursuemain express contractual agment, rather than statute

the prevailing party is not entitled to its fe@sless a court has ahdy determined that

the specific amount that party seeks is reasonalde 4t *6. But Defendants in this cas
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did not unilaterally determine the amountfeés they were to ceive — the Maricopa

County Superior Court approved the fdasfendants requested. The court signed

writ of execution andwicerejected Plaintiff’'s opposition tilhe requested attorneys’ fees.

SeeDoc. 101-2 at 43 (denyinBlaintiff's motion to cancethe sheriff’'s sale, in which
Plaintiff had argued that the amountafed attorneys’ fees was ambiguous &t 39));
id. at 74 (denying Plaintiffsmotion for relief from judgmat, in which Plaintiff had

argued that Defendants couhdt “award unadjudicated futur@ssessments, attorneys

fees, and costs”id. at 53)). By so ruling, the ae court implicitly found that the
requested attorneys’ ds were reasonableSee, e.g.Costg 2015 WL 3490115, at *6.

The Court cannot conclude that Defendantdated the FDCPA by seeking attorneys

fees in a filing they made with a court, peularly when it was clear that the fees wou
be paid only if the court found them to be reasonble.

Plaintiff argues that Defendants misrepresd the amount of Plaintiff's debt in
the writ of execution. But again, the stigidd judgment authorized these amoun
Plaintiff has not shown that there is a genudispute of materialdct as to whether the
stipulated judgment authorized the amaeubefendants collectedThe Court therefore
grants Defendants’ motion for summary judgment on this claim.

2. Defendants’ Communications with Plaintiff in 2013.

Plaintiff claims that Defendants’ failute respond to her repeated requests fo
statement of the amount she owed violat&dJ.S.C. 88 1692end 1692f. Specifically,
Plaintiff sent a $250 check @efendants on Ma$, 2013, and requested a statement
the amount owed. [@081-2 at 27. Defedants did not responghtil August 21, when

Nikolaus sent Plaintiff an email stating tisfite had not paid off her debt and attaching

® Costafound a possible section 1692e vi@a when unadjudicated attorneys’
fees were demanded in a letter to the deb®015 WL 3490115, at * 6. This differs

from a request for fees in a coiiling the court must approve.

° At oral argument, Plaintiff's counsel argued that the waitried forward the
FDCPA wrongs from the earlidawsuits and judgments, btitose earlier wrongs are
barred by the statute of limitations, and thaeuC@annot conclude that they are revive
simply because the judgments they pratbwere used in securing the writ.
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copy of the stipulated judgmentd. at 31. On September 12013, Plaintiff called and
emailed Defendant Nikolaus requestinformation about her debtd. at 30-31, 33. On
September 23, Plaintiff sent Defendants @324 check and a letter explaining why st
thought this settled her delid. at 45. Nikolaus did not spond until Novemér 6, when
he informed her that she had not paid lvéf debt and again asked her to review t
stipulated judgmentld. at 30. Plaintiff claims that Dendants’ late and vague respons
misrepresented the amount of Plaintiff's dabd constituted “unfair or unconscionab
means to collect” the debBeel5 U.S.C. 88 1692e, 1692f.
a. Applicability of the FDCPA to Foreclosure Activities.

Defendants seek summary judgment beedhs FDCPA does not apply to effort
to enforce a security interest foreclose on a lien. “[Tlhe FDCPA applies only to a dg
collector who engages in practices prohtbitey the Act in anattempt to collect a
consumer debt.”"Mansour v. Cal-W. Reconveyance Coil8 F. Supp. 2d 1178, 118!

(D. Ariz. 2009) (citation omitted). Some couttave held that f@closure proceedingg

are not the collection of a defir purposes of the FDCPASee Hulse v. Ocwen Fed.

Bank, FSB 195 F. Supp. 2d 1188, 1204 (D. @002) (distinguishing foreclosure o
interest in property from effatto collect funds from debtorfzray v. Four Oak Ct.

Ass’n, Inc, 580 F. Supp. 2d 883 (IMinn. 2008) (finding thahomeowners associatior
lien foreclosure proceeding to recover assessifees was effort t@nforce a security
interest rather than debt llection under the FDCPA). ®ér courts have held tha
community housing associations and their &geme not debt collectors when they a
“actively engaged in an attempt to disgess the [debtor] ;lecured property.” See,

e.g, Calvert v. Alessi & Koenig, LLNo. 2:11-CV-00333-LRHPAL, 2013 WL 592906,
at *4 (D. Nev. Feb. 12, 2013) (quotir@@wens v. Hellmuth & Johnson, PLLG50 F.

Supp. 2d 1060, 106@®. Minn. 2008)).

Under these holdings, Defendants’ filingtb& writ did not cortgute a violation
of the FDCPA, but the holdingdo not immunize Defendantdéher actions during 2013

When Defendants communicated (or failecoonmunicate) with Plaintiff regarding he
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debt in 2013, they were nottyactively engaged in an attgt to dispossess her of hegr
home. Rather, they were still trying to coll@ monetary sumDefendants dggned the

stipulated judgment so that Plaintiff couldypaff her debt instead of losing her home.

13%

Starting in May of 2013, Plaiiff contacted Defendants garding the amount she stil
owed under the judgment. Defendant Nikslaesponded twice, both times encouraging
her to review the terms oféljudgment without diclosing the amourshe still owed. He
did not threaten to foreclose on her homAs other courts hee found in similar
situations, Defendants were not enfogc a security intest during these
communications.See, e.g.Calvert 2013 WL 592906, at *5 (fiding that “pre-notice of

default” letters were not efforts to enforce a sggunterest).

Defendants make a broad argument — that all of their 2013 actions related t

foreclosure of a lien and therefore could have violated the FDCPA. For the reasops
explained above, the Court canagree. On the basis oktlcases cited above, the Court

will grant summary judgment ifavor of Defendats with respect to their actua

foreclosure actions — the filing of the writ atigé actual foreclosure. But the Court wi
address Defendants’ other 2013 communications separately.
b. FDCPA Violations Basal on Remaining Communications.
Defendants seek summary judgment becaudeast sophisticated debtor” would

not have found Defendants’ 2013 communmadi to be false or misleading or t

[®)

constitute unfair or unconscionable debt cditatpractices. In th&linth Circuit, a debt
collector’s liability under88 1692e and 1692f & question of law.Gonzales v. Arrow
Fin. Servs., LLC660 F.3d 1055, 10641.3 (9th Cir. 2011)see Donohue v. Quick Collect,
Inc., 592 F.3d 1027, 1030 (9@ir. 2010) (“Whether condustiolates 88 1692e or 16921
requires an objective analysis that take® iaccount whether ‘the least sophisticated
debtor would likely be misletby a communication.” (quotingsuerrerg 499 F.3d at
1030)). The least sophisticated debtor steshfaresumes a baslevel of understanding
and willingness to read with careGonzales660 F.3d at 1062 (quation and citation

omitted). The least sophisticatddbtor is charged with r@asonable knowledge of botl

—
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communications between the daband the debt collectoGuerrerqg 499 F.3d at 934,
and the account’s historyahl v. Midland Credit Management, In656 F.3d 643, 645-
46 (7th Cir. 2009).

In June of 2012, the pags negotiated a settlementRifaintiff’'s then-outstanding
debt. On June 15, 2012, Nikas provided Plaintiff withan updated account balang
“regarding the pending lien foreclosure lawsuiDoc. 101-1 at 33-34. The total balang
was $6,307.24, which included the princighk Association’s 2012 assessment, and
accrued attorneys’ fees and costs to déde.Several days later, &htiff “propose[d] the
following arrangement: $2500.@fpfront payment with 12 anthly payments of $250.00
for a total of $5500.00,” whickhe characterized as “a fair and reasonable comprom
Id. at 33. The Association accepted Pldiistiproposal on the condition that she sign
stipulated judgment, which the pias executed on June 27, 2014. at 36, 48.

The stipulated judgment stated that Riffiowed $4,027.24 in principal, $800.5(
in accrued costs, and $1,687ik0accrued attorneys’ feefor a total of $6,515.24ld. at
46. This amount did not include the Assitn’'s upcoming assessment for 2013. T
stipulated judgment provided that “[i]f arahly if all paymentsequired hereunder arg
timely made and payment in full has othemviseen received by [the Association], [th
Association] agrees to waive $1,015.2418. at 47. Thus, if Plaintiff made all the

required payments, shgould pay a total of $5,5000 — the agreed upon settleme

e
he

a

he

e

Nt

amount. As Plaintiff had praged, the stipulated judgment required an initial “$2,500

payment on or before July 5, 2012, anditowiing in the minimum amount of $250.0
per month, to be received ater than the 15tbf each month, and until the Judgment
paid in full, or within a period of twelvg€l2) months, whichever comes earlietd. The
stipulated judgment stated that “there shalho grace period omgtit to additional notice
of intent to execute upon thilmidgment if any payment is nagceived oror before the
15th of each month.ld.

Plaintiff made the initial $2,500 paymesd the first ten wnthly payments, but
she failed to make the required paytsein June and July of 2013d. at 53-73, 92. On
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May 5, 2013, she sent Nikolaus a letter askiogy much she still owed. Doc. 81-2 at 2

Nikolaus wrote Plaintiff on August 21, 2013,tad her failure “to make $250 [payments$

consecutively for 12 months,” gquired about her “intentionsAnd reserved the right tg
“proceed with all available legal remediesctalect the full balancewing.” Doc. 101-1
at 92. On September 19, 2013, Plaintifkramwledged that she Hanade only the initial
payment and ten monthly payments for a total of $5,000at 94. Plaintiff tendered an
additional $275.74 payment, claiming thasatisfied the remaining account balante.
Nikolaus replied on Novembes, 2013 by directing Plairftis attention back to the

stipulated judgment and once agaiquiring as to her intentionsld. The same day,

Defendants sought a writ of special executiosatsfy the judgment. Doc. 101-2 at 4-8.

Against this backdrop, the Court mudetermine whether Defendants’ 201
communications, including Defendants’ failuie respond to Plaintiff's request for a
updated account balance, would have mishexl least sophisticated debtor. As nots
above, such a debtor is puesed to have a basic level whderstanding and a willingnes
to read with care,Gonzales 660 F.3d at 1062, aeasonable knowledge o
communications with the debt collect@uerrerg 499 F.3d at 934, and a reasonal
knowledge of the account’s historyvahl 556 F.3d at 645-46. Given thes
presumptions, the Court concludes that Defendants’ communications or lack th
would not have misled a least sophisticatelokaieor constituted aanfair debt collection
practice.

Plaintiff proposed the eopromise that resulted iner obligation to pay $5,500
through a $2,500 initial payemt and twelve monthly paynts of $250. A least
sophisticated debtor who proposed such a glmely would understand it. The stipulateg
judgment stated that Plaintiff owed this amount (significantly less than her $6,5]
outstanding obligation) only if she stricttpmplied with the payment schedule she h
proposed. Under no scenario could Plairtiffe less than $5,500. Based on a presun
careful reading of the stipulated judgmeatd with a reasonable knowledge of tf

parties’ past communications and accountomsta least sophisticated debtor wou
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know that she owed tHg250 payments thateve due in June and Juby 2013. Further,

based on a careful reading of gteulated judgment and witknowledge of the parties’

past communications and her account histaryeast sophisticated debtor would know

that she was obligateth pay the full $6,515.24 oncghe failed to camply with the

agreed-upon payment schedule.

Defendants surely could have respondetth a statement of Plaintiff's account

balance when she inquired, but the Court cacoaclude that Defendants’ failure to d

so misled Plaintiff as to ¢hamount she owed oonstituted an unfair collection practice.

Plaintiff herself had proposed the paymechedule, and it was memorialized in th
stipulated judgment. Even a least sopb&id debtor would know that more was ows
after the May payment. The Court therefdirels that the Defendants are entitled
summary judgment on Pldiff's claims based on Defelants’ 2013 communications.

IT IS ORDERED:

1. Plaintiff's motionfor partialsummary judgment (Doc. 80)aenied

2 Defendants’ cross motion for summary judgment (Doc. 1G§raisted.

3. Plaintiff's motionsin limine (Docs. 82, 83) ardenied as moot

4 Plaintiff's motion to strike Defedants’ supplemental expert repo

(Doc. 85) isgranted for reasons stated on the record at oral argument.

o

Defendants’ motion to strike (Doc. 99disnied
The Clerk is directed to entardgment for Defendants and terminate tl
action.

Dated this 4th dagf November, 2015.

Dby Gt

David G. Campbell
United States District Judge
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