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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Stephen T. May, No. CV-14-00910-PHX-NVW
Plaintiff, ORDER
V.

United States of America,

Defendanh

Before the court are the parties’ ssemotions for summary judgment regardir
the statute of limitations. For the reasothat follow, thecourt will deny the
Government’s Motion (Doc. 63) and grdtiaintiff’'s Motion (Doc. 57) in full.

l. BACKGROUND

Section 6707A of the Inteah Revenue Code providesiriy person who fails to
include on any return or aement any inforation with respect to a reportabl
transaction which is requirednder section 6011 to be inded with suchreturn or
statement shall pay a penalty26 U.S.C. § 6707A(a). Th&tatute defines “reportablg
transaction” as “any transaction with respéz which informationis required to be
included with a return or statement becaasedetermined undergelations prescribed
under section 6011, such transaction isaofype which the Secretary determines
having a potential for taavoidance or evasion.”ld. 8 6707A(c)(1). Any reportable

transaction that “is the same as, or suliithy similar to, a transaction specifically
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identified by the Secretary astax avoidance transaction faurposes of section 6011" is
known as a “listed transactionld. 8 6707A(c)(2).

Plaintiff Stephen T. Mayiled his federal income taxtxen for 2004 on July 22,
2005. (Doc. 64 at 2; Doc. 64-1 at 2.) Waventually acknowliged to the Internal
Revenue Service on September 2611, that he had neglectexdinclude inthat return
$165,000 of pass-through income from Torn&dley, Inc., a corpaation with which he
was “affiliated.” (Doc. 64-1 at 26; Doc. 64 2f Doc. 1-1 at 4.) Specifically, May dic
not file an IRS Form 8886 sitlosing one of Tornado Alley’s transactions for that ye
(“Challenged Transaction”). (Doc. 64-1 87-38.) The detailof the Challenged
Transaction are not important. For purposéshe pending motions, the parties ha
stipulated that the Challengddansaction qualifies as a “listdransaction” as that term
is defined in 26 U.S.C. 8§ 6707A. (Doc. 56.) The IRS attempted over the cour
several years to collect various penaltied assessments from May, including a § 670]
penalty for failing to disclose the Chalged Transaction on his 2004 return.

Section 6501 of the Internal Revenue Cpdescribes the statutes of limitation
that apply to different tax penalties and assesgs. Under that section, the IRS and
taxpayer may agree, before the expiration efrédevant limitations period, to extend th
time in which the IRS can seek an assessniz®it).S.C. 8§ 6501(c)§dA). As part of his
ongoing communication with the IRS, May &arch 23, 2010, executed an IRS For
872, “Consent to Extend the Time to Asselax.” (Doc. 58-1 at 84-85.) That forn

provided that the “amount of any Federal Ime& Excise tax due oany return(s) made
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by or for [May] for the period(s) ended Deagker 31, 2003 and December 31, 2004 may

be assessed at any time onbefore December 31, 2011.1d( at 84.) The IRS agent
who prepared this form—whom the parties, for confidentiakigsons, have agreed t
refer to simply as Julie (Doc. 58 at Bh—testified during discovery that she was n
relying on it to extendhe 8§ 6707A statute of limitatiorfer tax year 204; rather, she
believed that statute of limitations could bgtended merely by the operation of 2
U.S.C. 8 6501(c)(10), discussed below. 0¢D58-1 at 25-26.) When she intended

pt
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extend a § 6707A statute of limitations, Jubkstified, she would ensure the Form 87

referenced that provision expresslyld.(at 30.) Indeed, athe same time that she

obtained the Form 872 described above, sbe ptocured May’'s ghature on a second

Form 872 that contained the following langea“The amount of any IRC section 6707

(2

penalty due with respect ey return(s) made by or for [May] for the period(s) ended

December 31, 2005 and Decemi3dr, 2006 may be assesssdany time on or before
December 31, 2011.”Id. at 90.)

On May 2, 2011, May’s representativgred a third Form 872, also prepared |
Julie, allowing the “amount of any IRC sexti6707A penalty due ith respect to any
return(s) made by or for [M&yor the period(s) ended Daober 31, 2005 and Decembe
31, 2006” to “be assessad any time on or befor8eptember 30, 2012.”Id. at 101;
Doc. 58 at 6.) A fourth Form 872, sighdy May’s representative on June 2, 201
stipulated that the “amount of any Feddralome and Excise xadue on any return(s)
made by or for [May] for the period(s) emtl®ecember 31, 2003, December 31, 20(
December 31, 2005 and Decemi3dr, 2006 may be assesssdany time on or before
December 31, 2012.” (Do&8-1 at 87.) Mary LindaHosler, the IRS agent wha
prepared that latter form, wanvolved in seeking unpaid income taxes from May but K
no involvement in assessing—or seeking ateresion of the statute of limitations for—
any 8 6707A penalty. Id. at 94-95.) Although she wasomewhat evasive during he
deposition, the only fair reading of Hosletéstimony is that it was not her purpose,
obtaining the 2011 Form 872, to extene thtatute of limitations for May’s 8 6707A
penalty. See id.at 96-99.) She was interested only in extendimglithitations period
for the assessment of other taxeSed id).

The Government acknowledges thatNdgirch 2010 it had sufficient information
from which to determine that May hashgaged in a listettansaction. Ifl. at 28.) On
March 10, 2010, the IRS sent May a “30-dayele informing him that it would assess 3
8 6707A penalty relating to ¢hChallenged Transaction hie did not object in writing

within thirty days. Id. at 37-39.) The Government also concedes that “there wa
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information necessary to assea penalty pursuant to IntafrRevenue Code § 6707 A
that the IRS did not have in its poss®n prior to February 6, 2011.”Id( at 33.)
Nevertheless, it was not unflebruary 6, 2012, that th@overnment assessed May |a
$18,563 penalty under 8 6707A for failing tedbse his participation in the Challenged
Transaction. (Doc. 67 at 2; Doc. 1 at 2.)

May paid the penalty in full, includingccrued interest, on June 4, 2013, and
submitted a refund claim to the IRS on August2®,3. (Doc. 1 at 2; Doc. 1-1 at 2.) He
subsequently filed suit in this court on AR9, 2014, seeking a fttand on tle grounds
that the 8 6707A peltg for tax year 2004 was impregdy assessed and was barred by
the applicable statute of limitations. (Ddk) By stipulation,the current round of

summary judgment motions addressely the latter claim. (Doc. 56.)

[I. LEGAL STANDARD
A motion for summaryjudgment tests whether tlepposing party has sufficien
evidence to merit a trial. Ats core it questions whethsufficient evidence exists from

which a reasonable jury coufohd in favor ofthe party opposing ghmotion. Summary

judgment should be gnted if the evidnce reveals no gaine dispute about any materia
fact and the moving partg entitled to judgment asmatter of law. FedR. Civ. P. 56(a).

A material fact is one that might affeitie outcome of theuit under the governing
law, and a factual issue is genufifehe evidence isuch that a reasonaliey could return
a verdict for the namoving party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). The nonmoving partyust produce evidee to support its claim or defense Ly
more than simplyshowing “there is somenetaphysical doubt as to the material facts.
Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 5861986). The court
must view the evidence in the light most falde to the nonmovingarty, must not weigh
the evidence or assessctedibility, and must draw all justifiable infereneedavor of the
nonmoving party. Reeves v. SandersoruRibing Prods., In¢.530 U.S. 133, 150 (2000)
Anderson477 U.S. at 255. Where the record, taks a whole, could not lead a rationgl
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trier of fact to find for te nonmoving party, there is m@nuine issue for trialMatsushita
475 U.S. at 587.

1. ANALYSIS

The parties make two separate arguisieregarding the limations period for
May'’s 8 6707A penalty, which theourt will consider in turn.

A. The statute

Ordinarily, the IRS may only assess a tautliin 3 years aftethe return was filed
(whether or not such return was filed on after the date prescribed).” 26 U.S.(
8§ 6501(a). But a different statute of ltations, found in 26 &.C. § 6501(c)(10),
governs “listed transactions” suak the Challenged Transaction:

If a taxpayer fails to include on any retwor statement for any taxable year
any information with resgct to a listed transaot (as defined in section
6707A(c)(2)) which is required under sea 6011 to be included with such
return or statement, thiame for assessment of yatax imposed by this title
with respect to such transaction shait expire before the date which is 1
year after the earlier of—

(A) the date on which the Secretasyfurnished the information so

required, or

(B) the date that a material advisor meets the requirements of section

6112 with respect to a requeby the Secretary under section

6112(b) relating to such transawtiwith respect to such taxpayer.

Thus, as soon as either condition (A) ondition (B) is satisfiedthe IRS has only one
year in which to seek a 8§ 6707A penaltythe Government maintains the statute

limitations never even begato run because neithecondition was ever met.
Notwithstanding the IRS’s admission that Bgbruary 6, 2011if had all information it

needed to assess a § 6707énalty, the Government arguest condition (A) has still
not been satisfied because May did not dselthat information to the IRS on a Fort
8886. In the Government’'s view, only tfieng of Form 8886 triggers the statute g
limitations under 8 6501(c)(10)(A). May inssthat the IRS’s collection of the needg
information through meanshatr than a Form 8886 putglGovernment on “constructive

notice” and started the running of 80d%c)(10)’s one-year limitations period.
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The Government’s argument is without supporthe text of the statute. Sectio
6501(c)(10) refers to tax retwgnhat lack “information . .required under section 6011.
The “general rule” announcenh that section reads as follows: “When required
regulations prescribed by the Secretary pagson made liable fany tax imposed by
this title, or with respect tdhe collection thereof, shathake a return or statemen
according to théormsand regulations prescribed byetBecretary. Every person require
to make a return or statement shall include thereimtbemationrequired by sucforms
or regulations.” 26 U.S.C.&011(a) (emphasis added). Tlaeaguage of § 6011 clearly
distinguishes between “information” onethone hand and “forms” on the othe
Information is the raw data a taxpayer msapply regarding a sputed transaction;

forms are merely a vessel thigh which that information isonveyed to the IRS. It

therefore makes no sense to interpret 8 65QU@E—which speaks of failure to include

“information . . . required under section 6011”danf furnishing the Secretary “thg
informationso required” under that section—aguging a taxpayer talé any particular
form. Under the plain language of 808%c)(10), the IRS’s m@ference for how it
receives a taxpayer’'s “informatioms irrelevant. The 8§ 6011 requirement to use cert
forms when filing returns cawot change the fact that der 8 6501(c)(10)(A), it is the
furnishing of information, andot the submission of a partiamlform, that triggers the

limitations period.

This interpretation is consistent with trest of the statutory scheme. Liability for

a 8 6707A penalty attachesly when a taxpayer ata from his return “anynformation

with respect to a reportableatrsaction which is required umdsgection 6011.” 26 U.S.C,
8§ 6707A(a) (emphasis added). The cogdguames that if a taxpayer timely submitted
return containing all required information @ening to a listed transaction, but failed t
place it on the IRS’s prescribed form, theSIRvould not believe itself authorized t
assess a § 6707A penalty. As the texthaf statute makes clear, it is the failure

disclose required information, not the failute use a particular form, that creatq

liability. Parallel language in 8§ 6501(c)(10) makes similarly clear—and common g
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confirms—that the statute of limitations dasst open or close bad on which piece of
paper a taxpayer chooses to employ.

Nor is it relevant that not all of theqeired information was furnished to the IR
by May himself* The statute of limitéons under § 6501(c)(10)jMegins to run on the
date when the required information “is riished” to the IRS. By contrast
8 6501(c)(10)(B) specifies that the limitatis period begins on the date whamiaterial
advisormeets the requirements of section 611&wespect to a request by the Secreta
under section 6112(b)” (emphasidded). In light of 8 650d)(10)(B)’s identification of
the specific actor who mustquide requested data, the avwded passive construction o
8 6501(c)(10)(A) is most sensibly interpretedmean that the furshing of information
need not be effected by anyomeparticular. As long athe necessary information “is
furnished” to the IRS, 8 &3.(c)(10)(A) is satisfied.

The Government seeks $&irt the plain text of $501(c)(10)(A) by pointing to
various Treasury regulations GRS revenugrocedures that, it claims, condition th
one-year statute of limitations on a taxpayéiisg of Form 8886. As an initial matter,
the regulations do not appearsay what the Governmentlieses they do.One of the

cited regulations, for instance, requires taqra to file a Form 8886 for any listeq

transaction and providedf the form is not completed iaccordance with the provisions

in this paragraph (d) and the instructionghte form, the taxpayer will not be considere
to have complied with the diesure requirements of thgection.” 26 C.F.R. 8§ 1.6011;

4(d). The “disclosure requirements of tlesction” mandate that a taxpayer “must fi

within the time prescrigd in paragraph (e) of this $in a disclosure statement in the

form prescribed by paragh (d) of this section.”Id. § 1.6011-4(a). By hypothesis
then, anyone who has not completed Forr@638n accordance with the provisions i
this paragraph (d) and the instructionsthe form” has not “file[¢l . . . a disclosure

statement in the form prescribég paragraph (d) of this sgon.” This tautology does

! The parties’ briefing does not explaireatly how all the rguired information
came into the IRS’s possessiofit appears that several individuals and organizatio
over the course of several years, furnistied information to different IRS agents.
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not bear on whether that taxpayer Hésrnished” the “information” required by
8§ 6501(c)(10)(A). The regulation does not state, ampre clearly tharg 6501(c)(10)
does, that only the filing of a Form 8886 will set the limitations period running.
Regardless, there is no need to deswdeether any of th&overnment's cited
regulations required May to file a Forn83&5 in order to obtain the protection @
8 6501(c)(10)’s statute of limitations. Wh#Dongress has directly addressed the preg
guestion at issue,” as it has here, courtsofoconsider whether an agency’s regulatig
“is a permissible interpretation of the statut[e]SeeMayo Found. for Med. Educ. &
Research v. United States62 U.S. 44, 51-52 (2011)lt@ration in original) (internal
guotation marks omitted). After being “fushied” all required information, the IRS hal
one year in which to asses§ 8707A penalty. The IRS hasraitted that it obtained that
information beford=ebruary 6, 2011, whiclvas a year prior to the assessment of May
8 6707A penalty. That assessment was therefore untimely @&@g01(c)(10)(A).
Accordingly, there is no need to reselwhether § 6501(c)(10)(B) was satisfied.

B. Extension of statute of limitations

—h

ise

y'S

Even if § 6501(c)(10) would normally bilay’s assessment, the IRS contends the

8§ 6707A penalty is timely because Mayregd in writing to extend the statute ¢
limitations. Form 872 *“is not technically amtract, but an agreement on the part of
taxpayer (consented to by the IRS) toiwgathe running of the normal statutor
limitations period.” SeeKelley v. Comm’r 45 F.3d 348, 350 4. (9th Cir. 1995).
“Nevertheless, contract principles are significleicause [26 U.S.C. 8§ ] 6501(c)(4
requires that the parties reach a written agrent as to the extension. The ter
agreement means a manifestation of mutsakat. It is the objective manifestation (

mutual assent as evidencedthg parties’ overt acts that determines whether the pat

have made an agreementd. (alteration in original) (internal quotation marks omitted).

Here, there was no “mutual assent”ewtend the limitations period for May’s
8 6707A penalty via a Form 872. May ewtsd two Forms 872 on March 23, 2010. T}

first extended the limitationgeriod for income and excigaxes for tax years 2003 an
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2004; the other extended the limitations period8 6707A penalties arising out of ta
years 2005 and 200@oth forms were signed by the sal®S agents on the same da)
(SeeDoc. 58-1 at 85, 90.) The executiontbése documents at the same time, by 1{

same parties, is “objective” evidence thaicome & Excise tax” and “IRC section

6707A penalty” did not have the same miagnin the parties’ minds. If, as the

Government insists, the wortax” on Form 872 *“indide[d] additions to tax and
penalties provided by Chapté8 of the Code (sections 65@irough 6751)"(Doc. 68 at
13), there would have been no reason to @eetwo different forms. May and the IR

could simply have signed a single docuinextending the limitationperiod for any and

all “Income & Excise taxes”—or even angdall “taxes”—for years 2003 through 2006

But they did not do so. Julie’s depositiostimony confirms that the IRS did not intend

the first 2010 Form 872 to extend the statftemitations on the $707A penalty for tax
year 2004. If that had beehulie’s intent, she testifiedshe would have explicitly so
provided.

No valid extension having been agreed tdMarch 10, 2011—i.e., one year aftg
the mailing of the 30-aly letter, by which time the Govenent had acquired all neede
information—the statute of limitations hadpered before the IRS assessed a § 670
penalty on the Challenged Transaction on Falgr6a2012. Even ithe 2010 Forms 872

somehow extended the limitations periodg fhorms 872 signed in 2011 failed to re

extend that period: the only form covering tgear 2004 refers exclusively to “Incom
and Excise tax” and was piaed by an IRS agent who svaot responsible for May’s
8§ 6707A penalty. In addition, that form sv@repared barely month after the agent

assigned to collect the 8 6707A penaltyd hexecuted a different form explicitly

extending the time to colle&6707A penalties—but only fdax years 2005 and 20086,

L1

The parties

the § 6707A limitations pewd for tax year 2004.
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Because the IRS’s assessment was ungintee merits of that assessment are

immaterial to May’s suit. Td IRS lacked legal authoritp assess its § 6707A penalt
for tax year 2004, and May entitled to a full refund.

IT IS THEREFORE ORDERED thabDefendant United States’ Motion fo
Summary Judgment Regarding Statutéiafitations (Doc. 63) is denied.

IT IS FURTHER ORDERED that Platff Stephen T. May’s Motion for
Summary Judgment Regarding Statute of Litiates Issues (Doc. 57) is granted in full.

IT IS FURTHER ORDERED that the €&k shall enter judgment in favor o
Plaintiff Stephen T. May, ahagainst Defendant United Statof America, and that

Defendant shall refund to Plaintiff the fainount of his $19,450saessment. The Clerk

shall terminate this case.
Dated this 15th day of June, 2015.

Ao VW e

4 ~ Neil V. Wake
United States District Jge
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