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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ameriprise Financial Services Incorpordte| No. CV-14-00935-PHX-DGC
Plaintiff, ORDER

V.

Henry Ekweani, et al.,

Defendants.

Defendants have filed a motion for attorsefges pursuant to Local Rule 54.2 ar

A.R.S. § 12-341.01. Docd7. The motion is fully bried, and neither party has

requested oral argument. TheuBowill grant the motion in part.
l. Background.

Plaintiff Ameriprise Financial Servies, Inc. (“AFSI”) filed an action for
declaratory relief seeking a determinatiorattht did not have a binding arbitratiof
agreement with Defendant HgriEkweani. Doc. 1. Defelant Ekweani counterclaimed
that AFSI breached its contract to arbitrateployment disputes. [809. On April 16,
2015, the Court granted summary judgmerfawor of AFSI on its claim for declaratory,
relief and on Defendant’s claim for breaoh contract. Doc. 42. The Court als
permitted AFSI to file a memaondum on its request for aaward of attorneys’ fees.
Plaintiff filed a memorandum seeking $49,4X2.in attorneys’ fes. Doc. 47. The
request is limited to the fees incurredonosecuting the declarayoaction and defending

against Defendant’s counterclaim. It does inglude fees incurretly local counsel or
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fees related to Plaintiff's unscessful motion to strike.
. L egal Standard.

Under Arizona law, “[ijn any contested &t arising out of a contract, express (

implied, the court may award the succesgfatty reasonable attorney fees.” A.R.5.

8§ 12-341.01(A). The trial court has discoetiregarding an award of attorneys’ fe&ee
Wilcox v. Waldman744 P.2d 444, 450 (Ariz. Ct. App987). To detenine whether to

U)

award attorneys’ fees, courts consider therits of the unsuccessful party’s cIainL
h

whether the successful party’'s efforts we@mpletely superfluous in achieving t
ultimate result, whether assessing feesiral the unsuccessful party would cau
extreme hardship, wheththe successful party prevailed witkspect to all relief sought
whether the legal question peeted was novel or had bepreviously adjudicated, anc
whether a fee award would d@maage other parties with tdsla claims from litigating.
Am. Const. Corp. v. Philadelphia Indem. Ins. @67 F. Supp. 24100, 1106-07 (D.

Ariz. 2009) (citingAssoc. IndemCorp. v. Warner694 P.2d 1181, 1184 (Ariz. 1985)).

No single factor is determinativeSeeVelarde v. PACE Membshmip Warehouse, Inc.
105 F.3d 1313, 1319-20 (9th Cir. 1997).
1. Analysis.

Plaintiff seeks attorneys’ fees undeiRAS. § 12-341.01(A), which permits a cou

to award fees to the prevatjrparty in an action “arising owf a contract, express of

implied[.]” The claims assertemh this case arose of contract, as the parties dispt
whether a contract for arbitration existe8ee Berthot v. Security Pac. Bank of 8Z3
P.2d 1326, 1332 (ArizCt. App. 1991) (“A party is entitteto an award oits attorneys’
fees under § 12-341.01 if the plaintiff is resttitled to recover othe contract on which
the action is based, or if the court finds ttiegt contract on whicthe action is based doe

not exist.”) (overruled on other grounds).

! This case has been administrativelgseld and Defendantsve appealed, bul
the Court retains _}UI’ISdICtIOﬂ to isswan award of attorneys’ feesSee Masalosalo v.
Stonewall Ins. Co.718 F.2d 955, 957 (9th Cir. 1983).

> Defendants assert that the Federabithation Act (“FAA”) does not permit
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A. Merits of the Claims.

Defendants were unsuccessful on their cenateiim for breach of contract and i
opposing Plaintiff’'sclaim for declaratory relief. Defglants opposed #&htiff’'s action
even after Ekweani had succeslyf opposed Ameriprise Fimaial Inc.’s (the parent
company of AFSI) motion to compel katration in his previous employmen
discrimination case in federal court. Inathcase, Ekweani swore that “I have neVv
signed an agreement to arbitrate any ewplent-related disputes with Ameripris
Financial, Inc.” Doc. 47 at 7. Ekweanfasderal court lawsuit wsaaunsuccessful, and h¢

followed it with a demand for hitration asserting many of the same claims that w

rejected in the lawsuit. This prompted Rtdf’'s lawsuit, which was necessary to avoid

relitigating the same claims ast&&l by Defendants in the pieus action. Thus, not only
did Plaintiff prevail on its claims, but Defdants’ arguments in this case were al
directly contrary to those he thgoreviously asserted in fedeurt. This factor favors
Plaintiff's request for attorneys’ feés.

B. Extreme Hardship.

Plaintiff argues that assessing feesiagt Defendants would not cause extrer
hardship because Bkeani’s wife is an attmey and they have nbtad to pay any of their
own attorneys’ fees. Defendants assert #matmposition of fees would cause extren
hardship, but they provide no evidence of ithiamancial situation. Doc. 49 at 10.
Because “[t]he party asserting financial redmigh has the burden ebming forward with
prima facieevidence of the financial hardshipfVoerth v. City of Flagstaffs08 P.2d
297, 305 (Ariz. Ct. App. 1990and Defendants have natree so, the Court finds tha

this factor weighs in favor d®laintiff's request for fees.

attorneys’ fees for the prevaifl;]irparty, but Plaintiff seeks és under Arizona law, not the
FAA. Moreover, because the Court has adie found that no enforceable arbitratig
aqt;_eement exists in this case, Defenslarannot prevail on their argument that tk
arbitration agreement requires application of the FAA.

® Defendants dedicate several pages of theef to rearguing the merits of thei

claims. This is not the proper method telseeconsideration of their claims, and tf
Court declines to rethink its decision.
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C. Extent of Victory and Difficulty of the Case.
Plaintiff prevailed on all the claims #te summary judgment stage. Contrary

Defendants’ argument, the legal issues weo¢ particularly difficult or novel, and

Plaintiff was forced to litigatéhe case through discovery teteummary judgment stage.

This factor favors an award of fees.

D.  Whether an Award Would Discourage L itigation.

Plaintiff argues that an award will nohill litigation because Defendants in thi
case had no legitimate claims or defensd3efendants argue @h an award would
discourage parties from litigating employmenttiees. This case arose, however, on
because Defendants sought thites at the apple. Aftdekweani lost his employment
discrimination case in this Court, he soughassert the same alas against essentially
the same defendants through arbitratiowarding fees in such a situation ma
discourage duplicative litigatiomut the Court doesot find that it walld discourage pro
se litigants from asserting theiraghs initially. Given the unusili facts of this case, this
factor weighs in favor of an award.

E. Reasonableness.

In analyzing whether attorneys’ fees ezasonable, the Coddoks to whether the
hourly rate is reasonable canvhether the hours expended the case are reasonabl
Schweiger v. China Doll Rest., Inc673 P.2d 927, 931-32 (k. Ct. App. 1983).

Generally, the prevailing party fentitled to recover a reasdria attorneys’ fee for every

item of service which, at the time rendereuld have been undaken by a reasonable

and prudent lawyer to advance opotaect his client’'s interest[.]’ld. at 932. “Once a

party establishes its entitlement to femsd meets the minimum requirements in its

application and affidavit for s, the burden shifts to tiparty opposing the fee award t
demonstrate the impropriety or unre@aableness of the requested feesNolan v.
Starlight Pines Homeowners Ass¥67 P.3d 1277, 1286 (Ari Ct. App. 2007).

Plaintiff submitted a declaration regarglinounsel’s experience and expertise a

trial attorney since 1987. Doc. 47-1, 11 2-7. It stdtascounsel charged $230 per ho
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in this case, which cogel attests is below theormal market rate.ld., § 8. The
declaration includes spreadsheet detailing the timesspon each geific task. Id.,
Ex. 1 at 7-10. In total, emsel spent nearly 214 hours this case over aeleven-month
period, which amounts more than9$d00 in attorneys’ fees.

Because Plaintiff submitted an itemized b$ the work done and fees incurred i

this case, the burden shifte Defendants to show thdhe fees are unreasonabls

D

Defendants, however, do nadispute the reasonableness of the fees. Nor do they

challenge any of the tasks parfeed by Plaintiff's counsel. R@er, they assert it would
be a “gross miscarriage of justice” to a attorneys’ fees ta “multi-billion dollar
company against ordinary citizehdoc. 49 at 12.Standing alone, this not a reason to
deny an award of fees, espaly when Defendants havegwided no evidence relating tq
their financial situation.

F. Conclusion.

The Court finds, based on kaowledge of the Arizona anket, that an hourly rate
of $230 is reasonable. After reviewing theniized statement, thi@ourt also concludes
that the time spent ithis matter was reasonalga/en the nature of thesues involved.

Exercising its discretion, th€ourt will award Plaintiff $8,000 in attorneys’ fees.
The Court awards less tharetfull amount of the fees aarred because Defendants a
individuals appearing pro send the Court elects to err dhe side of avoiding any
unnecessary hardship.

IT IS ORDERED that Plaintiff's motion for attorneys’ fees (Doc. 47 granted
in part. Plaintiff is awarde®&25,000 in attorneys’ feesyainst Defendants.

Dated this 18th day of June, 2015.

b s G Coreir OO

Honorable David G. Capbeéll
United States District Jge
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