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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Juan Leon-Lara, No. CV 14-1008-PHX-DGC (DKD)
Plaintiff,
V. ORDER

Joseph M. Arpaio,

Defendant.

On May 9, 2014, Plaintiff Juan Leon4aa who is confined in the Maricopa
County Durango Jail, filed pro secivil rights Complaint pursuant to 42 U.S.C. § 19§
and an Application to Procedd Forma Pauperis In a September 11, 2014 Order, tf

Court granted the Application to Proceedl ahismissed the Complaint because Plaintiff

had failed to state a claim. The Court gawvarRiff 30 days to file an amended compilair
that cured the deficiencies identified in the Order.

On October 1, 2014, Plaiff filed his First Amended Cmplaint. In an October
29, 2014 Order, the Court dismissed thetFAmmended Complaint because Plaintiff hg
failed to state a claim. Th€ourt gave Plaintiff 30 days file a second amende(

complaint that cured the defancies identified in the Order.

On November 19, 2014, Plaintiff filel Second Amended Complaint (Doc. 9).

The Court will dismiss the Second A&mded Complaint and this action.
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l. Statutory Screening of Prisoner Complaints

The Court is required to screen comis brought by prisoners seeking relig

against a governmental entity @an officer or an employeaf a governmental entity. 28

U.S.C. 8§ 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff

has raised claims that are legally frivolausmalicious, that fail to state a claim upon

which relief may be granted, or that seslonetary relief from a defendant who |
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shahd plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CW. 8(a)(2) (emphasis added). While Rule
does not demand detailed factual allegatibmslemands more than an unadorned, th
defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678
(2009). “Threadbare recitals of the elemeotsa cause of action, supported by me
conclusory statements, do not sufficéd:

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘statg
claim to relief that is plausible on its face Id. (quotingBell Atlantic Corp. v. Twombjy
550 U.S. 544, 570 (2007)). A claim isapkible “when the plaintiff pleads factug
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more lilkiglanations” for a defendant’'s conduddl.
at 681.

But as the United States Court of Agas for the Ninth Cingit has instructed,

courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,

342 (9th Cir. 2010). A “complaint [filed by pro se prisoner] ‘must be held to les$

stringent standards than formaéatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (2007pér curian)).
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I[I.  Second Amended Complaint
In his single-count Second Amended Cdaimt, Plaintiff names Maricopa County

Sheriff Joseph M. Arpaio as Defendarlaintiff alleges the following:

Approximately six months ag&herriff Joe Arpaio served
slop that | bit into at dinner. | heard a loud crack in my
mouth. | quickly realized &t my bottom front denture had
cracked in half. After spitting out the slop from my mouth |
realized that there was a largekan the slop that came out
of my mouth. After severe damage to my bottom dentures |
saw the medical staff. Thestated there wanothing they
could do.

Plaintiff has been unable to eat properly for six months.

Plaintiff seeks monetary damages.

[I1. Failureto Statea Claim

To prevail in a § 1983 claing plaintiff must show th&l) acts by the defendant
(2) under color of state law X@leprived him of federal ghts, privileges or immunities
and (4) caused him damagéhornton v. City of St. Helend25 F.3d 1158, 1163-64 (9t}
Cir. 2005) (quotingShoshone-Bannock Tribesldaho Fish & Game Comm/m2 F.3d
1278, 1284 (9tiCir. 1994)). In addition, a plaintiff mustleege that he suffered a specifi
injury as a result of the oduct of a particular defendia and he must allege ar
affirmative link between the injuryna the conduct of that defendariRizzo v. Goode
423 U.S. 362, 31-72, 377 (1976).

Plaintiff appears to be seeking relfer allegedly unconstitional conditions of
confinement. A pretrial detainee’s clafior unconstitutional conditions of confinemer
arises from the Fourteenth Amendment’s DuecBss Clause rath#ran from the Eighth
Amendment’s prohibition againstu®l and unusual punishmenBell v. Wolfish 441
U.S. 520, 535 n.16 (I®). Nevertheless, the same staddare applied, requiring proo
that the defendant acted witdeliberate indifference.” See Frost v. Agnpd52 F.3d
1124, 1128 (9tiCir. 1998).
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“Deliberate indifference” is a higher standdhéin negligence or lack of ordinan
due care for the prisoner’s health or safefyarmer v. Brennan511 U.S. 825, 835
(1994). To state a claim of deliberate indiffergnplaintiffs must meet a two-part tes
First, the alleged constitutional deprivatiamust objectively be “sufficiently serious”;
that is, the official’s act or omission mussud# in the denial of “the minimal civilized
measure of life’'s necessitieslt. at 834 (citations omitted)Second, the prison official
must have a “sufficientlgulpable state of mind”; that is, “the official must be both awz:
of facts from which the inference could be dratlmat a substantial risk of serious har
exists,and he must also draw that inferenceltl. at 837 (emphasis added). Wheth
conditions of confinement rise to the lew#la constitutional viation may depend, in
part, on the duration of an inmaexposure to those condition&eenan v. Hall 83
F.3d 1083, 1089, 109®th Cir. 1996) (citingHutto v. Finney 437 U.S. 678, 686-87
(1978)). “The circumstances, nature, and daratif a deprivation of] necessities must
be considered in determining whether a constitutional violation has occukiedrhs v.
Terhune 413 F.3d 1036, 104@®th Cir. 2005) (quotingohnson v. Lewj217 F.3d 726,
731 (9th Cir. 2000)).

With respect to meals, “[tlhe Eighth [and Fourteenth] Amendment[s] requ
only that prisoners receive food that is adeqtat@aintain health; it need not be tasty
aesthetically pleasing.LeMaire v. Maass12 F.3d 1444, 1456 it9 Cir. 1993) (citation
omitted);see Frost152 F.3d at 1128 (applying Eightmendment standard to a pretrig
detainee’s Fourteenth Amendmaeataims regarding his conditig of confinement). An
inmate may, however, state a claim where he alleges that he is served meal
insufficient calories for Ing periods of timeld.

Plaintiff's vague and conclusory allegatithat Defendant Arpa “served slop” is
not sufficient to establish deliberate indiffererwy Arpaio. Plaintiff does not allege tha
Arpaio was aware that a substantial riskhnafm existed and failed to act. Moreove

“[tlhe fact that the food ocs#onally contains foreign objex or sometimes is serve(
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cold, while unpleasant, does not amotmta constitutional deprivation.’LeMaire, 12
F.3d at 1456 (citations omitte Accordingly, Plaintiff’'sclaim will be dismissed.
V. Dismissal without Leaveto Amend

Because Plaintiff has failed to state airl in his Second Aended Complaint, the
Court will dismiss his Second Amended ComplaifiLeave to amed need not be given
if a complaint, as amended, is subject to dismisddidore v. Kayport Package Express
Inc., 885 F.2d 531, 538 (9th Cir. 1989). Theutt's discretion to deny leave to amend |is

particularly broad where Plaintiff has previgubeen permitted to aemd his complaint.
Sisseton-Wahpeton Sioux Tribe v. United Sta@€sF.3d 351, 35%9th Cir. 1996).
Repeated failure to cure deficiencies is ofehe factors to be considered in deciding
whether justice requires granting leave to amevidore 885 F.2d at 538.
Plaintiff has made three efforts at ¢had a viable complainand appears unable
to do so despite specific structions from the Court. The Court finds that further
opportunities to amend would Hatile. Therefore, the Coyrin its discretion, will
dismiss Plaintiff's Second Amendé&bmplaint without leave to amend.
IT ISORDERED:
(1) Plaintiff's Second Amended @wplaint (Doc. 9) and this action ar¢

U

—

dismissed for failure to state a claim, andethClerk of Court must enter judgmer
accordingly.
(2) The Clerk of Court must make amtry on the docket stating that the

dismissal for failure to state a claim may coasta “strike” under 28 U.S.C. 8§ 1915(Q).
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(3) The docket shall redtt that the Court certifig pursuant to 28 U.S.C
§ 1915(a)(3) and Federal Rules of AppellRBr@cedure 24(a)(3)(A), that any appeal
this decision would not be taken in good faith.

Dated this 25th day of November, 2014.

Nalb Conttt

David G. Campbell
United States District Judge




