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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shizue S. White, No. CV-14-01021-PHX-JAT
Plaintiff, ORDER
V.

Aurora Loan Services LLC, et al.,

Defendants.

Pending before the Court is Detlants’ Motion for Summary Judgment
(Doc. 78), and Plaintiff's Response/Crossthn for Summary Judgment to Defendant
[sic] Motion for Summary Judgment, (Dd&1). The Court now rules on the motions.
1. Factual Background®

In 1998, Plaintiff and her husband (th&hites”) obtained a loan from Old Kent

! The Local Rules of Civil Procedure ftite District of Arizona (“Local Rules”)
require a party opposing a summary judgmentionao file a controverting statement o
facts either agreeing with or disputing eawfhthe moving party’sstatements of fact.
LRCiv 56.1(b). If a non-movant disputes a statatrof fact, she must point to admissib
evidence showing that a genuine dispute exldtslf a non-movant does not properl
address a statement of fact, the Court mayidenshat fact undisputed for purposes {
the motion. Fed. R. Civ. B6(e)(2). Here, Plaintiff did ndile a controverting statemen{
of facts, nor did she otherwise respondDiefendants’ factual assertions. Although s
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objected to some of ¢hevidence used to support Defendants’ statement of facts, Plajntif

did not address the facts themsel@&se(Doc. 80 at 12). The Gwot will therefore deem
Defendants’ statement of factindisputed unless the recqytbves otherwise and will
grant summary judgment “if the motion asdpporting materials—including the fact
considered undisputed—show that the movaentitled to it.” Fed. R. Civ. P. 56(e)(3).

[2)
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Mortgage Company to purchase real propétated in Sun City, Azona. (Doc. 79 at
1). In 2003, Plaintiff refinared the 1998 loan with First Magnus Financial Corporatic
(Id. at 2). In 2006, Rlintiff refinanced again, thisme with Credit Union West.Id.)
Finally, in March 2007, Plaintiff initiated armbmpleted a third refinance with America
Brokers Conduit (“ABC”), which is evidenced layPromissory Note and Deed of Trus
(Id.) Plaintiff's third refinance is the subject of this lawsuit.

At the time of the March 2007 refinand@&aintiff was an elderly widow who hag
lived in the United States for over fiftyears after emigrating from Japaid.(at 3).
Before moving to Arizona, Plaintiff ownecha operated a successful daycare busines
California for twenty yearsld. at 1). Plaintiff's husbando®ke no Japanese, and Englig
was the “near-exclusive” languageogen in the Whites’ householdd)

Sometime in early 2007Plaintiff called a lender seeking a lower month
payment on her mortgagdd( at 2). The lender stated tHate can do something with
interest only.” (d.) In March 2007, a lender represdita went to Plaintiff's house to
conduct the closing. (Doc. 79-1 at 114).eTrepresentative was “professional,” spol
exclusively English during th closing, and did not rusRlaintiff into signing the
documents or discourage her from taking tfocuments to someone else for revie
(Doc. 79 at 2-3).

Included in the closing @oiments was the Promissory tdalescribing Plaintiff's
obligation to repay the loan. At the hearttlos dispute are the N&'s payment options
and negative amortization features. These temme disclosed to Plaintiff at closing
including the following statement on the figage of the Note, in bold, capital type:

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR
CHANGES IN MY INTEREST RATE AND MY MONTHLY
PAYMENT. DURING TH E FIRST 5 YEARS OF THIS NOTE, MY
MONTHLY PAYMENT MAY NOT FULLY PAY THE INTEREST
THAT ACCRUES. AS A RESULT, THE PRINCIPAL AMOUNT |
REPAY MAY BE LARG ER THAN THE AMOUNT ORIGINALLY
BORROWED.

(Id. at 3). The closing documts also included a four-padVariable Rate Mortgage
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Program Disclosure,” which outlined the general aspects of variable rate morttdhges. (
During her deposition, Plaintiff testified thalhe understood the caqt of an interest-
only loan and could comprehend the inte@adi disclosures and variable rate mortgage
documents that she signed at closinigl.) (However, despite understanding that|a
promissory note creates a binding legal obliggato repay the undiging loan, Plaintiff
did not read any of the documentddre she signed them at closintyl. @t 3—4).

After the March 2007 closing, Plaintifeceived monthly statements expressly
detailing her payment options and tha&mpact on the loan’s principalld, at 4).
Specifically, the monthly statements expkl the differences tveeen an accelerated
payment, a full monthly payment, an interesty payment, and a minimum payment that
did not fully cover the accrued monthly interedd.)( For example, the statements
described “minimum amount due” as “[t]his aamt will not be sufficient to pay all the
accrued interest for the month torpay the loan irfull over the remaining term in equal
monthly installments. Therefore negatiaenortization may result and any deferred
interest will be added to the balance of ytaan.” (Doc. 79-2 at 4). Despite the fou

=

payment options available to her, Plaintifose to make minimum payments which, |n
turn, increased the loanfsincipal. (Doc. 79 at 4). Plaifititestified that she first noticed

the increased principal balance in 2008, that not take any d@on until the minimum

payment period expired in 2011d.) At that point, Plaintiff poke with her son about the
principal increaseld.) This lawsuit was filed in May 2014Doc. 1).
Regarding the ownership and property irgesén the Note and Deed of Trust, the
original lender on th Note was ABC. (Doc79 at 1). At that timethe Note was secured
by a Deed of Trust under wdh the Trustee was Chicadatle Insurance Company and
the beneficiary was Mortgage Electronicgi&rations Systems, Inc. (“MERS”)Id(;
Doc. 79-1 at 230-45). In gember 2007, ABC hired Aura Loan Services, L.L.C.
(“Aurora”) to service the Note. (Doc. 79 @)X In July 2012, Natinstar Mortgage, L.L.C.
(“Nationstar”) became the servicer of the Note after it acquired Aurddd. ©n

November 7, 2013, MERS, “asominee for [ABC], its successors and/or assign

v
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assigned the Note and its proceeds to U.8kB&s Trustee for the Certificate Holders of
the LXS 2007 7N Trustund (“U.S. Bank”). (Doc. 79-2 at 51-52Furrently, U.S. Bank
is the sole beneficiary of the Deed of Trastd possesses the original Note, endorsed in
blank, through its agent Nationstad.J> On February 26, 2018ationstar, “as Attorney
in Fact for U.S. Bank,” appointed Clear d®a Corporation as Trtee of the Deed of
Trust. (Doc. 13-1 at 48). Subsequentlye&l Recon Corporationoticed a Trustee’s
Sale, which this Cougnjoined. (Doc. 29).
I. Legal Standard for Summary Judgment

Summary judgment is appropriate wh&he movant shows that there is np
genuine issue as to any material fact #mt the moving party is entitled to summary
judgment as a matter of law.” Fed. R. Civ5B(a). A party asserting that a fact cannot be
or is genuinely disputed musupport that assertion byitiag to particular parts of

materials in the record,” inatling depositions, affidavits, terrogatory answers or othe

-

2 To the extent Plaintiff objects to th@cument on hearsay, authentication, |or
foundational grounds, the Cauwverrules the objectioigee(Doc. 80 at 12) (objecting to
Nationstar’'s Declaration and “any documergmised upon it”). Plaintiff's objection to
the Declaration appears to theat the declarant did not perglly review the information
attested to in the Declaratiorid However, the Declaration sést that (1) the declarang
“has access to” and “knowledgaf” Nationstar's computerdatabase containing itg
business records, (2) “[tiheformation described herein dmeferenced below is founc
in Nationstar's computer database,” and ‘{BJased upon the records contained in the
computer database, | have gained knowledghefacts set forth herein.” (Doc. 79-2 at
20-22). It is clear from the Declaration thlaé declarant has persal knowledge of the
records to which he refers and is authorizedmake the Declaration. In any event,
Plaintiff makes no objection to this partiauldocument, which is a notarized “Corporate
Assignment of Deed of Trust” from MERS to U.S. Banl. &t 51-52). Thus, Plaintiff's
objection is overruled.

% On August 31, 2012, MERS, as noeenfor ABC, assigned the beneficial
interest in the Deed of Trust to Nationst@oc. 79-1 at 51-52). Then, on November |7,
2013, MERS, again as nomingw ABC, assigned the Deexf Trust, including MERS’
“beneficial interest under the Deed of Trutgd’U.S. Bank. (Doc. 38-1 at 21). Based on
Defendants’ filings, the Court has foundathMERS’ August 31, 2012 assignment {o
Nationstar is no longer opsive and Nationstar relinquistheny property or beneficial
interest it may have had in the Deed of Trust. (Doc. 66 at 4).
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materials, or by “showing that materials ditgdo not establish theebsence or presence ¢
a genuine dispute, or that an adverse pariypaBproduce admissible evidence to supp
the fact.”Id. at 56(c)(1). Thus, summary judgmenmandated “against a party who fail
to make a showing sufficient to establish thestence of an element essential to th
party’s case, and on which that partyl Wwear the burden of proof at trialCelotex Corp.
v. Catrett 477 U.S. 317322 (1986).

Initially, the movant bears ¢hburden of pointing out tine Court the basis for the
motion and the elements of the causesaafon upon which the non-movant will b
unable to establish a genuine issue of material fdcat 323. The burden then shifts t
the non-movant to establishetlexistence of material fadt. The non-movant “must do
more than simply show thatdle is some metaphysical doastto the material facts” by
“coml[ing] forward with ‘specific facts showinthat there is a genunissue for trial.”
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e) (1968amended 2010)). A dispute abaufact is “genuine” if the
evidence is such that a reasbleajury could return a verd for the nonmoving party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)he non-movant's bare
assertions, standing alone, are insufficient eatx a material issud fact and defeat a
motion for summary judgmentld. at 247-48. Further, because “[c]redibilit
determinations, the weighingf the evidence, and the driang of legitimate inferences
from the facts are jury functions, not those of a judge, . ]he [evidence of the
nonmovant is to be believed,dhall justifiable inferences ate be drawn in his favor” at
the summary judgment stage. at 255 (citingAdickes v. S.H. Kress & Cd98 U.S.
144, 158-59 (1970)Harris v. Itzhakj 183 F.3d 1043, 1051 (9thir. 1999) (“Issues of
credibility, including questions ahtent, should be left to éhjury.” (citations omitted)).

At the summary judgment stagthe trial judge’s funatn is to determine whethe
there is a genuine issufor trial. There is no issue rfdrial unless there is sufficient
evidence favoring the non-moving party for ayjuo return a vendt for that party.

Liberty Lobby 477 U.S. at 249-50. Ithe evidence is merelgolorable or is not
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significantly probative, the judgmay grant summary judgmemd. Notably, “[i]t is well
settled that only admissible evidence may be idensd by the triatourt in ruling on a
motion for summary judgmentBeyene v. Coleman Sec. Servs.,, 1864 F.2d 1179,
1181 (9th Cir. 1988).

lll. Defendants’ Motion for Summary Judgment

Plaintiff asserts five tort claims agat Defendants, namely, negligence, comm

law fraud, violations of the Arizona Cammer Fraud Act (“CFA”) and Fair Debt

Collections Practices Act (“FDCPA”), andisrepresentation. (Doc. 1 at 7—{@)laintiff
also seeks injunctive and equitable reliéd.)(Defendants move for complete summa
judgment. (Doc. 78). The Court will analyeach of Plaintiff's claims in turn.

A. Statutes of Limitation

To begin, Defendantargue that Plaintiff's five td claims are barred by theil

respective statutes of limitatiofDoc. 78 at 5-6). In respamsPlaintiff contends that

“equitable tolling” applies because she h#leged “extraordinary circumstances” that

warrant tolling of the limitatn periods. (Doc. 80 at 13)Specifically, Plaintiff argues
that “[t]he determination of the genuine issas to the purchase America [sic] Brokers
Conduits [sic] assetghile in an active bankruptcy artkde further factual determinatior
if such transfer was with awithout [the Bankruptcy] Gurt's consent as well and thg
precipitous ramifications thereof may meetd exceed the standard required to ap
equitable suspension or tollingfd( at 14). Plaintiff also citeBvo Arizona statutes that

allegedly designate a “[s]tatutoexception that may apply suspend or legally toll the

limitations period in this matter.ld. at 13) (citing Ariz. Rev. Stat. 8§ 12-501, 43-722).

Plaintiff, however, does not explain how statutes involving a person’s absence fr

* The operative complaint Blaintiff's original Complait filed at Docket No. 1.
See(Doc. 68). Despite being granted leao file an amended complaisge(Doc. 67),
Plaintiff did not do sosee(Doc. 68).

> The Court assumes this is Plaintiffgyament despite Plaifftistating that “the
doctrine of equitable tolling, a concept root@dcommon law, is not applicable here
(Id.) (citation omitted).
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state,seeAriz. Rev. Stat. § 12-501, or the asseent of properties in bankruptcy d
receivership proceedingsee id.8 43-722, apply to this casBecause both statutes ar
inapplicable, the Court will frus its analysis on the docte of equitable tolling.
1. Legal Standard for Equitable Tolling®

In Arizona, “whether to apply equitabldling is a question thé&ial court, not the
jury, should determine.McCloud v. State170 P.3d 691, 695 (#. Ct. App. 2007).
Under this doctrine, Plaintiff “may suafter the statutory time period for filing &
complaint has expired if [she] ha[s] beeeyented from filing ira timely manner due to
sufficiently inequitable circumstancedd. (citation omitted). While courts have applie
equitable tolling in a variety of circunaices, such requests should be gran
“sparingly.” See id.(collecting cases). Ultimately, tmbtain relief via equitable tolling,
Plaintiff must “establish extraordinary circgtances” that were dyond [her] controll,
making] it impossible toile the claims on time.ld. at 696 (citations omitted$ee Porter
v. Spader 239 P.3d 743, 747 (Ariz. Ct. AppO20) (“[A] defendant whose affirmative
acts of fraud or concealment have mislgoesson from either regnizing a legal wrong

or seeking timely legal redressay not be entitled to asseretprotection of a statute of

limitations.”). Plaintiff bears théurden of establishing su@xtraordinary circumstances

“with evidence; [s]he cannotely solely on personalonclusions or assessments
McCloud 170 P.3d at 695.
2. Negligence
Plaintiff's first cause of action, nkgence, is premised on her argument th
Defendants breached a duty to her by “creating and emnddrthe March 2007 Note
which allegedly includedunconscionable” terms. (Doc.dt 7). According to Plaintiff,
Defendants “deceiv[ed]” her into believing that she could afford the repayment tern

“never expressly indicat[inghat the terms of the NOT&bntained negative amortizatiof

® Once again, Defendants did not citeizana law in their discussion regardin
equitable tolling, choosing instead to citdliath Circuit case intemeting California law.
(Doc. 82 at 3—4). This is not the first tibefendants forewent apphg binding Arizona
precedent, despite a Court Ordequiring them to do s&ee(Doc. 39 at 10-11).
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features.” [d. at 5). In other words, Plaintiff clais that Defendants negligently harme
her during the loan’s origination in 2007.

The statute of limitations for a negigce claim in Arizona is two yeaiSeeAriz.
Rev. Stat. § 12-542(1Bridges v. Safeway, In2012 WL 3193530, at *3 (Ariz. Ct. App
Aug. 7, 2012) (“When an action ‘sounds in negligence or tort,’ the applicable statu
limitations is A.R.S. 8§ 12-542.”). Becaudgefendants’ allegeé misconduct occurred
during the loan’s originatiomn 2007 and this lawsuivas not filed until May 2014,
Plaintiff's negligence claim is time-barreshless “extraordinary circumstances” made
“impossible” for Plaintiff to file her claim on timé&4cCloud 170 P.3d at 695.

In this regard, Plaintiff failed to pport her argument that equitable tollin
applies. Plaintiff avers “there is a contenttbat the actions of Defelant [sic], or agents
or representatives, served to conceal the cause of action, misled Plaintiff in any f
[sic], or caused Plaintiff to delay filing heomplaint in a timely manner.” (Doc. 80 3
13-14). The Court has revied the record in its enéty and finds that no such
contentions have ever been alleged. RatherComplaint simply eims that Defendants
“deceiv[ed]” Plaintiff into sgning a note containing uacscionable ters) not that
Defendants concealed the underlying causactibn. There is nothing in the record t
suggest that this is a case where Defersdantuced” Plaintiffto forego litigation.See
Certainteed Corp. v. United Pac. Ins. C@62 P.2d 560, 564 (Axi Ct. App. 1988). In
fact, Plaintiff admitted that Defendants didt tell her anything untrue about the Marg
2007 loan before she signed the closing damis) (Doc. 79-1 at 113), and has failed
point to any misleading statemenmsde by Defendants thereatfter.

Furthermore, Plaintiff did not preseahy evidence to suppt her concealment
argument, and the record eeitte proves to the contrary. Particularly, the allege

unconscionable terms were disclosed in balb¢capital letters to Plaintiff at the March

" Even if the Court were to find th&aintiff's negligence claim accrued whe
Defendants attempted to “enforce” the Natieen the minimum payment period expire
in 2011, the claim would still be time-barred e two-year statute of limitations abse
extraordinary circumstances.

-8-

(@]

d

te o

it

AShic

—

h

to




2007 closing. (Doc. 79 at 8)The terms were also provided to Plaintiff every month
thereafter via monthly statements that expdd the four payment options and their

impact on the loan’s principalld; at 4). To be sure, the monthly statements expressly
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alerted Plaintiff that the minimum paymenttiop “will not be sufficier to pay all of the
accrued interest for the month torpay the loan irull over the remaining term in equal
monthly installments. Therefore, negatiamortization may result and any deferred

interest will be added to the balance of yman.” (Doc. 79-2 a#). Such intelligibld and

U

perpetual disclosure critically belies Piaif's argument that Defendants “concealed”
their wrongdoings. Indeed, a cursory revielvthese documents would have informed
Plaintiff all she needed to know abdhe effects of paying the minimum amount.

Finally, Plaintiff was certainly aware tiie consequences of paying the minimum
amount in 2008 when she claims to hawestfinoticed the increased loan balange.
(Doc. 79 at 4). Similarly, Plaintiff undersid the impact of paying the minimum amount
when she discussed the mipal increase with her soin 2011 after the minimum
payment period expired.Id)) Accordingly, Plaintiffs argument that Defendants
concealed their purported misconduct is unpersuasive.

For these reasons, the two-year statutdinoitations for Plaintiff's negligence
claim expired well before she filed thisalsuit in May 2014. Ta Court will therefore
grant Defendants’ motion for summandpgment on Plaintiff'siegligence claim.

3. CommonLaw Fraud

As her second cause of action, Piffirasserts a clainfor common law fraud.

(Doc. 1 at 7-9). In her Compid, Plaintiff contends thdDefendants “[d]eceptively [led]

[72)

Plaintiff to believe she could afford thernes of the NOTE,” “to believe her payment

® The Court notes that this is not a case where the purportedly unconscignab
terms were buried in a smallipt, boilerplate sentence at the end of an eye-glazing
contract. The Note itself is less than foult fpiages, and the disputed terms are disclosed
in bold, all capital font othe top of the first pag&ee(Doc. 79-1 at 225-28).

° Plaintiff's son testified that the monyhstatements “gave [&ntiff] a menu of
options that she could pay if that is wehae wanted to do.” (Rc. 79-1 at 34).
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would remain affordable throughout the duratof the loan,” and “to be unaware of the

negative amortization features of the NOTEJI{. @t 8-9).

In Arizona, common law fraud claims are subject to a three-year statut
limitations. Ariz. Rev. Stat. 8 1343(3). This period “begin® run when the plaintiff by
reasonable diligence couldhve learned of the fraud, whetle not he actually learned
of it.” Coronado Dev. Corp. \Super. Ct. of Ariz.678 P.2d 535, 537 (Ariz. Ct. App
1984) (citingGuerin v. Am. Smelting & Refining C@36 P. 684 (Ariz. 1925)).

For the reasons detailedthre preceding section, Pl&ih“by reasonale diligence
could have learned” of the purported fraedher (1) by actuly reading the loan
documents in 2007, (2) after realizing thénpipal’'s balance had increased in 2008,
(3) by simply reviewing the monthly statemeni$e fact that Plaintiff did not actually
know of the alleged fraud at these times irrelevant—Plaintiff, “by reasonablg
diligence,” could easiljrave done s@&ee Anderson v. City Van & Storage, (340 P.2d
566, 568 (Ariz. 1959) (“Plaintiff claims sheddhot read the contract which, of course,
no defense to an action on contract.”). Twaurt will therefore gant Defendants’ motion
for summary judgment on Pldifi's common law fraud claim.

4, Arizona CFA

To the extent Plaintiffs Complaint alleges that Defendants committed consy
fraud during the origination of the loan in Mh 2007, (Doc. 1 a&t1-12), any such claim
IS once again barred by the statute of limia$i. “A consumer fraud claim must be file
within one year after theause of action accruesSteinberger v. McVey818 P.3d 419,
436 (Ariz. Ct. App. 2014)see Alaface v. Nat'l Inv. Co892 P.2d 1375, 1380 (Ariz. Ct
App. 1994) (“[A] consumer fraud action muse initiated within one year after the caus
of action accrues.”)Murry v. W. Am. Mortg. C0.604 P.2d 651, 654 (Ariz. Ct. App
1979) (“Since the Consumerdtrd Act creates a cause of action separate from com
law fraud, an action commencelkereunder must be broughithin one year as [it]
requires.”);see alsAriz. Rev. Stat. 8 12-541(5). Plaifitdid not file her consumer fraud

claim—which is grounded in the same alleged misconduct as her common law
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claim—until May 2014. As a result, heonsumer fraud claim is time-barred.
S. FDCPA
Plaintiff also asserts that Defendantiolated the FDCR due to the same
allegedly misleading stateats as her common law @i and Arizona CFA claims.
(Doc. 1 at 10-11). For the reasons sethf@bove, an FDCPA claim based on tho
statements is barred by theesyear statute of limitationseel5 U.S.C. § 1692k(d), and
the Court will grant Defendants’ motidar summary judgmentn this count?
6. Misrepresentation
Plaintiff's seventh count, titled simply “misrepresentation,” alleges t
Defendants “falsely assert[ed]” that Plaintfiuld afford the terms of the loan and ma
“implied misrepresentations kgpproving” her for the loanDoc. 1 at 13). Again, this
allegedly unlawful conduct occurred duringan origination in2007. Thus, for the
reasons outlined above, Plaintiff's attempt to avail herself of equitable tolling fails,
her “misrepresentation” claim is tin&rred by the statute of limitatiorfSeeAriz. Rev.
Stat. § 12-543(3) (three-year statute lphitations for fraudulent misrepresentatio
claims); Hullett v. Cousin 63 P.3d 1029, 103@Ariz. 2003) (“The statute of limitations

for a negligent misrepresentation claim iotyears.” (citing ArizRev. Stat. 8§ 12-542)).

% While immaterial to the Court’s holdinthe Court notes that Plaintiff does nc
dispute Defendants’ contention that they ‘doan servicers” and “not ‘debt collectors
under the FDCPA.See(Docs. 78 at 9-10; 79 at 5). pigally, the Court would consider
the fact undisputed; yet, it would be asinifoe the Court to stick its head in the san
when presented with a falssdd. The monthly stements that dlined Plaintiff's
payment options also disclosed:

Important information re garding the Fair Debt Collection Practices

Act and Bankruptcy Law

Aurora Loan Services is a debt llegtor. Aurora L@an Services is

attempting to collect a debt and anyommation obtainedvill be used for

that purpose.

(Doc. 79-2 at 4). Comparing Defendantsatstments that “Defendants are not ‘de
collectors’ under the FDCPAAnd “Aurora is not a ‘debt dector,” (Doc. 78 at 10),

with the disclosure irthe monthly statements that “Aurora Loan Services is a ¢
collector,” (Doc. 79-2 at 4), is troubling. e future, it would behoove Defendants

double—if not triple—check thmtegrity of their arguments.
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The Court will therefore grant Defendants’ toa for summary judgmd on this claim.
7. Conclusionfor Statutes of Limitation
For the foregoing reasons, the Coudncludes that Plaintiff's claims for|
negligence, common law fraud, violatiom§ the Arizona CFA and FDCPA, and
misrepresentation are barred by their respecstatutes of limitation. Thus, summary
judgment in favor of Defendants oreie counts is appropriate.
B.  RemainingClaims™
Plaintiff's Complaint alsoseeks injunctive and equitable relief. Particularly,
Plaintiff's sixth count is tied “Unlawful and Attempted Feclosure,” while her eighth
claim is termed “Equitable Estoppel.” gD. 1 at 12—-13). Defendants move for summary
judgment on both counts. (Doc. 78 at18). The Court will address each in turn.
1. “Unlawful and Attempted Foreclosure™?
As her sixth cause of action, Plaint#$serts a claim for “unlawful and attempted
foreclosure.” (Doc. 1 at 12). To support tlmsunt, Plaintiff complains that Defendants
engaged in “predatory lending” and comnittseveral violations of the FDCPAJ()
Plaintiff also contends that “Defendants dot have any legal right to foreclose gn

Plaintiff’ [sic] property.” (d.) In her summary judgment ibf, Plaintiff attempted to

~

clarify this claim by arguing that Defendantskdstanding” to foreclose on the property.

(Doc. 80 at 8-11, 16). Spécally, Plaintiff—after “numerous hours of research’

believes that the original lender, AB@nproperly assigned the Deed of Trust o

i

Defendants’ principal, U.S. B&, because ABC did not haemy interest to assign afte

1 Plaintiff makes several discovery-reldtarguments in her summary judgment
briefing. See(Doc. 80 at 8-12). The tienfor discovery disputes has long since passed
and asserting same at summary judgmdmectly violates the Court’'s Rule 16
Scheduling OrderSee(Doc. 56 at 2) (“[T]he Court wilhot entertain discovery disputes

after the close of discovery barring extraordinary circumstances.”). Plaintiff makegs ne

attempt to explain what “exordinary circumstances” apply here, and the Court fipds
that none exist.

21n a prior Order, the Couihterpreted this count ds claim for the cause of
action to avoid a Truse sale recognized 8teinberger (Doc. 39 at 9).
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bankruptcy proceedings eliminated it#terest in the Deed of Trustld( at 9). In
Plaintiff's view, a disputed issue of matdrifact exists as tdhe validity of the

assignment.ld.)

In response, Defendants contend tila Court should disregard Plaintiff's

standing argument because it was not dsadoin the Complaint or at any poirn
thereafter. (Doc. 82 at 7). lany event, Defendants explathat the assignment ir
guestion was not an assignmentay interest of ABC, but dhe originalDeed of Trust
beneficiary, MERS, “as nominee for [ABC], its successors and/or assidgng.Thus,

according to Defendants, wheth&®BC had any interest tossign is irrelevant becauss

the MERS’ assignment effectuated the tranfelABC and its “successors and assigns

(Id.) Defendants state that “regardless dfow(if anyone) may have acquired [ABC]’
interest in the Deed of Trust (if any)rttugh the bankruptcproceeding, MERS was

actingfor that personas a matter of law.”ld.) (citation omitted). Finally, Defendants

insist that regardless of the assignment’s wglidit is black-letter law in Arizona that an
assignment of a deed of trustnist necessary to tramsfan interest ithe deed of trust.”
(Id. at 8) (citing Ariz. Rev. Stat. § 33-817)hus, because Defendants have shown t
U.S. Bank is the holder of the Note, U.S.nB&by definition” is the beneficiary of the
Deed of Trust.Ifl.)

To begin, Plaintiff provides no evidemyasupport to buttress her argument that
alleged bankruptcy proceedirgenerates a disputed issue of material fact as to
assignment of the Deed of Trust. There ishimg in the record egtencing the alleged
bankruptcy and mere attorney argument i$ @oough to create a disputed issue
material factSee Liberty Lobhy77 U.S. at 248. As the nanovant, Plaintiff bears the
burden of showing that a disgat issue of material fa@xists by pointig to actual
evidence for the fafihder to considerSee Matsushita Elec. Indug.75 U.S. at 586-87;
Steinberger318 P.3d at 430 (stating that a mogga“bears the burden of proving hg
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claim that [the mortgagee] lack[s] the authority to conduct a trustee’s Salééye, the
only evidence in the recordhows that U.S. Bank is @éhholder of the Note and
beneficiary to the Deed of Trust, and thatiblastar, as “Attorney iract” for U.S. Bank,
is the servicer of the Not&ee(Docs. 79 at 6; 79-2 at 22—-24, 34-37). As Attorney
Fact, Nationstar substituted the Trustee unither Deed of Trustwho subsequently
noticed the Trustee’'s Sale. (Docs. 79 at76:2 at 54-55, 57-58). Both actions a

n

15

permitted under Arizona lawSeeAriz. Rev. Stat. 88 33-804, 33-807. Consequently,

because it is undisputed that Plaintiff defadlon her loan, Nationstar acted pursuant
its legal and statutory authority when it attempted to foreclose on the profegy
Steinberger 318 P.3d at 430 (explaining that a mgagee can prove it is the “true
beneficiary or trustee of a deed of trimst providing “documentsn the chain of title
tracing [the mortgagee’s] beneficial interdsbm the original beneficiary, such a
assignments, substitutionsapower of attorney”).

Plaintiff also appears toontend that unconscionabiliplays a role in this caseg

beyond her negligence claim—though slees not explain in what contegee(Doc. 80

13 Plaintiff objects to several sestis in Defendants’ motion for summar
judgment because she believes the sectiomscanclusory in natal [sic]. Defendant
[sic] simply states that no Elence exists ratheéhan demonstrate tthe [sic] how the
facts of the [sic] leave no genuine issue of matdaict.” (Doc. 80 at 12). Plaintiff fails to
grasp rudimentary summary judgment pchae. As the movant, Defendants bore t
burden of either pointing to evidence irethecord showing thahey are entitled to
judgment as a matter of law or showing ttha adverse party caminproduce admissible
evidence” sufficient to create a genuine disputenaferial fact. Fed. R. Civ. P. 56(c)(1
seeCelotex 477 U.S. at 323 (explaining thatnsmary judgment is mandated “against
party who fails to make a stving sufficient to establisthe existence of an elemen
essential to that party’s casend on which thaparty will bear the burden of proof &
trial”). The burden theshiftedto Plaintiff as the non-movata establish the existence o
a disputed issue of material faBiee Celotex477 U.S. at 323. s, it was Plaintiff's
responsibility as the non-movatd point to a genuine digpe of material fact after
Defendants establishedathno evidence supporting Plaffis claims existed. In this
regard, Plaintiff cited numerous exhibits that aot in the recordral did not even file a
separate controverting statement of factothrerwise respond teach of Defendants’
factual assertions.
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at 19-20). To the extent Plaintiff believibst the Note contained unconscionable terins

thereby making foreclosure of the property unlawful, Plaintiff does not explain which

terms are unconscionableee(id.),** nor did she respond efendants’ interrogatory
asking her to “ldentify all terms of the Notikeat You allege tde unconscionable, and
describe in detail why each term is uncoosable,” (Doc. 79 at 5). In fact, Defendants
even asked Plaintiff to adnfithat an interest-only paymetdrm is not unconscionable . |.
. [and] that a negative amorttgan term is not unconscionalvia Federal Rule of Civil
Procedure (“Rule”) 36 muests for admissionsld() Plaintiff did not respondsee(id.),

and thus, the Court desnthe requests admittedee Fed. R. Civ. P. 36(a)(3J.

Accordingly, nothing in the word creates a disputed isswf material fact as to

unconscionability of the Not&.

* Insofar as Plaintiff believes thatette was a “100% afipability of negative
amortization to the balance” @he loan’s principal,id.), her belief is misguided. As
expressed above, it is undisputed that fmayment options—including three that did not
incorporate negative amortization—were regylgiven to Plaintiff during the relevant
time period. (Doc. 79 at 4). Plaintiff, iher discretion, chosé pay the minimum
amount, which was clearly described as “not sufficient to pay all the accrued interest
for the month or to pay thewan in full over the remaining term in equal month|y
installments. Therefore negative amortizatiorymesult and any deferred interest will be
added to the balance of your loan.” (Doc-Zat 4). In short, there was not a “100%
applicability of negative amortaion to the balance” of the loan’s principal.

> The Court notes that at the time Defemdaserved Plaintiffvith these Rule 36
requests for admission, Plaintiff was represented by colBesgDoc. 79-2 at 9-15).

¥1n any event, there is revidence in theecord that Defendants own a beneficial
or property interest in the Deed of Trusthaid the Note in thir individual capacitySee
(Doc. 66 at 4). Consequently, challenging tonscionability of th Note's terms as g
basis for preventing Defendants from foreclgson the property is improper as such|a
claim should have been brought against theddroof the Note, U.SBank, or Nationstar
as Attorney in Facfor U.S. Bank. TheCourt explained thisoncept multiple times
during this litigation and even suggestedatttPlaintiff could move to amend her
complaint to add these parti€ee(id. at 3—7; Doc. 39 at 3}6As it stands, however, tg
the extent Plaintiff predicates her “unffalvand attempted foodosure” count on the
unconscionability of the Notesuch a claim is improper agat a party other than the
holder of the Note.
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For the foregoing reasons, the Courl grant Defendantsmotion for summary

judgment on Plaintiff's “unlawful @ad attempted foreclosure” claim.
2. Equitable Estoppel

As her eighth cause of @an, Plaintiff asserts a @im for equitable estoppel
(Doc. 1 at 13). Equitable estoppel, howevenas a valid cause of action under Arizon
law. See Sch. Dist. No. 69 v. Althe58 P.2d 537, 544 (k. Ct. App. 1969)
(“[E]quitable estoppel is a shield, not a sdiohence it forms no basis for a cause
action for damages|.]”). To the extent Pl#incontends that equitable estoppel shou
prevent Defendants from raisingasites of limitation defensesee(Doc. 80 at 16-17),
her argument fails. To establish equitable gstb, Plaintiff must sbw: “(1) affirmative
acts inconsistent with a claim afterwanddied upon; (2) actiofy a party relying on
such conduct; and (3)jury to the party resulting from @epudiation of such conduct.’
McBride v. Kieckhefer Assocs., In265 P.3d 1061, 1066 (Arict. App. 2011) (citation
omitted). Here, Plaintiff did not establish aofythese elements, nor does she even ar
that the elements are met. The Couitl wherefore grant Defendants’ motion fo
summary judgmentn this issue.
IV.  Plaintiff's Cross-Motion for Summary Judgment

Plaintiff's cross-motion fo summary judgment is not actually a motiddee
(Doc. 81). Beyond requestingaiDefendants’ motion for summary judgment be denig
the motion does not seek further relief and appé¢o have been inadvertently filed as
cross-motion for summary judgment as it is identical to Plaintiffs response
Defendants’ motion for summary judgme@ompare(Doc. 80)with (Doc. 81). In any
event, because the Court has granted mxfets’ motion for sumary judgment in its
entirety;’ Plaintiff's cross-motion for samary judgment will be denied.
V. Conclusion

For the foregoing reasons,

7 Count 3 of Plaintiff's Complairwas dismissed by a prior Ordeee(Doc. 39 at
11), and thus, all claims asserted ia @omplaint have been adjudicated.
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IT IS ORDERED that Defendants’ Motion for $amary Judgment (Doc. 78) is
GRANTED.

IT IS FURTHER ORDERED that Plaintiff's Respnse/Cross Motion for
Summary Judgment to Defendant’s [sic] Motion for Summary Judgment (Doc. 8
DENIED.

IT IS FURTHER ORDERED that the June 12, 201Rreliminary Injunction
(Doc. 29) is herebPISSOLVED. Defendants are no longerjeimed fromconducting a
Trustee’s Sale of the residence at 11126 toet Court, Sun CityArizona 85351. The
bond is exonerated.

IT IS FINALLY ORDERED that the Clerk of Court shall terminate this case a
enter judgment in favor of Defendants and against Plaintiff accordingly.

Dated this 5th day of July, 2016.
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