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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sally Ann Johnson, CIV 14-1057-PHX-MHB
Plaintiff, ORDER
VS.

Carolyn W. Colvin, Commissioner of the
Social Security Administration,

Defendant.

Pending before the Court is Plaintiff Sally Ann Johnson’s appeal from the $
Security Administration’s final decision to deny her claim for disability insurance ben
After reviewing the administrative record and the arguments of the parties, the Coy
issues the following ruling.

. PROCEDURAL HISTORY

Plaintiff filed an application for disability insurance benefits in March 2011, alle
disability beginning August 17, 2010. (Transcript of Administrative Record (“Tr.”) a
151-52.) Her application was denied initiadiyd on reconsideration. (Tr. at 92-94, 100-(
Thereafter, Plaintiff requested a hearing before an administrative law judge, and a
was held on September 25, 2012. (Tr. at 35-66.) On November 30, 2012, the ALJ i
decision finding that Plaintiff was not disabled. (Tr. at 18-34.) The Appeals Council ¢
Plaintiff's request for review (Tr. at 1-6), making the ALJ’s decision the final decision ¢
Commissioner. Plaintiff then sought judicraview of the ALJ’s decision pursuant to 1
U.S.C. § 405(g).
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[I. STANDARD OF REVIEW
The Court must affirm the ALJ’s findings if the findings are supported by subst
evidence and are free from reversible legal error. Reelelick v. Chaterl 57 F.3d 715, 72(

(9" Cir. 1998); Marcia v. Sullivare00 F.2d 172, 174 {Cir. 1990). Substantial eviden¢

means “more than a mere scintilla” and “such relevant evidence as a reasonable mir
accept as adequate to support a conclusion.” Richardson v. Péffled.S. 389, 401

(1971): sedReddick 157 F.3d at 720.
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In determining whether substantial evidence supports a decision, the Court conside

the administrative record as a whole, weighing both the evidence that supports
evidence that detracts from the ALJ’s conclusion. Beadick 157 F.3d at 720. “The AL
is responsible for determining credibility, resolving conflicts in medical testimony, ar]
resolving ambiguities.” _Andrews v. ShalaB3 F.3d 1035, 1039 {9Cir. 1995); seq
Magallanes v. BowerB81 F.2d 747, 750 {Cir. 1989). “If the evidence can reasona

support either affirming or reversing the [Commissioner’s] conclusion, the court ma
substitute its judgment for that of the [Commissioner].” Reddiék F.3d at 720-21.
lll. THE ALJ'S FINDINGS

In order to be eligible for disability or social security benefits, a claimant
demonstrate an “inability to engage in any substantial gainful activity by reason (
medically determinable physical or mental impairment which can be expected to rg
death or which has lasted or can be expetdabt for a continuous period of not less th
12 months.” 42 U.S.C. 8§ 423(d)(1)(A). AxLJ determines a claimant’s eligibility fg
benefits by following a five-step sequential evaluation:

(1) determine whether the applicant is engaged in “substantial gainful activit)

(2) determine whether the applicant has a medically severe impairme
combination of impairments;

(3) determine whether the applicant’s inmpeent equals one of a number of list
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iImpairments that the Commissioner acknowledges as so severe as to preclude 1

applicant from engaging in substantial gainful activity;
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(4) if the applicant’s impairment does not equal one of the listed impairn
detekrmlne whether the applicant is capable of performing his or her past re
work;

(5) if the applicant is not capable of performing his or her past relevant

ents,
leval

vork,

determine whether the applicant is able to perform other work in the nationa

economy in view of his age, education, and work experience.
SeeBowen v. Yuckert 482 U.S. 137, 140-42 (1987¢iting 20 C.F.R. 88 404.152(
416.920). At the fifth stage, the burden of prelafts to the Commissioner to show that

claimant can perform other substantial gainful work. ey v. Sullivan? F.3d 953, 95¢
(9" Cir. 1993).

At step one, the ALJ determined that Plaintiff had not engaged in substantial ¢
activity since August 17, 2010 — the alleged onset date. (Tr. at 23.) At step two, sh

that Plaintiff had the following severe impairments: a major depressive disorder, gene

he

]

jainft
b foul

ralize

anxiety disorder, panic disorder without agoraphobia, and attention-deficit hyperj:tivit)
i

disorder. (Tr. at 23.) At step three, the ALJ stated that Plaintiff did not have an imp

or combination of impairments that met or medically equaled an impairment listed
C.F.R. Part 404, Subpart P, Appendix 1 of the Commissioner’s regulations. (Tr. at 2
After consideration of the entire record, theJbund that Plaintiff retained “the residy
functional capacity to perform a full range of work at all exertional levels but witl

following nonexertional limitations: the claimant can understand, remember and ca

rmer
in 2(

p 3-24
al

) the

Ty oL

simple and detailed work tasks. She should not work in a team. She can work objects

data.* (Tr. at 24-28.) The ALJ determined that Plaintiff is unable to perform anyj
relevant work, but that considering Plaintiff's age, education, work experience, and r¢
functional capacity, there are jobs that exist in significant numbers in the national ec
that Plaintiff can perform. (Tr. at 28-29.)

Therefore, the ALJ concluded that Plaintiff “has not been under a disability ...

August 17, 2010, through the date of [her] decision.” (Tr. at 29.)

! “Residual functional capacity” is defideas the most a claimant can do af
considering the effects of physical and/or mental limitations that affect the ability to pe
work-related tasks.
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V. DISCUSSION

In her brief, Plaintiff contends that tid¢.J erred by: (1) failing to properly consids

her subjective complaints; (2) failing to properly weigh medical source opinion eviden
failing to fully develop the record by declining to subpoena a state agency revi

psychological consultant; (4) failing to properly consider lay witness testimony; ar

Br
ce; (3
EWinN(

d (5

failing to properly consider whether Plaintiff could perform a significant number of jops in

the national economy. Plaintiff requests that@wourt remand for determination of benef
A. Plaintiff's Subjective Complaints
Plaintiff argues that the ALJ erred in rejecting her subjective complaints i

absence of clear and convincing reasons for doing so.

ts.

N the

To determine whether a claimant’s testimony regarding subjective pain or symjptom

Is credible, the ALJ must engage in a two-step analysis. “First, the ALJ must dety
whether the claimant has presented objective medical evidence of an underlying imp
‘which could reasonably be expected to produce the pain or other symptoms allege
claimant, however, ‘need not show that her impairment could reasonably be expe
cause the severity of the symptom she &lé=sged; she need gnkshow that it could
reasonably have caused some degree of the symptom.”™ Lingenfelter v., AS4ue.3d

1028, 1036-37 (9Cir. 2007) (citations omitted). “Second, if the claimant meets this

test, and there is no evidence of malingering, ‘the ALJ can reject the claimant’s tes
about the severity of her symptoms only by offering specific, clear and convincing re
for doing so.™ _Id.at 1037 (citations omitted). General assertions that the claim

testimony is not credible are insufficient. Jara v. Astrue481 F.3d 742, 750 {Cir.

2007). The ALJ must identify “what testimony is not credible and what evidence undel

the claimant’s complaints.”_Idquoting_Lester v. Chate81 F.3d 821, 834 {oCir. 1995)).

In weighing a claimant’s credibility, the ALJ may consider many factors, inclug
“(1) ordinary techniques of credibility evaluation, such as the claimant’s reputation for
prior inconsistent statements concerning the symptoms, and other testimony by the ¢

that appears less than candid; (2) unexplained or inadequately explained failure

-4 -

Brmin
Airme
d.” TI

cted

first
Limor
baSor

ant’'s

mine

ling,
lying
laimé

to se




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

treatment or to follow a prescribed course of treatment; and (3) the claimant’s

activities.” Smolen v. Chate80 F.3d 1273, 1284 Cir. 1996);_se@rn v. Astrue 495
F.3d 624, 637-39 {0Cir. 2007)?> The ALJ also considers “the claimant’s work record

observations of treating and examining physicians and other third parties regarding,

other matters, the nature, onset, duration, and frequency of the claimant’'s syi

precipitating and aggravating factors; [and] functional restrictions caused by the syn|

...~ Smolen80 F.3d at 1284 (citation omitted).

Plaintiff suffers from panic attacks. She explained she did not know what a

attack was until after she had a severe onenasdunable to return to work. She now |

panic attacks four or five ties each day, and feels as if she will pass out. (Tr. af
Plaintiff's panic attacks last about 15 minutes, and she will isolate herself until it p
Stress increases panic, and sometimes Plaintiff will break out in hives. (Tr. at 43.)
a typical day, Plaintiff experiences racitgughts and depression. She does not like t
around other people and avoids going out in public. She has good and bad days.
days she will cry a lot and does not want to see anyone. This happens about 6 d:
week. (Tr. at 44.) Platiff has canceled a few medical appointments because sh
having a bad day and could not leave the hoGée has a roommate who does most of
grocery shopping. Plaintiff has walked out of the grocery store and left her items b
of panic. (Tr. at 45.)

Plaintiff discussed her erratic sleep patterns. She takes a one hour nap a c
times each week. She has difficulty concentrating and tends to start tasks and nc

them. (Tr. at 46.) Dyslexia makes it difficult for Plaintiff to read, and she almost miss
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2 With respect to the claimant’s daily activities, the ALJ may reject a claimpnt’s

symptom testimony if the claimant is ablesfgend a substantial part of her day perform
household chores or other activities that are transferable to a work settindcaiSee
Bowen 885 F.2d 597, 603 (9Cir. 1989). The Social Security Act, however, does
require that claimants be utterly incapacitated to be eligible for benefits, and many
activities may not be easily transferable to a work environment where it might be imp¢
to rest periodically or take medication. See
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appointment because she read the numbers for the address backwards. (Tr. at47.)

Plail

has had to change mental health doctors because of insurance and financial problgms.

at 48-49.) She is not entirely sure how often she had panic attacks in the past bec

ause

did not know what panic attacks were until later. (Tr. at 52.) When Plaintiff chgangec

doctors, she also had to change medication. She has yet to find a combination of m
that works as well as the ones prescribed by her doctor. (Tr. at 53.)
Having reviewed the record along with the ALJ’s credibility analysis, the Court

that the ALJ made sufficient credibility findings and identified several clear and convi

ediat

finds

Incing

reasons supported by the record for discounting Plaintiff’'s statements regarding her pain a

limitations.  Although the ALJ recognized that Plaintiff's medically determinable

impairments could reasonably be expectedtsse the alleged symptoms, she also found that

Plaintiff's statements concerning the intensity, persistence, and limiting effects
symptoms were not fully credible. (Tr. at 25-27.)

The ALJ first addressed the objectivedioal evidence noting that the “objecti
medical evidence does not indicate that the claimant's impairments are disa
particularly as Plaintiff “exhibited good mental status during multiple office visits.” (T]
26.) Despite allegations of debilitating panic attacks, depression, and social diffig
Plaintiff appeared calm, cooperative, and fully oriented during a June 2010 psyq
treatment visit. (Tr. at 25, 432.) Subsequenii a February 2011 office visit, Plaintiff di
not exhibit any phobias, fears, compulsionghought disorder. (Tr. at 25, 272-74.) Thi
months later, in May 2011, Plaintiff appeared polite and cooperative, with a thought g

that was appropriate to content. (Tr. at 26, 283.) A month later, Plaintiff informe
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physician she was “doing well.” (Tr. at 26, 345.) By September 2011, Plaintiff reported, “I

am doing really good. | think that this medication is working.” (Tr. at 26, 298.)
explained her mood was good, her concentration was better, and her memory was
(Tr. at 26, 298.) Significantly, she also repogkd was not experiencing panic attacks.

at 26, 298.) On examination, she had satisfgettiention span, intact thought content, &

euthymic affect. (Tr. at 298.) As the ALJ discussed in his decision, subsequent trg
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reports continued to demonstrate Plaintiff gaderally unremarkable mental status findings,

including calm and cooperative presentation, affect appropriate to content, and Plaintiff’

own reports that she was doing “better.” (Tr. at 26, 417, 430.) Further, the ALJ not

treating mental health clinicians routinely reported Plaintiff had global assessm

functioning (GAF) scores in the 60s and 7@ye, “indicating a high degree of functioning.

pd th

Nt C

”

(Tr.at 26.) In June 2010, for example, a clinician assessed Plaintiff with a GAF scorg of 6

(Tr. at 25, 433.) Thereatfter, in SeptemB@41, a clinician reported Plaintiff had a GAF
score of 70. (Tr. at 26, 298.) In March 2012j@can indicated Plaintiff had a GAF scof

of 75. (Tr. at 26, 426.) An ALJ may discredit a claimant’'s allegations if they are

inconsistent with the objective medical evidence. Bfeg v. Comm’r of Soc. Sec. Admin,.

554 F.3d 1219, 1227 (<Cir. 2009).

Next, the ALJ discredited Plaintiff's allegations because Plaintiff “was inconsistent

regarding the severity of her mental impairments.” (Tr. at 26.) “One strong indication

of the

credibility of an individual’s statements iselih consistency, both internally and with other

information in the case record.” Social Security Ruling (SSR) 96-7p, available at 1996 Wi

374186, at *5. Accordingly, an ALJ “may engaigeordinary techniques of credibilit

evaluation, such as considering claimant’s reputation for truthfulness and inconsiste

claimant’s testimony.” Burch v. Barnha#00 F.3d 676, 680 {TCir. 2005). At the hearing,

Plaintiff testified she experienced panic attacks four to five times daily, with each e

lasting from 15 to 20 minutes. (Tr. at 25, 42-48ét, as the ALJ noted (Tr. at 26), Plaint

ncies

bisod
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—h

informed a clinician that she experienced panic attacks only “once a month” and with eac

episode “lasting five to ten minutes|[.]” (Tr. at 257.) At the hearing, Plaintiff also tes

tified

her symptoms were of such severity she waable to shop for groceries in stores. (T at

27, 45.) But at odds with su¢astimony, Plaintiff informed a clinician that she had

deficits in her activities of daily living. (Trat 27, 441.) In factin a function repor

no

submitted prior to the hearing, Plaintiff explained she shopped in grocery stores twice

week. (Tr. at 27, 183.)
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The ALJ also found that Plaintiff provided inconsistent reports regarding her dru

alcohol use. (Tr. at 27.) In April 2011, Plaintiff informed a treating physician she {

g an

Hrank

once or twice each week. (Tr. at 27, 269.) However, in a questionnaire completed gnly ol

month later, in May 2011, Plaintiff deniagsing alcohol or drugs. (Tr. at 27, 18

)

Thereafter, in November 2011, Plaintiff again provided inconsistent statements when sl

informed a clinician that she drank alcohol three to four times a week. (Tr. at 27, 3§

Lastly, in evaluating Plaintiff's credibility, the ALJ analyzed Plaintiff's activities
daily living. “[l]f the claimant engages in numerous daily activities involving skills
could be transferred to the workplace, an adjudicator may discredit the claimant’s alle
upon making specific findings relating to the claimant’s daily activities.” Bunne
Sullivan 947 F.2d 341, 346 {ir. 1991) (citing Fair885 F.2d at 603); s@&erry v. Astrue
622 F.3d 1228, 1234-35{Tir. 2010) (claimant’s activities suggested a greater functi

capacity than alleged). The ALJ found that Ri#i“has described daily activities which a
not limited to the extent one would expect, given the complaints of disabling symptor|
limitations.” (Tr. at 27.) As noted by the ALPlaintiff testified she experienced frequy
and debilitating panic attacks that prevented her from shopping in stores. (Tr. at 25,
Yet, the record evidence indicates Plaintiff was able to drive a car and shop in grocer
twice weekly. (Tr.at 27, 183.) Plaintiff was also independent with self-care, prepared

and performed household chores. (Tr. at 27, 181-82.)
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While not alone conclusive on the issue of disability, an ALJ can reasonably conside

a claimant’s daily activities in evaluating the credibility of his subjective complaints.
e.g, Stubbs-Danielson v. Astrug39 F.3d 1169, 1175 {Cir. 2008) (ipholding ALJ’s

credibility determination based in part of the claimant’s abilities to cook, clean, do lat
and help her husband with the finances); Bud®0 F.3d at 680-81 (upholding ALJ

See

indry

S

credibility determination based in part on the claimant’s abilities to cook, clean, shop, an

handle finances).

In summary, the Court finds that the ALJ provided a sufficient basis to find Plair

itiff's

allegations not entirely credible. While perhaps the individual factors, viewed in isolation

-8-




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

are not sufficient to uphold the ALJ’s decision to discredit Plaintiff's allegations, each
Is relevant to the ALJ’s overall analysis, and it was the cumulative effect of all the f
that led to the ALJ’s decision. The Court concludes that the ALJ has supported her o
to discredit Plaintiff's allegations with specific, clear and convincing reasons and, the
the Court finds no error.
B. Medical Source Opinion Evidence

Plaintiff contends that the ALJ erred by failing to properly weigh the medical st
opinions of treahg physician Marie Gronley, M.D., and examining physician Jacqu
Worsley, Psy.D.

“The ALJ is responsible for resolving contdn the medical record.” Carmickle

Comm’r, Soc. Sec. Admin533 F.3d at 1164. Such conflicts may arise between a trg

factol
Actor:
ecisi

refore

DUICE

bline

V.

ating

physician’s medical opinion and other evidence in the claimant’s record. In weighing

medical source opinions in Social Security cases, the Ninth Circuit distinguishes amor
types of physicians: (1) treating physicians, who actually treat the claimant; (2) exat
physicians, who examine but do not treat the claimant; and (3) non-examining phyg
who neither treat nor examine the claimant. ISesder 81 F.3d at 830. The Ninth Circy
has held that a treating physician’s opinion is entitled to “substantial weight.; 354iF.3d
at 1228 (quoting Embrey v. BoweB849 F.2d 418, 422 {9Cir. 1988)). A treating

physician’s opinion is given controlling weight when it is “well-supported by medig
accepted clinical and laboratory diagnostic techniques and is not inconsistent with th
substantial evidence in [the claimant’s] case record.” 20 C.F.R. 8 404.1527(d)(2).
other hand, if a treating physician’s opinion “is not well-supported” or “is inconsistent
other substantial evidence in the record,” then it should not be given controlling weigh
495 F.3d at 631.

If a treating physician’s opinion is not contradicted by the opinion of an(
physician, then the ALJ may discount the treating physician’s opinion only for “cleg

convincing” reasons. Séearmickle 533 F.3d at 1164 (quoting Lest8d F.3d at 830). |

a treating physician’s opinion is contradicted by another physician’s opinion, then th
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may reject the treating physician’s opinion if there are “specific and legitimate reaso
are supported by substantial evidence in the record.(qlebting_Lester81 F.3d at 830).

Since it appears that Drs. Gronley andrgey’s opinions were contradicted by t
state agency physicians, as well as, other @élsgemedical evidence of record, the spec
and legitimate standard applies.

Historically, the courts have recognized the following as specific, legitimate re
for disregarding a treating or examining physician’s opinion: conflicting medical evid
the absence of regular medical treatment during the alleged period of disability; the
medical support for doctors’ reports based sutistidy on a claimant’s subjective complain
of pain; and medical opinions that are brief, conclusory, and inadequately suppo
medical evidence. See, e Bayliss v. Barnhaj#27 F.3d 1211, 1216{Tir. 2005); Flaten
v. Secretary of Health and Human Ser4g. F.3d 1453, 1463-64"{Tir. 1995); Fair 885
F.2d at 604.

The Court having reviewed the ALJ’s evation of the objective medical eviden
finds that the ALJ failed to provide specific and legitimate reasons for rejecting the op
of Drs. Gronley and Worsley. (Tr. at 27The ALJ rejected Dr. Gronley’s opinion statif
that the GAF assigned by Dr. Gronley was in conflict with Plaistiibility to work at &
semi-skilled job the prior year. The ALJ alssserted that objective medical evidence
not support Dr. Gronley’s rating of Plaintiff's social abilities. In support, the ALJ cite
lay witness testimony of Ria Rebel who “reported that the claimant gets along oka

authority figures” and the lay witness testimony of Mary Atherton who “reported the

spends time with the claimant once per week by shopping, talking and having lunch.

at27.) The ALJ’'s assertions are improper because Plaintiff's ability to work at a semi-

job the year before she became ill has earimg on Dr. Gronley’spinion as to how thg

psychiatric impairment effected functioning a year later. Further, in weighing the trg¢
physician’s opinion, the ALJ does not explain how lay witness testimony reprg
“objective medical evidence” conflicting with Dr. Gronley’s opinion of Plaintiff's ability

sustain social function in a work setting.
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Regarding Dr. Worsley, the ALJ gave “some weight” to her assessment, but

foun

“the claimant is not as limited as Dr. Worsley reports,” referring to the “paragraph B”

discussion in another part of the decision. (Tr. at 27.) However, the ALJ’s “paragraph B

discussion fails to set forth sufficient reasons for discounting Dr. Worsley’s opinion.
Thus, the Court finds that the ALJ erred in her evaluation of the objective m
evidence. Moreover, the ALJ’s error in this regard does not constitute harmless err

Molina v. Astrue 674 F.3d 1104, 1115%ir. 2012) (“[Aln ALJ’s error is harmless whe

it is ‘inconsequential to the ultimate nondisability determination.””) (citations omitted).

bdica
Dr. S

e

Therefore, in light of the fact that the Court finds that the ALJ failed to prgvide

specific, legitimate reasons based on substantial evidence in the record for rejec

ling t

opinions of Drs. Gronlegnd Worsley, and the fact that the ALJ relied upon an erronfeous

evaluation of the objective medical evidence to derive Plaintiff's residual functional ca

assessment, in part, the Court declines to reach Plaintiff's remaining arguments as

impacted by the assessment. The Courtavder that the decisioof the ALJ be vacated

and the case be remanded.

“[R]lemand for further proceedings is appropriate where there are outstanding
that must be resolved before a determination can be made, and it is not clear from th
that the ALJ would be required to find claimadabled if all the evidence were prope

evaluated.”_Hill v. Astrue698 F.3d 1153, 1162{ir. 2012) (citing Vasquez v. Astryus

572 F.3d 586, 593 (0Cir. 2009)). “[T]he proper course, except in rare circumstancs

remand to the agency for additional investigation or explanation.” INS v. Ve&8it&).S.

12, 16 (2002) (per curiam). €MNinth Circuit has held that when “additional proceedi
can remedy defects in the original administrative proceeding, a social security case

be remanded.”_Marcia v. SullivaB00 F.2d 172, 176 {9Cir. 1990) (remanding “to th

Secretary for proper consideration of step three equivalence”). Here, the record g
evidentiary conflicts that make an award of benefits inappropriate and require 1

evaluation on remand. Specifically, remand is appropriate for a renewed residual fur
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capacity assessment, which explicitly considers the opinions and treatment records
Gronley and Worsley in the ALJ’s examination of the objective medical evidence.
V. CONCLUSION

For the reasons discussed in this Order, the Commissioner’s decision will be \
and this matter will be remanded for further administrative proceedings consistent w
Order.

Accordingly,

IT IS ORDERED that the Commissioner’s decisiorMACATED and this matte
isREMANDED to the Commissioner for further administrative proceedings as set fg
this Order;

IT IS FURTHER ORDERED directing the Clerk of the Court to enter judgm
accordingly.

DATED this 30th day of September, 2015.

Pidutts H Brasma
Michelle H. Burns
United States Magistrate Judge
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