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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Constantino Flores, No. CV-14-01075-PHX-DGC
Plaintiff, ORDER

V.

Gray Services LLC, et al.,

Defendants.

Defendants have moved to withdraw th&erence of this case to the bankruptg
court. Doc. 2. The motion has been fullyebed. Docs. 19, 21. For the reasons staf
below the Court will deny the motion.

l. Background.

On May 4, 2012, GDG Partners, LCiedl a voluntary Chapr 7 petition in the

U.S. Bankruptcy Court in Arizona. Doc. 2 attc. 19 at 1. Plaintiff Flores was name

as Trustee. On April 22014 Plaintiff initiated an Adersary Proceeding, claiming

() fraudulent transfer under A.R.S. 8§ 44-1004), fraudulent transfer under 11 U.S.Q.

8 548(a), (iii) in the alternative, a prefecenunder 11 U.S.C. § B4 (iv) post-petition
transfer of estate assets undié U.S.C. 8§ 549, (v) conveasi of bankruptcy estate asset
and (vi) violation of the autoatic stay pursuant to 11 U.S.&.362(a)(3). Doc. 2 at 2;

' The request for oral argument is denieecause the issues have been fu
briefed and oral argument witiot aid the Court’'s decisionSeeFed. R. Civ. P. 78(b);
Partridge v. Reich141 F.3d 920, 926 (9th Cir. 1998).
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Doc. 19 at 2. OrMay 16, 2014, Defendanffiled an answer @a motion to dismiss
counts four, five and six. Ithe answer, Defendants asserted their right to a jury trial
did not consent to a jury tria the bankruptcy court.

. L egal Standard.

The bankruptcy court “malyear and determine all casgwder title 11 and all core

proceedings arising under title 11, onisarg in a case under title 11.” 28 U.S.C.

8157(b)(1). A bankruptcy court may aldear “a proceeding that is not a col
proceeding but that is otherwiselated to a case under title 11.Id. at 8§ 157(c)(1).
“[T]he district court may withdraw . . . anys®or proceeding referred under this sectiq
on its own motion or on timely motiasf any party, for cause shownld. at § 157(d).

To determine if cause for withdrawekists, this Court ‘Isould consider the
efficient use of judicial resources, delay aodts to the parties, uniformity of bankruptg
administration, the prevention of forushopping, and otheelated factors.”Sec. Farms
v. Int'l Bhd. of Teamsterd.24 F.3d 999, 1008 (9th Cir. 94B). The Court must “evaluatg
whether the claim is core or maore, since it is upon thissue that [such] questions @
efficiency and unifomity will turn.” In re Orion Pictures Corp.4 F.3d 1095, 1101 (2d
Cir. 1993).

1. Analysis.

Defendants move to withdraw the nefiece to the bankruptcy court becau
(1) the Bankruptcy Court cannenter a final judgment onehfraudulent transfer claims
(2) Defendants have demanded a jury trial @ Ehstrict Court; and (3) there is cause
withdraw the reference. Doc. 2. Deflants’ arguments are addressed in turn.

A. Fraudulent Transfer Claims.

Defendants argue that the Court sklowithdraw the reference because tf
bankruptcy court does not have jurisdictitm enter final judgments on these claim
because they are not cor@peedings, but rather may orfsubmit proposedindings of
fact and conclusions of law to the districourt.” Doc. 2 at 3 (citing 28 U.S.C
§ 157(c)(1)). Congress enacted the Bankrupteyeendments and Federal Judgeship A
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of 1984 (“the Amendments”) toure the constitutional defeof the Bankruptcy Act of
1978, which impermissibly shifted certaimticle Il powers tobankruptcy courts.Sec.

Farms v. Intl Bhd. of Teamstersl24 F.3d 999, 1008 (9th Cir. 1997) (citin
constitutional ruling inN. Pipeline Const. Co. v. Marathon Pipe Line G468 U.S. 50
(1982)). In the Amendment§iongress delineated the radé bankruptcy judges with

respect to both core and non-core bankruptoceedings. 28 U.S.C. § 157. For core

proceedings, the bankruptcy court may issnalforders, subject to the district court’
appellate review.ld. § 157(b)(1). For mo-core proceedings, thmnkruptcy court may
issue findings of fact and law, but the distrtourt must issue final orders, and all no
core matters which are appealed are subgethe district court’'s de novo reviewd. 8
157(c)(1).

Plaintiff does not dispute Defendants’ ataihat the fraudulent transfer claims a

not core proceedings. Doc. 19 at 2. Indtddaintiff argues that there is no requirement

that the reference be Wdrawn simply because non-core proceedings ehdst.

The Court agrees with Plaintiff. Ascanstitutional matter, thbankruptcy court is

without jurisdiction to entefinal judgment on non-corproceedings, but the Supreme

Court in Stern v. Marshalldid not hold that bankruptcy courts are barred from hear
such claims and issuing proposed finding$aat upon which the district court can bag
its final judgment. Stern v. Marshall131 S. Ct. 2594, 262080 L. Ed. 2d 475 (2011)
(noting that the appealing party “has noguwed that the bankruptcy courts are barr
from hearing all counterclaims or proposifigdings of fact and conclusions of law o
those matters, but rather that it must be district court that finally decide[s] them”)
(internal quotes omitted). The Supreme QCoclarified this directive this year in
Executive Benefits Ins. Agency v. Arkisb34 S. Ct. 2165, 2168 (2014):

We hold today that when, undeéSterris reasoning, the
Constitution does not pmit a bankruptcy couito enter final

judgment on a bankruptcy-reldtelaim, the relevant statute
nevertheless permits a bankmptcourt to issue proposed
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findings of fact and conclusns of law to be reviewede
novoby the district court.

The existence of non-core claims in th&ése does not divest the bankruptcy co
of its ability to carry out thisluty to issue findings of fact and conclusions of law.

B. Jury Trial Demand

When a party demands a jury trialarbankruptcy proceeding, bankruptcy court
may conduct a jury trial only “with the express consent of all the parties.” 28 U.
8 157(e). As the Ninth Circuit has held, hawe “a Seventh Amendemt jury trial right
does not mean the bankruptcy court mustamsy give up jurisdiction and that the cas
must be transferred to the district couttstead, the bankruptcy court is permitted
retain jurisdiction over the #on for pre-trial matters.” In re Healthcentral.com504
F.3d 775, 787 (9th Cir. 2007) (citin@ity Fire Equip. Co., Inc. v. Ansul Fire Prot
Wormald U.S., In¢.125 B.R. 645 at 646-50 (N.D. Ala. 198%); re Stansbury Poplar
Place, Inc, 13 F.3d 122, 12g4th Cir. 1993)).

The potential for this proceeding toqtere a jury trial, necessitating futurg
withdrawal, is a factor for the Court t@msider when evaluating the efficient use
judicial resources.Sec. Farms v. Int'l Bhd. of Teatars, Chauffers, Warehousemen
Helpers 124 F.3d 999, 1009 (9th Cit997). In doing so, th€ourt may consider that
judicial efficiency is best served by allovg necessary pretrial issues, some of whi
may obviate the need for aryutrial altogether, to proceed in bankruptcy coution, 4
F.3d 1095, 1101-02 (2d. Cir. 99). The fact that a jury trial has been demanded is
alone sufficient to require withdrawal of the reference.

C. Cause to Withdraw.

Finally, Defendants argue that the Caslrbuld withdraw theeference for cause
pursuant to 28 U.S.C. § 157(d). Doc. 25at “In determining whether cause exists,

district court should consider the efficient wdgudicial resources, delay and costs to t

parties, uniformity of bankruptcy adminidien, the prevention of forum shopping, and

other related factors.'Sec. Farms124 F.3d at1008 (citintn re Orion Pictures Corp.4
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F.3d 1095, 1101 (2d Cir. 1993)).

Defendants argue that judatiefficiency will be promad and delay and costs t
the parties reduced by withdrawal of théerence because non-core proceedings in
bankruptcy court will be subject tte novoreview, and will have tbe re-litigated in the
district court. Doc. 2 at 5-6. They alsogue that because fraudulent transfer clai
predominate in this case, withdrawal willtnaterfere with the uniform application of
bankruptcy administration and there arefaum shopping concerns the Court shou

consider.Id.

The Court does not agree. Whether a cigicore or non-core is the “issue [upon

which] questionsof efficiency and uniformity will turn.” In re Orion Pictures Corp.4
F.3d at 1101. Four of the six claimsiggue are core bankruptcy claims over which t

bankruptcy court has power to enter finadgments subject to appellate reviev
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Defendants argue that the non-core issuedgminate because those claims allege three

separate and distinct pre-petition transfers, while the core claims “are all depend;s
one act of non-debtor partiesternng into a settlement agreeménioc. 21 at 5. Be that
as it may, there is no dispute that core isshia@scan be resolved ltlge bankruptcy court
exist in this proceeding. This cléadistinguishes this situation fro®ec. Farms v. Int'l
Bhd. of Teamsteysvhere there were no core bankrup&sgues and the claims were stat
law claims “in federal court oplbecause of their potentishpact on the administration

of [the] estate.” 124 F.3d at 1008-09. Tdaron-core claims clearly predominated.

Because the uniformity of bankruptcgdministration is promoted by the

bankruptcy court’'s resolution of the four reobankruptcy claims in this case, arn
“hearing core matters in a district court abule an inefficient allocation of judicia
resources given that the baujgtcy court generally will be more familiar with the faci
and issues,” this weighs agaimathdrawing the referencdn re Orion Pictures Corp.4
F.3d at 1101.

Further, Defendants’ assertion that namecclaims will have to be entirely ref

litigated by the district court overstatesistiCourt’s job. “[T]he words ‘de novo
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determination’is not intended to require the judg¢® actually conduct a new heariromn
contested issue.U. S. v. Raddaiz147 U.S. 667, 675 (1980) (¢ig H.R.Rep., at 3, U.S.
Code Cong. & Admin. News 1976, p. 6168mphasis in original). And resolution of
pre-trial issues by the bankruptcy court nh@p streamline the record and any issues for
review that may eventually be required by this Court.

In sum, there is not cause for immediatthdrawal of the reference to bankruptay
court. Considerations of the efficient usejadicial resources, delay and costs to the
parties, and the uniformity of bankruptcynaidistration weigh in faor of the bankruptcy
court resolving the core claims and el issues for th@on-core claims.

IT IS ORDERED that Defendants’ motion to ithhdraw the reference to the
bankruptcy court (Doc. 2) genied. The Clerk shall teninate this action.

Dated this 18th day of August, 2014.

Nalb Conttt

David G. Campbell
United States District Judge




