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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Alger lvan Aguilera, No. CV-14-01209-PHX-DGC
Petitioner, ORDER

V.

Gabriela Samaniego De Lara,

Regondert.

Petitioner Alger Aguilera brought thigction under the Hague Convention gn
International Child Abductior{ithe “Hague Convention”)ral its enabling statute, the
Federal International Child Abduction Redies Act (“ICARA"), 42 U.S.C. § 11604t
seg., requesting that this Court order Respondeabriela De Lara toeturn their child,
I.R., to Mexico. On July 152014, the Court granted Patitier his requested relief and
ordered Respondent to returR. to Mexico. Doc. 34.

Petitioner has filed a motion for attorneyges under 42 U.S.C. § 11607(b)(3
requesting $40,304 ireés and $790.94 in costs. D8G. The motion is fully briefed

and no party has requested caajument. For the reasotigt follow, the Court will

grant the motion in part, deny it inphaand award Petitioner $790.94.

In accordance with FederBule of Civil Procedure 54(d) and Local Rule 54.p,

1”4

Petitioner has submitted a memorandum disig his entitlement, eligibility, and the
reasonableness of his requested fee awaddl.at 1-3. Respondé does not contest

Petitioner’s entitlement, eligibility, or the reasbleness of Petitioner’'s requested awaird.
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She instead asserts that Petitioner's requdsteecgward would be appropriate in this
case. Doc. 38 at 5.

Congress has provided that a court “omlgrthe return of a child” under the
Hague Convention shall award “necessaxpemses incurred by asn behalf of the

petitioner . . . unless respondent establshibat such order would be clearl

~

inappropriate.” 42 U.S.C. 8§ 11607(b)(3). By providing for an award of fees and ¢ost:

after a finding of wrongful removal or ret@on of a child, ICARA contemplates the use

of such awards to restorepatitioner to the financial positiohe or she would have beep

in had there been no removal or retentias,well as to deter violations of the Hagu

Convention. See Hague International Child Abdtion Convention; Text and Lega

e

Analysis, 51 Fed. Reg. 10494-01, 10511a(M26, 1986). The respondent bears the

burden of establishing that aaward of fees and costsowld be clearly inappropriate
under the circumstancegvhallon v. Lynn, 356 F.3d 138, 140 (1st Cir. 2004).

Respondent urges the Court to considervariety of factors, including:

(1) Respondent’s financial circumstance$2) Petitioner's abusive conduct, and

(3) Petitioner’s failure to finandig support I.R. for the last ningears. Doc. 38 at 1-2
Courts have reduced awards based mespondent’s financial circumstancese Rydder

v. Rydder, 49 F.3d 369, 373-74 {8 Cir. 1995) (reducing & award by 46% due to
respondent’s poor financial conditiofBerendsen v. Nichols, 938 F. Supp. 737, 739 (D
Kan. 1996) (reducing award by 15% in ligbt respondent’s fiancial condition and
because awarding full fee owld unduly limit responderd’ ability to support his
children), Willing v. Purtill, Civ. No. 07-1618-AA, 2008VL 299073 (D. Or. Jan. 31,

2008) (reducing fee award b$5% due to respondent’s financial circumstances,

particularly his unemployment); a petitioner’s acts of family violeisee Slverman v.

Slverman, No. Civ. 00-2274 JRT, 2004 WL 20683, at *4 (D. Minn. Aug. 26, 2004)
(eliminating fee where respdant had no ability to payand prevailing petitioner hadg
failed to support children financially in thEast, and had been physically and mental

abusive to respondent); and a petigr’'s failure to pay child suppokyhallon, 356 F.3d

ly
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at 141 (finding that the failure of the patitier to pay child suppbis an appropriate

consideration in assessing fees).

Evidence presented at thedring in this case suggested that Petitioner was on

occasion violent, including towards Respamg@nd that he was unfaithful and unwillin

(@]

to provide regular financial support for I.RRespondent has also provided a swarn

affidavit stating that she is I.R.’s primary caéa&er and is unemployedoc. 38-1 at 2-3.
The Court will not award attorneys’ feesthis case. Respondent has little abili
to pay such fees and remains responsiblehf@rcare of I.R. Petitioner stated during th

hearing that he does not seelistody of I.R. and beliegseshe should remain in the

custody of Respondent. Iddition, because Petitioner's caah generously handled this

case on gro bono basis, he has not incurred fees thave created a financial hardshi

for him. Doc. 37 at 3; Do 37-1 at 9. The Court wilhowever, award Petitioner’'s outt

of-pocket expenses of $790.94.
IT ISORDERED:
1. Petitioner's motion for attorneys’ fees (Doc. 37)gisnted in part and
denied in part.
2. Petitioner is awarde$790.94 pursuant to 42 U.S. § 11607(3).
Dated this 25th day of August, 2014.

Dawils Gt

David G. Campbell
United States District Judge

! The fact that Petitioner’s lawys provided their servicgso bono does not make
a fee award inappropriateCuellar v. Joyce, 603 F.3d 1142, 1143 (9th Cir. 2010).
does, however, assuage any concerns thaaveard of fees is necessary to restg
Petitioner to the financial posm he would have been indh¢here been no removatee
HaZ(I;ue International Childbduction Convention; Text arlcegal Analysis, 51 Fed. Re
10494-01, 10511 (Mar. 26, 1986). And unlkeellar, this case invwed no “dogge
refusal to give up custody . . . as requibgdhe Hague Conventidnor “litigation tactics
. . . largely intended to manipulate Judlblﬁrocess for the purpose of delay,” an
Petitioner does not live in gzt poverty such thgtro bono representation is the only
viable option to vindicate his parahtights. 603 F.3d at 1143.
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