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59 v. Ryan et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Hunter Alan Finkle, No. CV 14-01343-PHX-DGC (JZB)
Plaintiff, ORDER
V.

Charles L. Ryan, et al.,
Defendants.

Plaintiff Hunter Alan Finkle, who is ctently confined inArizona State Prison

Complex (ASPC)-Lewisprought this civil rights case puant to 42 U.S.C. § 1983|

Doc. 1. Defendants havéedd a motion for sumnrg judgment (Doc29), and Plaintiff
has not responded, althoughwas informed of his righ&nd obligation to do sb.Also
pending before the Court are the followimgtions: (1) Defendants’ motion for summar
disposition (Doc. 36); (2) Plaintiff's “Motiono Sett[le] Out of Court with Defendants
Protect My Name to Keep Anonymous frombiRa Eyes” (Doc. 37); and (3) Defendants

motion to strike Plaintiff's motion to settl@oc. 38). For thdollowing reasons, the

! The Court provided notict® Plaintiff pursuant tdRand v. Rowland154 F.3d
952, 962 (9th Cir. 1998) (en h@ regarding the requiremeras$ a response. Doc. 31
The order required Plaintiff to file a f@snse by September 21, 2015, and Plain{
requested an extension of time (Doc. 33)jchthe Court grantedallowing Plaintiff
until November 19, 2015 to fila response. Doc. 35. Plafhdid not file a response by
the extended deadline or request any further extensions of time.
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Court will deny Defendants’ motion for summatigposition, Plaintiff's motion to settle
and Defendants’ motion to $td. The Court will grant Odendants’ motion for summary
judgment and terminate this case.
l. Background.

In his Complaint, Plaintiff alleged thBefendants violated his Eighth Amendme

rights by failing to place him in protecévcustody (“PC”). Plaintiff named as$

Defendants Arizona Department of Correns (“ADC”) Director Charles Ryan, ADC

Security Administrator KeittSmith, and the following individuals at ASPC-Florencg:

Warden Hetmer, Deputy Warddfizer, Lieutenant Evans, Sergeant Brown, Serge
Norris, Sergeant Parker, and Dr. French.

Plaintiff alleged the following relevantdes. In May or June 2007, while he wg

incarcerated at the Yavapai County Jail, RI#iwas questioned by a supervising office

about another inmate, whom Plaintiff allegéstie head off a birdind spit the head at 3
sergeant. Doc. 1 at 6, § Rlaintiff’'s statement$o the officer aided ithe prosecution of
that other inmate on anal cruelty charges.|ld. After that, around June or July
Plaintiff's two cellmates were told by anothemate to assault &htiff for “snitching”

on the other inmateld., 1 5. Officers at the jail “realizetthat the Plaintiff was in further

danger after being assaulted due to beingiigcts and placed the Plaintiff in protective

custody.” Id.
Plaintiff was transferred later that year to ADC’s custoltly.at 6-7, § 6. In June
2008, an inmate threated to tell the Aryan Brotherho@dison gang that Plaintiff was 4

“snitch” unless Plaintiff paid #ninmate $20 every two weekkl. Plaintiff requested PC

a week later, but was deniedd. at 7, § 7. Between 20Gd June 17, 2014, when he

filed this lawsuit, Plaintifrequested and went through A€ process ten different times
but was denied PC status each tirBee idat 7-16.

Plaintiff seeks damages amgunctive relief inthe form of an order to Defendant
“to cease and protect the Plaintiff . . . frdonther threats and physical violenced. at
18. On screening under 28 U.S.C. § 1915A&,Court determined that Plaintiff state]
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an Eighth Amendment claim and directed Del@nts Fizer, Norris, Parker, and Smith

answer the Compiat. Doc. 5 at 1. The Coudismissed the remaining claims and

Defendants.ld.

Defendants Fizer, Norris, Parker, and Smith now movesdonmary judgment,
arguing that: (1) Plaintiff's clans for events prior to Jun&7, 2012 are time barred
(2) Defendants were not deliberately indifferem®Plaintiff's safety;(3) Plaintiff did not
exhaust his administrative remedies agaMarris and Parker; and (4) Defendants g
entitled to qualified immunity SeeDoc. 29 at 9-16.

Il. Summary Judgment Standard.

A court must grant summary judgment thie movant shows that there is no

genuine dispute as to any madéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P. 56(agee also Celotex Corp. v. Catret77 U.S. 317, 322-23
(1986). The movant bears the initial respoitisjoof presenting the basis for its motiof
and identifying those portions of the recordgdther with affidavits, if any, that it
believes demonstrate the absence géruine issue of material fadCelotex 477 U.S. at
323.

If the movant fails to carry its initiddurden of productionthe nonmovant need

not produce anythingNissan Fire & Marine Ins. Co., Ltd. v. Fritz Co., In@10 F.3d

1099, 1102-03 (9th Cir. 2000). But if tmovant meets its initial responsibility, the

burden shifts to the nonmovant to demonsttlageexistence of a factual dispute and th
the fact in contention is matal, i.e., a fact that mightflect the outcome of the suit
under the governing law, and thtae dispute is genuine, i.¢he evidence isuch that a
reasonable jury could returnvardict for the nonmovantAnderson v. Liberty Lobby,
Inc., 477 U.S. 242248, 250 (1986)see Triton Energy Gp. v. Square D. Cp68 F.3d

1216, 1221 (9th @i 1995). The nonmovamteed not establish a material issue of fa
conclusively in its favorFirst National Bank of Arizona v. Cities Service C201 U.S.

253, 288-89 (1968); however, it must “cormeward with specificfacts showing that

there is agenuine issue for tridl Matsushita Elec. Indus. ColLtd. v. Zenith Radio

[0

=

e

r

{

at

\ICt




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

Corp, 475 U.S. 574, 587 (1986) (quotatiomarks and citation oited; emphasis in
original); seeFed. R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fuimn is not to weigh the evidence and

determine the truth, but tietermine whether there igganuine issue for trialAnderson
477 U.S. at 249. In its analysis, theudomust believe the nonmovant’'s evidence a
draw all inferences in the nonmovant’'s favad. at 255. The court need consider on
the cited materials, but it may considgy other materials in the recdrd=ed. R. Civ. P.
56(c)(3).
[lI.  Motion for Summa ry Disposition.

In their motion for summary dispositiobefendants ask the Court to summari
grant their pending motion for summary judgmbacause Plaintiff failed to respond t
their motion for summary judgmentSeeDoc. 36. Defendants rely on Local Rule ¢
Civil Procedure 7.2(i), which provides thtdte Court may deem a party’s failure t
respond to a motion as consenttie granting of the motiond. at 2.

In Heinemann v. Satterberthe Ninth Circuit clarified that a local rule permittin
a district court to treat the lack of a respe as consent to gtanrg a motion does not
apply to summary judgment motions. 73Bd914, 917 (9th €i 2013) (finding that
Western District of Washingtobocal Rule 7(b)(2) conflicts with Federal Rule of Civ
Procedure 56 and cannot provide a vdiakis for granting a motion for summar

judgment)® If a summary judgment motion is ysosed, Rule 56 “authorizes the cou

2 Because Plaintiff did not respond tbe summary judgnm motion and is
proceeding pro se, the Court must construe #figgrnverified complairt as an affidavit in
opposition to summg judgment. See Jones v. Blana393 F.3d 918, 923 (9th Cir. 2004
(allegations in a pro se plaintiff's verifiedgaldings must be considered as evidenceg
opposition to summary judgmengchroeder v. McDonaJib5 F.3d 454, 460 (9th Cir,
1995) (verified complaint may be used asaffidavit opposing sumary judgment if it is
based on personal knowledge and sets &p#rtific facts admidsle in evidence).

3 Western District of Washington Local Ruféb)(2) states that “[i]f a party fails
to file papers in opposition @ motion, such failure may leensidered by the court as a
admission that the motion has meritleinemann731 F.3d at 916.
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to consider a fact as undisputed,” buddes not permit the court to grant summary

judgment by default.ld. Indeed, under the summary judgnt standard, if the moving
party fails to meet its initiaburden of produton, the opposing pty need not produce
anything. Nissan 210 F.3d at 1102-03.

The Court must therefore address Defnts’ motion for summary judgment o
the merits, and Defendants’ motiom fummary disposition will be denied.
IV. Relevant Facts®

A. The Protective Custody Process.

ADC inmates who need protection rinoother inmates may seek PC und

Department Order (“DO”) 805Doc. 30 at 1, 1 1. PC stist offers inmates the greates

degree of protection and inmates granted $2&us are housed only with other P
inmates. Id. at 2, 2. An altern&e to PC status is “alteate placement,” where af
inmate may be housed inetlgeneral population but awépm other inmates who may
pose a threatld., { 3. Such alternate placement may include changes to cell block
assignments, or prison unitd. An inmate who poses a threatanother inmate is place
on a “Do Not House With” (“DNHW?") list,which is includedin the inmate’s
computerized Adult Inmate Management System (“AIMS”) filg.

An inmate seeking voluntaPC segregation begins the process with a written
verbal request for protection, immediately aféehich the inmate is isolated in a safs
reasonably secure arell., 1 4. The Shift Commandernstified and she or he conduct
an initial inquiry to deermine if the inmate requires PC reviewmld. The Shift
Commander interviews the inmate using B€curity Initial Interview Form and send
the PC packet to éhDeputy Warden fainformal review. Id., 1 5. The Deputy Warden
reviews the information and determines i inmate could be moved to another gene

population location toesolve the problem aof the PC process should continugl. at 2-

* Because Plaintiff did not file a respse to Defendantshotion for summary
judgment or a controverting statement of $athe Court construes Defendants’ statems
of facts (Doc. 30) as undisputed unless speadlf contradicted by an allegation in th
complaint (Doc. 1).
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3, 1 6. If the PC process continues, Ereputy Warden documentse reasons why and
sends the documents to the @ations Officer (*CO”) IV. Id. The CO IV and the
Special Security Unit (“*SSU”then review the case, gathfacts, and document th¢
results, which is then forwded to the Deputy Wardenld. at 3, 7. The Deputy

\V

Warden reviews the infornian, documents his findings on the Protective Custgdy

Decision Worksheet, and makes a recommenaatioich is forwarded to the Protectivs

Custody Administrator (“PCA”). Id., 18. The PCA or the Protective Custody

Committee (“PCC”) reviews the informaticand makes a final decision on whether

threat to the inmate exisEts.Id., 9. The decision is documented if it differs from the

Deputy Warden’s recommendatiomd. The Deputy Warden noi&s the inmate of the
PCA’s or PCC’s decision.ld. at 3-4, 1 10. The inmate may appeal the decision

submitting an Inmate Letter, which isnseto the Protective Custody Unitld. The

1Y%

a

Security Operations Administrator reviewsethppeal and issues a response, which is

final. 1d. at 4, § 11.

B. Plaintiff's PC Requests.

Prior to June 17, 2012, Plaintiff reque$tPC on July 172008, December 27,
2010, and March 4, 2012d., § 12. On each occasionafitiff was placed into the PG
process, and each time Plaifsi PC request was deniedd.

Defendants do not provide yamletails of those three Pf@quests, but Plaintiff

states in his complaint that in June 2088,inmate named Ty Randell confronted him

about being a “snitch” while they were thoat the Yavapai Goity Jail and Randell
threatened to tell thkead of the Aryan Brberhood prison gang abt Plaintiff being a
snitch unless Plaintiff paid him $20 every two weelDoc. 1 at 6-7] 6. A week later,
Plaintiff requested PC and wethirough the ADC'sPC process.ld. at 7, { 7. Plaintiff
was denied PC but Randell was adide Plaintiff's DNHW list. 1d. According to

Plaintiff, anyone who is known by other intea to request the PC process under DO §

> The PCC is chaired by tHRCA; the Security Threat Group (“STG”) Investigat(
and an Offender Services CO st participate in the PCC mieg. Doc. 30 at 3, 1 9.
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is labeled a “snitch” becaughe requesting inmate mustvgiinformation to officers;
therefore, anyone requesting PC faitessame threat as “snitchesd., | 8.

In November 2010, Randell gained accesBl&ntiff's cell block and told all the
other inmates that Plaintiff was a snitchdanad requested the 805 process, therg
“endangering the Plaintiff further.’ld. at 8, 1 10. About a week later, on December
Plaintiff gave a letter to Defendants Fizerd Brown stating that he was in danger, W
receiving threats, and nesdithe 805 procesdd. Fizer and Brown said they would pu
Plaintiff's letter in the “report box,” QuPlaintiff did not receive a responsdéd. On
December 15, Plaintiff asked Browf he would be receiving @sponse to his letter, bu
Brown said he was going home in 20noies and “it was not his problemld., § 12.
On December 24, 201®laintiff was walking to t cell when an inmate name
Randolph ran towards Plaintiff “to assahim and they began to fight.1d. at 9, { 14.
Plaintiff says Randolph vgaaware of Plaintiff's “issues” because of Randeld.
According to Plaintiff, Brown failed to folloveecurity protocol for the unit where thi
occurred, a level 5 maximum security facility, in which two inmates were not tg
allowed out of their cells at the same tim. at 8, § 13. Plaintiff asked Brown for th
805 process and Brown granted this requéstat 9, 1 15. Plaintiff was interviewed by
SSU J. McCune on January 3, 2011, andniifaiexplained the issues he was havin
beginning with helping prosate another inmate at the Yavapai County Jail, T 16.
Plaintiff was denied PC status on February 17, 2011, and his appeal was denied on
2,2011.1d.

At the request of Plaintiff or a family memiSeplaintiff underwent the PC proces
on June 19, 2012, January PD13, and May 23, 2013. Doc. 30 at 4-6, 11 13, 20,
Each step of the PC qwess was completedd. at 4-7, 1 14-19, 21-32. At the end ¢

each process, Deputy Warderzer recommended alternative placement for Plaintiff g

® Defendants state that Plaffis brother requested PC fdlaintiff (Doc. 30 at 4,
1 13), but a letter from ADC dateJune 19, 2012 regardirjaintiff's PC request was
written to Ms. Jaime Finkle. Doc. 30-2 at 26.
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to add inmates to Plaintiffs DNHW listld. at 5-7, 1 17, 24, 30. The PCA and ST]

Investigator agreed with Fizer's renmendations each time, and the PCA approv

alternative placementld. Plaintiff appealed the decisis in each case, and Defend:|nt

Smith denied Plaintiff's appeals and provid@idintiff with the reasons for each deni
Id. at 5-7, {1 18-19, 25-26, 31-32.

Plaintiff does not say in his Complaiwhy he requested PC placement on JJ
19, 2012, but in his Protective Segregation Iltarstatement, Plaintiff wrote that he wa
a confidential informant at éhYavapai County Jail to helmild an animakruelty case
against his cellmate and was put in protectegregation there. Doc. 30-2 at 3
Plaintiff said that once he arrived at thespn, another inmate was forcing him to pa
him money to keep his mouth shut aboutififf “being a rat,” and that Randell ha
made everything bad for Plaifh “with the whit[e] boys.” Id. Following an
investigation by SSU, Fizer recommendedralitive placement for Plaintiff, and wrotg
that the SSU contacted the Wapai County Jail and was told that Plaintiff was plac
into protective segregation tieebecause Plaintiff claimed held on his co-defendant
not because of his statement concerning anatineate’s animal crusy case. Docs. 30
at5, 1 17; 30-2 at 41.After the PCA approved altertige placement, Plaintiff appealed
and Smith denied Plaintiffappeal, writing that Plaintiff @llegations “are self-reported
and unsubstantiated. Appropriate [DNHW/rlates have been added to your list. Y{
were not threatened. You were not aliead’ Docs. 30 at 5, 1 19; 30-2 at 47.

Plaintiff alleges in his Complaint that hext sought PC on daary 17, 2013 after
an inmate named “Dirt Bike” tolélaintiff that he could fix Rintiff's issues if Plaintiff
would assault another inmat®oc. 1 at 10-11, 1Y 19-20. Plaintiff agreed and Dirt Bi
gave Plaintiff a six-inch kniféo use to stab the other inmatelling Plaintiff that Plaintiff

" The Deputy Warden's name is retled from the Protective Segregatign

Decision Worksheet (Doc. 30-2 at 41); howevemith, in his Declaration, says tha
Fizer is the person who recommended altiraglacement, and for support Smith cite
to Attachment F, which includes the Ryctive Segregation Decision Workshe&ee
Doc. 30-1 at 6, 7 19.
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would be killed if he di not follow through.ld. at 10. Plaintiff did not follow through,

and the next day he asked a flofficer for the805 processld. at 11, § 18. Ten minutes

later, SSU Nobel came to Plaintiff's cell and Plaintiff explained the threat against
and told the officer where the letter and knife were located in his lckll Plaintiff was
then taken to the yardffce where Evans “filled out #1805 procespaperwork.” Id.
Plaintiff says Fizer was there and told Rtdf “[t]hanks for doing the right thing.”ld.
After the SSU issued its report, Fizmade the recommentilan for alternative
placement and to add twomates to Plaintiff's DNHW list. Doc. 30 at 6, { 24. Fizetr

wrote in the Protective Segregation DecisWiorksheet that Plaiiif claimed he “has

had trouble with the Aryan Brotherhood foms® time” and that the other inmate told

him this “would squaréis issue with them.”ld.; Doc. 30-2 at 67. Fizer said that the

SSU could not validate &htiff's claim or verify that tle inmate named by Plaintiff gave

him the weapon or told Plaiff to perform the assaultld. In addition to recommending

alternative placement, Fizer recommended thatates who were aware of Plaintiff's

current PC request be put Braintif's DNHW request.Id. After the PCA approved thg
alternative placement, Plaintiff appealedd &mith denied the appeal, writing there w;
no evidence to support “STG-Ré&dd issues,” or “the existence of a state-wide thre
that Plaintiff's allegations ‘@ self-reported and unsubstatdé®” and that Plaintiff was
not threatened or assaulted. Docs. 30 at 6, § 26; 30-3 at 2.

In his May 23, 2013 request for PC, Ptdfrwrote that his neighbor told him that
the “white Boys” havéPlaintiff “on shine” andvere wanting to getim because he has i
“snitch jack[e]t on” him and had requested.POoc. 30-3 at 5. After SSU issued it
report, Fizer made his recommendation for alternative placement with two inmates
to Plaintiffs DNHW list. Id. at 17. Fizer wrote that SSU was unable to confi

Plaintiff's statements of being threatenedl dhat Plaintiff refuse to provide any names

® Again, although the Depy Warden’'s name is dacted from the Protective
Segregation Decision Workshe@®oc. 30-2 at 6)f Smith cites to t& document in his
Declaration in which it says that Fizé&s the person whoecommended alternative
placement.SeeDoc. 30-1 at 8, | 26.
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or produce evidence of a new isswith the exception of aimmate telling Plaintiff that
other inmates wanted to assault Plaintifl. After the PCA apmved the alternative
placement, Plaintiff appealed, and Smitmidd the appeal, writing in a Memorandur
dated July 15, 2013 that there was “no evideto support the existence of a state-wi
threat” and that Plaintiff's allegations “aself-reported and unsubstated.” Docs. 30
at 7, 1 32; 30-3 at 21.

Plaintiff states in his gaplaint that on ombout August 19, 2013, he attemptg
suicide by hanging himself from a light fixtuhes cell, but the fixture broke. Doc. 1 §
11, 9 23. Plaintiff was thenawmed to the Kasson Unit 2-B-32d.

On August 24, @13, Plaintiff notified CO Ill Saceda that an inmate name
Ronald Doty was telling inmatéMike” to shoot Plaintiff wth a prison-made dart gun
and Plaintiff asked to bmoved to CB7 so he coulsk behind a solid doorld. at 12,
1 24. On August 28, Defendant e moved Plaintiff to CB7-G-6.1d., 125. On
September 27, 2013, CO Il Castro told Riffithat she had recedd information that
Plaintiff was going to be assaultetd.,  26. Castro walked &thtiff to the yard office
and told the lieutenant about the informatishe had and the lieutenant said he
received the same informati@am September 24 and haitedl an Incident Report.ld.
Plaintiff told the lieutenant &t he was on an Aryan Birarhood list of people to be
killed or assaulted, and it must be inmate Jeremy Weiler who was going to assau
Id. Plaintiff asked why he was not moved ofitCB7 when the lieutenant learned of
viable threat, and the lieutenant respondedl ‘%tuff like that happened in prison,” whicl
caused Plaintiff extreme emotional distreks. Plaintiff said hecould not go through the
805 process again and thatwanted to kill himself, whic led to him being placed or
suicide watch in the Kasson Uniid. Plaintiff alleges that ‘]eliberate indifference was
shown in regards to knownrtrats against the Plaintiffsafety and well-being.’ld.

On October 1, 2013, Plaintiff camdf anental health watch, and the Shif
Commander told Norris that Plaintiff was requegtthe PC process. Doc. 30 at 7, T 3
Norris interviewed Plaintiff to begin the PCogess, and Plaintiff told Norris that he hg
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previous issues with whit@mates within the Aryan Brberhood STG and he could ng
return to the general populatiohd. at 8, 1 34. Plaintiff toldNorris that he been deniec
PC several times because of this isslae. According to Norris, Rlintiff said he did not
want to return to CB-7 but he would bemfortable housed in CB-4 or CB-%. Norris

gave Plaintiff the PC form tdll out while Norris investigted the issue over the nex

two-to-three hoursld., 11 34-35. Norris stated that o tAC form, Plaintiff outlined his
prior PC requests and denials of his retgjelut Plaintiff “did not identify any new
threats or concerns.Id., § 35.

Norris told Plaintiff that Warden Hetmerrdcted that Plaintiff would be housed i
CB Kasson Wing 2.1d., § 36. Plaintiff told Norris thahe would refuse to house if
Kasson Wing 2 because thereravéryan Brotherhood inmatan that wing who might
assault him and that he had previously extte¢he 805 process from Wing 2 where thg
were inmates on his DNHW listld., 1 37. Norris investigateRlaintiff's claims and
learned that Plaintiff had nbeen placed in the 805 proceksing his previous two stays
in Wing 2 in the previous six month#&d. at 9, § 38. Norris didot discover that Plaintiff
had any DNHW issues with any inmates on Windd.

When Sergeant Parker arrived on dulNorris briefed Parker on Plaintiff's
concerns about being housed in Wing 2-B-16. at 9, 1 39. Parker then questiong
Plaintiff if he knew of anyinmate in Wing 2 with whonPlaintiff had issues or had
threatened Plaintiff in the past, aRthintiff did not know of anyoneld., { 40. Parker
told Plaintiff that the claimsand issues Plaintiff was istng now had been reviewe(
during his PC process that was finalized Jay 25, 2013, and that Plaintiff was nd
providing any new information or new threats.., §41. Norris then ordered Plaintiff tg
house in “2-B-19,” and instructed Plaintith immediately advise any staff member
Plaintiff was threatened while in 2-B-19cha formal 805 reviewvould be initiated.Id.
at 9-10, 11 42-43.

Two months later, on November 27, 20P3aintiff requested PC after he wa

assaulted with a dartd. at 12-13, { 53. Plaintiff wrote in his Protective Custody Inm
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Statement that he was coming out of hil wéen another inmate stabbed him with

dart. Doc. 30-3 at 23. Plaintiff wrote that this occurred because he had requested PC ¢

had a “snitch jack[e]t,” andecause he did not carry auhit on January 17, 2013d. In
addition to the Aryan Brothbood, Plaintiff wrote that h@ow has issues with theg
Mexican Mafia. Id. Sergeant Mexin interviewed R#iff and sent the PC packet t
Fizer. Doc. 30 at 12-13, §53. Assoeiddeputy Warden Buh; acting for Fizer,
determined that a complete review was mefiand he recommended PC placement
Plaintiff. Id. at 13, YY54-56. The PCCndh STG disagreed with Burch’s
recommendation, and recommended alternajeeeral population placement with tw
new inmates added to Plaintiff DNHW liskd., § 57. The PCC reasoned that Plaintiff

iIssues were “self-reported ahdd not been verified,” thdiis issue “appeared to be the

result of his prior PC requests,” that SSU “mmad verified that a STG/CSG related isst

existed,” and Plaintiff was not on any hit listd. Plaintiff appealed the decision, and

Smith denied the appeal because the invaistig revealed: (1) “nevidence tasupport

STG-related issues;” (2) “no Eence to support the existanof a state-wide threat;’

(3) Plaintiff's allegations “were self-repged and unsubstantiated;” (4) appropriate

DNHW inmates were added to Plaintifffist; and (5) the PSC noted other maximu

custody placement opportunitiesalable to Plaintiff away from known DNHW inmates.

Id. at 13-14, 1 59; Doc. 30-3 at 41.
Plaintiff again requested PC on January 2714. Doc. 30 at 14, 1 60. Plaintif
wrote in his Protective Custody Inmate Stag@inthat another inmate told him that I
could “clean up [his] issueitthr the White Boys” if he wold be willing stab someone of
the east side of Building 4. Doc. 30-3 at Adaintiff wrote that hdelt if he does not go
through with the hit, he could get stabbedhart at the next yard he is sent tdd.
Sergeant Eaton interviewed PIaff and forwarded the PC pket to Fizer. Doc. 30 af]
14, 1 60. Associate Deputyarden Burch reviewed theiiial information, determined
that a complete review was required, andiagecommended PC planent for Plaintiff.

Id., 11 61, 63. The SSU reviewdte case and gathered pertinent facts and reported
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it was unable to confirm Plaintiff's statemertitgt he was told to stab an inmatil.,
1 62. The SSU also found nowessues except for Plaintiff's report that another inma
told him he could “clean up his name”ht stabbed an inmate in CB4 Eakl. SSU

reported that it was unable to confirm that Riffisvas in PC in the canty jail or told to

assault another inmateld. The PCC and STG disagreed with Burch’s recommenda
for PC placement, and recommended altiteraggeneral population placement with tw
new inmates added todntiff's DNHW list. Id. at 14-15, { 64. Rintiff appealed, and

Smith denied the appeadriting that the investigation vealed “no evidence to suppor

STG-related issues” or the “existence of aestaide threat,” that Plaintiff's allegations

are “self-reported and unsubstantthteand that Plaintiff was not assaulted. Doc. 30-3
61. Smith wrote that the PCC “cites there ather placement opportunities available f
you away from known [DNHW] identified InmatesId.

On May 30, 2014, the SSléaeived information regardina threat to Plaintiff,
and so SSU interviewed Piiff, who again requested P@Mocs. 3Gt 15, § 67see30-3
at 63-72. Plaintiff explainthat SSU Officer Brass told i that he received informatior
that the Aryan Brotherhood @ia hit on Plaintiff's life. Doc. 1 at 15, 1 35-36ge also
Doc. 30-3 at 69-70. On June 9, 2014zdfirecommended that Plaintiff receive P
placement, and on June 19, 20t% PCC and STG approved Blacement for Plaintiff.
Doc. 30 at 15, 1 68-69.

V. Analysis.

A. Statute of Limitations.

Defendants argue first that Plaintiff's ctas for events taking place before Jui
17, 2012 are time barred. Doc. 29 at 9-10.

Section 1983 does not include d&n statute of limitationsTwoRivers v. Lewjs
174 F.3d 987, 991 (9th Cin999). Therefore, federalourts apply the statute of

® Defendants do not explain why the S8ids unable to confirm in 2014 tha

Plaintiff was in PC in the coayjail when Fizer wrote in@L2 that the SSU contacted the

Yavapai County Jail and were told that Btdf was placed into protective segregatid
there. SeeDoc. 30-2 at 41.
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limitations governing personal injurglaims in the forum stateWilson v. Garcia471
U.S. 261, 280 (1985)woRivers 174 F.3d at 991. In Arana, the limitations period for
personal injury claims is two yeard.woRivers 174 F.3d at 991see alsoA.R.S. § 12-
542 (providing that actions for personal injumyist be commencedithin two years after
the cause of action accrues).

Although the statute of limitations apgiale to § 1983 claims is borrowed fror
state law, federal law continues tovgan when a 8 1988laim accruesWallace v. Katp
549 U.S. 384388 (2007);TwoRivers 174 F.3d at 991. Under federal law, a clai
accrues “when the plaintiff knows or has reagmiknow of the injurywhich is the basis
of the action.” TwoRivers 174 F.3d at 991-92 (citation omitte&mes v. Stone84 F.3d
1121, 1128 (9tiCir. 1996).

The Court must apply any state rule folling to actions broght under § 1983.
Hardin v. Straub490 U.S. 536, 544 (1989)phnson v. State of CaR07 F.3d 650, 653
(9th Cir. 2000); TwoRivers 174 F.3d at 992. For exaihe, under Arizona law, the
limitation period is tolled dung mandatory exhaustion afdministrative remediesSee
Brown v. Valoff 422 F.3d 926, 942-43 (9th Cir. 200%riz. Dep't of Revenue v.
Dougherty 29 P.3d 862, 869, 1 25 (Ariz. 200Third & Catalina Asso. v. City of Phx.

895 P.2d 115, 119 (Azi Ct. App. 1994)see alscAR.S. § 12-821.01(C) (cause of actign

required by law or contradb be submitted to administrative review process does
accrue until process exhausted).

In this case, Plaintiff fild his complaint on June 17, 2014. Therefore, absel
reason for tolling the statute of limitations, afai that accrued prior to June 17, 2012 §
barred. In his complaint, Plaintiff allegesatthe applied for P@ 2008 ad 2010 and
was denied each time. Doc. 1 at 7, 9, 115, Plaintiff does nosay with whom he
spoke during the P@rocess in 2008 or who deniedrhPC status at that timeSeeld. at
7, 17. As to his request in 2010, Pldimngilleges that on December 3, 2010, he gav{
letter to Fizer and Brown stating that he rembthe PC process because he was receiy
threats and felt he would be assaultdd. at 8, { 11. Plaintiff states that he did n
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receive a response to this letter, andcewthe asked Brown abt it on December 15,
Brown said it was not his problemld., §12. Plaintiff alleged that Brown showe
deliberate indifference toward his requémst protection from a known threatd. Nine
days later, Plaintiff says inmate Randolph ran towards him to assault him and
fought. Id. at 9, 1 14. Plaintiff alleged that Brawailed to follow seurity protocol for

that unit by allowing two inmates out tifeir cells at the same timéd. After that fight,

Brown allowed Plaintiff to begin the PC mess; Plaintiff was interviewed by SSU J.

McCune on January 3, 2011, but his requesl appeal were dexd in February and
March 2011.1d., 11 15-16.
Brown was dismissed from this lawsuit omegning. Doc. 5 a&0. Therefore, the

only remaining Defendant against whom Piiffinmade any allegatin prior to June 17,

2012 is Fizer. That allegation is that Pldfrgave Fizer a letter on December 3, 201

the

0

asking to begin the PC mress but Plaintiff did not receive a response to the letter.

Defendants argue that Plaintiff has not altetjeat Fizer violated his Eighth Amendmer
rights with respect to that letter, and that Plaintiff did in fact go through the PC pr¢
seven times after December 3, 2010. Doc. 2 ato the extent Plaintiff contends tha
Fizer was deliberately indifferent to his safdtye to the lack of regmse to the letter he
says he gave Fizer on December 81® Plaintiff has not provided any evidend
showing that the statute of limitations did me&tgin to run on that da or was tolled for
any reason.

Accordingly, the Court findshat Plaintiff's claims fo events occurring prior to
June 17, 2012 are barred by the statuterofations and will dismiss those claims.

B. Exhaustion.

Defendants argue that Plaintiff did nethaust his administrative remedies wif
respect to his claims against Norris and Partkerefore, Plaintiff's claims against Norri
and Parker should be digssed for failure to exhust. Doc. 29 at 13.

1. LegalStandard.

Under the Prison Litigadn Reform Act, a prisonemust exhaust “available”
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administrative remedies befordlifg an action in federal court. See 42 U.S.C.
§ 1997e(a)Vaden v. Summerhilt49 F.3d 1047,d50 (9th Cir. 2006)Brown, 422 F.3d
at 934-35. The prisoner mustmplete the administrativeview process in accordanc
with the applicable rulesSeeWoodford v. Ngp548 U.S. 81, 92 (6). Exhaustion is
required for all suits about prison lif€orter v. Nussle534 U.S. 516, 523 (2002)
regardless of the type of relief offeréhrough the administrative proce$3poth v.
Churner, 532 U.S. 731, 741 (2001).

The defendant bears theitial burden to show thathere was an available
administrative remedy and thaetprisoner did not exhaust iAlbino v. Baca747 F.3d
1162, 1169, 1172 (9th Cir. 2014ee Brown 422 F.3d at 936-37 (a defendant mu
demonstrate that applicable relief remairs@ilable in the grievance process). On
that showing is made, the berushifts to the prisoner, whnust either demonstrate thg
he, in fact, exhausted admimetive remedies or “come fiward with eviggnce showing
that there is something in his particulease that made the existing and generg
available administrative remedie$fectively unavailable to him.”Albino, 747 F.3d at
1172. The ultimate burden, hove, rests with the defendarid. Summary judgment is
appropriate if the undisputed evidence, viewethe light most favorable to the prisone
shows a failure to exhaudid. at 1166, 1168seeFed. R. Civ. P. 56(a).

If summary judgment is denied, disputiedtual questions relevant to exhaustig
should be decided by the judgeplaintiff is not entitled ta jury trial on the issue of
exhaustion.Albino, 747 F.3d at 1170-71But if a court finds that the prisoner exhausts
administrative remedies, that administratremedies were not available, or that tf
failure to exhaust administrative remedié®d be excused, the s&proceeds to the
merits. Id. at 1171.

2. Facts Relevant to Exhaustion.

ADC DO 802 sets forth the ADC’s grievea procedure that mates must follow

to exhaust their administragvremedies. Doc. 30 at 19,44. Inmates may use th

grievance process in DO 802 for issues rel&gtieir conditions o€onfinement such as
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“property, staff, visitation, mail, food senré@cinstitutional procedures,” medical care, af
religion. Id., 145. There is a separate apppedcess for other matters such :
disciplinary issues and classificatiofd. During orientation, imates are instructed or
how to use the grievance process, and a adplpO 802 is available at each priso
facility’s resource library and inmates mayjuest assistance in using the process fr
their assigned CO lll.Id., 1 46. Under DO 802, an inmate is required to “complet
exhaust” the grievance procedubefore filing a lawsuitld. at 11, { 48.

Inmates are required to initiate the gries@ process by attertipg to resolve the
complaint informally. Id., § 49(a). If the inmate cann@solve the compiat informally,
he may submit an Inmate Issue/Response form to the CO tHeirunit within ten
workdays of the action thataused the complaintid. If the inmate isunable to resolve
the complaint at thastage, he may file a formal InteaGrievance with the Grievancs
Coordinator within five wdk days of receiving aesponse from the CO llild., 1 49(b).
The Grievance Coordinator logs and investig#tesssue, and the pety Warden issues

a response to the grievancel. If the inmate eceives an unfavorable response to |

formal grievance, he may appeal to the Vardvithin five work days of receiving the

response by filing an Inmate Grievance Appel., § 49(c). If the inmate receives a
unfavorable response from the Warden, the temaay file an Inmate Grievance Appeg
to the ADC Director within five work des of receiving the Warden’s responge. at 12,
149(d). If an inmate exhausts his admiirative remedies by appeal to the Directg
there will be a record of it in the Grievan Appeal Log and Grievance Appeal File
ADC'’s Central Office.Id., { 50.

Defendants submit the Declaration of 8Hearing Office Cheryl Dossett, wh
states that she reviewed tABC Central Office GrievancAppeal Log for any informal
attempts by Plaintiff to resolve issues redate his claims for th period of January 2012
through August 13, 2015ld., § 51; 30-4 at 12, Y 11. Dossstates thashe looked for
any informal resolutions olnmate Issue/Response forrigat would have been filed

within 10 days of Norris and Parker's dgon not to place Plaintiff in the 805 P(
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process and order for Plaintiff to house in 2-B-16. Dossett found no entries in th
ADC Central Office Grievance Appeal Logashing that the Central Office had receive
any “Inmate Issue/Response, Form 916-PmffBlaintiff] on or afer October 1, 2013*°
Docs. 30 at 12, §52; 30-4 at 13, { 12. Adogg to Dossett, Plaiiit did not exhaust the
ADC'’s administrative remedies availablehon regarding his claims against Norris ar
Parker. Id.

3. Discussion.

Defendants presented evidence to the Csluswing that administrative remedi¢
were available and Plaintiff failed to exhaust those administrative remedies. Plaintif
issued an order containing the customary wags regarding his oblaion to respond to
the motion for summaryjudgment and the potential cogsences for failing to do so
SeeDoc. 31. He was specificalipformed that if Defendastshowed no genuine issu
of material fact, this action would besdiissed unless he produced controverti
evidence. Id. at 2. Plaintiff still failed to resd. Thus, Plaintiff has not rebutte
Defendants’ evidence that Plaintiff did notlefany grievances related to his claim
against Norris and Parker. his complaint, Plaintiff diccheck the “yes” boxes on thg
complaint form asking if ther were administrative remedies available, if he filed
request for administrative relief, and if hppaaled his request for relief to the highe
level. SeeDoc. 1 at 5. However, merely chewgithe boxes is insufficient to rebu
Defendants’ specific evidence that Plaintifiéd to exhaust his administrative remedié
against Norris and Parker. Indeed, Plaintiffs Complaint gives no indication of W
Plaintiff may have filed a grievance, who &y have named in his grievance, or wh
he said in his grievance.

Because the evidence shows that Plaintiff did net dny informal or formal

grievances or appeals related to his mtaiagainst Norris an®arker, and becausg

Plaintiff has failed to present any contraweg evidence to Defendants’ motion or an

10 October 1, 2013 is the date Norris ordeRdaintiff to house ir2-B-19. Doc. 30
at9, 1 42.
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evidence demonstrating thaetgrievance process was effeetivunavailable to him, the
Court will grant summary judgment to NorriacaParker based on Riff's failure to
exhaust his available administrative remedies against them. Norris and Parker \
dismissed without prejudice.

C. Eight Amendment Claim against Fizer and Smith.

1. Eighth Amendment Legal Standard.

The Eighth Amendment requires prison ctis to take reasonable measures
guarantee the safety of prisone@ee Farmer v. Brennabl1l1l U.S. 825832 (1994). In
particular, prison officials have an affirmagiduty “to protect prisoners from violence :
the hands of other prisonersld. at 833 (quotation marks awcdation omitted). A prison
official’'s failure to protectinmates from attacks by othermates violates the Eighth
Amendment only when two requirements aret: (1) the objectiveomponent, requiring
a prisoner to show that that “conditions pdsdesubstantial risk of serious harm;” an
(2) the subjective component, requiring a @mer to show that the defendant was awg
of the risk and disregarded itd. at 834 (citingWilson v. Seiter501 U.S. 294, 297-98
(1991)).

In determining whether a deprivationsigfficiently serious t®atisfy the objective

component of an Eighth Amdment claim, a court must consider the circumstancg

nature, and duration of the mlevation and determine wheththey pose an intolerable
risk of serious harmFarmer, 511 U.S. at 834 (citingVilson 501 U.S. at 298).

With respect to the subjective componehe requisite state of mind depends ¢
the nature of the claim. lprison conditions cases, incladiinmate safety, the necessa
state of mind is one of “deliberate indifferenc&SéeFarmer, 511 U.S. at 834. A prison

official is liable under the Eighth Amendmntefor failing to guaratee the safety of a

prisoner if the standard for criminal recklesss is met, i.e., the official knows of and

1 Because the Court finds that the undisputed facts establish that Plaintiff fail
exhaust his available administrative remedigainst Norris and Beer, the Court will
not address Defendants’ arguments that Norris and Parker did not violate Plai
constitutional rights or that theye entitled to qualified immunity.
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disregards an excessive riskitomate health or safetySee id.at 837. “[T]he official
must both be aware of facts from which th&erence could be drawthat a substantial
risk of serious harm exists, and hist also draw the inferencelt. Negligence and
even gross negligence are roiough to amount to an Eighth Amendment violatitmh.

at 835. Deliberate indifference is not sty merely stating that a defendant shod

have known of a risk; “an official’s failure talleviate a significant risk that he should

have perceived but did nathile no cause for commendation, cannot under our case
condemned as the infliction of punishniemt violation the Eighth Amendmentlid. at
838. Moreover, a prison off@i who responds reasonably to a risk is not liable eve
the harm ultimatelys not avertedld. at 844.

In the context of a failure-to-proteciaain, however, deliberate indifference “doe
not require that the guard or official belieteea moral certainty #t one inmate intends
to attack another at a given place at a tintéage before that offiaeis obligated to take
steps to prevent sh an assault,” but it &s require that the offial “have meoe than a
mere suspicion that an attack will occuBerg v. Kinchelog794 F.2d 457, 459 (9th Cir
1986) (citations omitted).

Where the plaintiff seeks bninjunctive relief to preent a substantial risk of
serious injury from becoming actual harme ttieliberate indifference determination
based on the defendant’s current conduearmer, 511 U.S. at 845. Thus, to surviv
summary judgment, the plaifft‘rmust come forward witlevidence from which it can bg
inferred that the defendant-officials were a thme suit was filed, and are at the time
summary judgment, knowinglgnd unreasonably shegarding an objectively intolerabls
risk of harm, and that thewill continue to do so** Id. at 845-46.

2. Discussion.
a. Objective Component.

Defendants present no argument as toothjective prong. As mentioned, wher

12|t appears that Plaintiff's request fojunctive relief is moobecause he is now
in PC.
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the movant fails to carry ititial burden, “thenonmoving party & no obligation to

produce anything, even if ¢hnonmoving partywould have the ltimate burden of

persuasion at trial.”"Nissan 210 F.3d at 1102-03. Nonetbss, there is no dispute tha

Plaintiff was hit with a dart by another inmadad that Defendants received a threat

Plaintiff's safety on or arounMay 30, 2014. These facts alone raise a genuine issu

material fact whether Plaintiff was subjecteca sufficiently serious risk of harm.
b. SubjectiveComponent.

The subjective inquiry involves two parts. First, Riifi “must demonstrate that

the risk was obvious or provide other circuamtal or direct evidence that [Fizer and

Smith] were aware of the substantigk to [Plairtiff's] safety.” Lemire v. Cal. Dep’t of
Corrs. and Rehab 726 F.3d 1062, 107@®th Cir. 2013) (citingThomas v. Ponde611
F.3d 1144, 115Q9th Cir. 2010))seeFarmer, 511 U.S. at 842 (whether a prison officid

knew of a substantial risk “ia question of fact subject wemonstration in the usua|

ways, including inference from circumstantalidence, and a factfinder may concluc
that a prison official knew o& substantial risk from the very fact that the risk w
obvious”) (citation omitted). A prisoner mayck a substantial risk of inmate attad
either “for reasons personal to him or beeaaB prisoners in his situation face such
risk.” Farmer, 511 U.S. at 843. Second, Plaintiff “must show that there was
reasonable justification for prsing [him] to the risk.”Lemire 726 F.3d at 1078. The
Ninth Circuit has stated th#ttese two inquiries “are faatiensive and typically should
not be resolved at treimmary judgment stageld.

I Substantial Risk.

Defendants do not addressstiprong of the subjectiveomponent. Courts have

found that inmates recognized“asitches” are in danger the general prison populatiof
and prison officials may have atgiuo protect those inmatesee, e.g., Gullatte v. Patts
654 F.2d 1007 (5th Cir. 1981Hamilton v. Leavy117 F.3d 742, 747 (3d Cir. 1997
(finding that a prisoner’s coopion with prison officials ad subsequent branding as

“snitch” could lead to an infence that a prison official kneef a threat to the prisoner’s
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safety);Reece v. Groos®&0 F.3d 487, 491 (8th Cir. 29) (recognizing that a factfinder

could conclude that a risk to an inmatas obvious when it was known the inmate h
testified for the prosecution in a murder case).

The record reflects that during Plaintifflaine 2012 PC process, Plaintiff wrof

e

about being a confidential imMimant at the Yavapai County Jail and placed in protective

segregation there; he also wrote that dfeearrived in prison, an inmate was demandi
Plaintiff pay him money to keelpis mouth shut about Plaifiti'being a rat.” Doc. 30-2

at 30. Fizer, in his recommeritm for alternative @cement, wrote on Ju9, 2012 that

the SSU contacted the Yavapai County Jail\wack told Plaintiff had been in protectivs
segregation thereld. at 41. After Plaintiff's PC request was denied, Plaintiff wrote
his appeal about being in pective segregation while in jagnd Smith denied Plaintiff's
appeal on September 13, 20112. at 44-45, 47. Fizer and 8imwere also involved in
Plaintiff's subsequent requedts the PC process, in whicPlaintiff again wrote about
the events at the Yavapai @ay Jail, threats from certainmates, and from the Aryar
Brotherhood.See, e.g Docs. 1 at 10-11; 30-2 at &0-3 at 2, 5, 17, 21, 41, 61.

Based on this record, tleeis a question of fact wether Fizer and Smith werg

aware of a substantial risk to Plaintiff's safety.
. Reasonable Justification.
Analysis of the subjective prong next requires the Court to examine whether
was any reasonable justification for exposkiigintiff to the riskand whether Fizer and
Smith responded reasonably to the risBee Lemire726 F.3d at 1078. Deliberatg

indifference is evaluated in this context bgnsidering “whether, in allegedly exposing

the prisoner to danger, the defendant prisfiicial(s) were guidedy considerations of
safety to other inmates, wihet the official(s) took ‘propfactic or preventive measures
to protect the prisoner, and whether less dangealternatives were in fact available
Berg 794 F.2d at 462 (quoting/hitley v. Albers475 U.S. 312, 322 (1986)). “Priso

administrators therefore should be accordedle-ranging deference in the adoption af

execution of policies and practict#sat in their judgment are eded to preserve internal
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order and discipline and to mé&am institutional security.”Bell v. Wolfish441 U.S. 520,
547-48 (1979). InBerg the Ninth Circuitaffirmed summary judgment for prisof
officials who investigated a threat to themiate’'s safety, statinthat “[i]f the evidence
only involves a dispute over the . . . existen€@arguably superiorl@rnatives . . . the
plaintiff has not met his burden and the case khoot be presented to a jury.” 794 F.2
at 462. Likewise, inSlone v. Arizona Departent of Correctionsthe Ninth Circuit
affrmed summary judgment against an inenavho claimed that the defendants act
with deliberate indifference because they ddrhis protective segregation request “wh
they investigated his requestind transferred him to afférent prison unit as an
alternative to placing him in ptective segregation.” 308 &eApp’x 110, 111 (9th Cir.
2009) (citation omitted).

In this case, Defendants have presemtadence regarding the steps taken in t
DO 805 PC process before a final determinaisamade on whether fgace an inmate in
PC. SeeDoc. 30 at 2-4, 11 4-11. Defendantscapresented evidence of alternatives
PC placement such as changes to an inmate’s cell block, bgdrasst, or prison unit
and adding an inmate to ahet inmate’s DNHW list. Id. at 2, 11 2-3. The evidencs
reflects that Plaintiff requested PC severesmbetween June 19,Z0and May 30, 2014,
with Plaintiff finally being appoved for PC on June 19, 2014d. at 4-7, 12, 14-15,

19 13, 20, 27, 33, 53, 60, 6Defendants have presented &rde showing that each of

Plaintiff's PC requests was invesiigd under the DO 805 procedsisl. at 4-10, 12-15,
19 13-19, 21-24, 28-2R4-35, 38-43, 5%7, 61-66. In each irmtce prior to June 19

2014, Plaintiff was denied PC but was giaternative placement with inmates added

his DNHW list. Defendants have, thereforaet their burden of demonstrating the

absence of a genuine issuenséterial fact by submitting eéence that they responde
reasonably to any thresaby investigating Plaintiff's P@quests and choosing alternativ
measures to protect Plaintiff. Once ADC offis determined thaa credible threat
against Plaintiff existed, Plaintiff was placasto PC. Plaintiff has not rebutted thi

evidence to demonstrate the existence ottuéd dispute supporting that Defendants d
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not respond reasonably or were deliberataljifierent to a substantial risk of seriou
harm.

Accordingly, the Court will grant samary judgment to Fizer and Smith.
VI.  Plaintiff's Motion to Settle and Defendants’ Motion to Strike.

Two months after a response to Defants’ motion for summary judgment wa
due, Plaintiff, on January 19, 2016, fileds HiMotion to Sett[le] Out of Court with

Defendants; Protect My Name to Keémonymous from Public Eyes” (Doc. 37)|

Plaintiff states that he is asking for the Court’s help in hadbB& put a “max hold” on
Plaintiff “going to a[n] open yard” and to &p Plaintiff in “Rast max in a single man ce
for the remainder of his prison sentencéd: at 1. Plaintiff also asks that the Court ar
the Defendants put &protective[e] order on this lawsuit” and to keep his nar
“anonymous from the publieyes” for his safetyld.

In their motion to strike Plaintiffsmotion to settle, Defendants assert th
Plaintiff's motion is not a proper motioma “is actually a settlement proposal whic
Plaintiff mailed to Defendants” and filed withetfCourt. Doc. 38 at 1Even if Plaintiff
did mail the same request to Defendants attlement proposal, Plaintiff's motion i
nevertheless a motion in that &&tes in writing the relief his seeking from the Court.
SeeFed. R. Civ. P. 7(b)(1). Therefore, Defendants’ motion to strike will be denied.

As to Plaintiff's request in his main to have a “max Hd’ placed on him,
Plaintiff did not present evidence that he isrently in danger of being moved to an ope
yard and so his claim appearesplative. If in the future Rintiff has evidence that he
has been or will be moved to apen yard and fears for hidety, then he may file a new
lawsuit.

As to Plaintiff's apparent request to sesher the entire Court record or certa
documents in the record, the @bnotes that Plaintiff filedhis lawsuit nearly two years
ago and all filings have been matters of pul@iword since its inception. Plaintiff shoul
be aware that the public has a rightritspect judicial doaments and recordsSee Nixon
v. Warner Commc’ns, Inc435 U.S. 589, 5971978). However, such a right is ng
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absolute. Nevertheless, theris a strong presumption iiavor of access to judicial
records. A party seeking to seal a judicetord bears the burden of overcoming th
presumption by either mery the “compelling reasons” stdard if therecord is a
dispositive pleading, or thegbod cause” standard if thecord is a non-dispositive
pleading. Kamakana v. City & Cty. of Honolul447 F.3d 1172, 118(®th Cir. 2006).
Moreover, the policy of promoting accesspoblic documents dictates that only ths
information which there is good cause or a compelling reason to seal should actuz
sealed. Accordingly, to the &nt a party wishes to seal antire document, rather thal
redacting certain secret information fromatldocument, the party must provide eith
good cause or compelling reasons to skalfahe informationin that documentSee id
at 1183. Otherwise, the party must only seek to redacintieatmation for which there is
good cause or compelling reasons to seal.

In this case, Plaintiff has not providedher compelling reass or good cause td
seal documents that are already part of théigudcord. Plaintiff merely says he “woulg
like to keep [his] name angmous from the public eyespd for my saf[e]ty from being
put in more danger.” Doc. 37 at 1. Thb@nclusory reason is inficient for sealing any
part of the record. Accordingllaintiff’'s motionwill be denied.

IT IS ORDERED:

1. The reference to the Magistratedde is withdrawn as to Defendants

motion for summary judgmer{Doc. 29), Defendants’ motion for summary dispositic

(Doc. 36), Plaintiff's “Motionto Settle Out of Court witibefendants; Protect My Name

to Keep Anonymous from Public Eyes” (D0o87), and Defendants’ motion to strik
Plaintiff's motion to settle (Doc. 38).

2. Defendants’ motion for sumary disposition (Doc. 36) tenied

3. Plaintiff's “Motion to Settle Oubf Court with Defendants; Protect My

Name to Keep Anonymous from Public Eyes” (Doc. 3desied

4. Defendants’ motion tastrike Plaintiffs motion to settle (Doc. 38) i$

denied
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5. Defendants’ motion for summary judgment (Doc. 29)gianted as
follows:

a. Defendants Norris and Parker dremissed without prejudicefor

Plaintiff's failure to exhaust administrativemedies prior to the commencement of suit]

b. Defendants Fizer and Smith dismissed with prejudice

6. This action is dismissed. The Clerk of Court must enter judgn
accordingly.

Dated this 30th day of March, 2016.

Nalb ottt

David G. Campbell
United States District Judge

- 26 -

nent




