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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Puente Arizona, et al., No. CV-14-01356-PHX-DGC
Plaintiffs, ORDER

V.

Joseph M Arpaio, et al.,

Defendants.

This case involves the constitutionality of two Arizonalges that criminalize the
act of identity thefwwhen done with the tent to obtain or continue employment, and
general Arizona statute that makes it a critmecommit forgery. Riintiffs argue that

these three statutes are preéed when applied to undngdrized aliens who commit fraud

in the federal employment verification prgseor to show authorization to work unde

federal immigration law. Plaintiffs also ahithat the two identityheft statutes were

enacted with the purpose of discriminatinguiagt unauthorized aliens and are facially

invalid under the Equal Protection Clause @& Bourteenth Amendment. Plaintiffs see
declaratory and injunctive relief.

The Parties have filed motions for sunmgngudgment, and # Court heard oral
arguments on October 13, 201bor the reasons set forthlte, the Court will grant in
part Plaintiffs’ motion for summary judgmenn the preemption clai, grant in part
Defendants’ motion for summary judgmeon the preemption claim, and grar

Defendants’ motion for summary judgment the equal protection claim.
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l. Background.

For purposes of this order, the Couritl wefer to those who are in the Unite(
States without legal authorizan as “unauthorized aliens.” Plaintiffs consist of tw
unauthorized aliens who havedneconvicted of identity &#ft felonies in Arizona for
using false names to obtain employment; Pyemeorganization formed to protect an
promote the interests of unautlzed aliens and their famibe and several residents @
Maricopa County who object to the usetbéir tax dollars tgprosecute unauthorizec
aliens for identity theft or fgery in the employment contexDefendants are the State (¢
Arizona, Maricopa County, Maricopa CoynSheriff Joseph Arpaio, and Maricop
County Attorney HI Montgomery.

The Court will begin by desibing relevant federal \@s and regulations on thg
employment of unauthorized aliens, and thet describe the Arzona laws challenged
by Plaintiffs and the prior pceedings in this case.

A. Federal Regulation of Unauthorized Alien Employment.

In 1986, Congress passed the ImmigmratReform and Control Act (“IRCA”).
Pub. L. No. 99-603 (S. ©®). Among other proviens, the IRCA prohibited the
employment of unauthorized aliens and createnational system for verifying whethsg
prospective employees were authedzto work inthis Country. Id. 8 101. The new
system required employers torig the identity and work atorization of persons they
intend to hire.ld. Congress instructed tiAdgtorney General to créaa form on which an
employer would attest, under pégaof perjury, that it had wiified that an employee wag
authorized to work.ld. The prospective employee was atequired to swear that he o
she is a United States citizen or an alien lalyfauthorized to obia employment in the
United Statesld.

Following the passage of the IRCA, thetdkhey General enacted regulations
implement the employment vegftion system. 8 C.F.R. § 274a.2. These regulati
create the Form 1-9 to be usadthe verification processSection 1 of the Form 1-9

requires the employee to provide his or hemeaaddress, date of birth, and soci
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security number, and to swear under penaltypefury that he or she is a citizen
national of the United States, a lawful permanestdent alien, or an alien authorized
work in the United States. In sectiontBe employer identifies documents reviewed |
the employer to verify the employee’s identégd work authorization. The regulation
identify specific documents, referred to as tl48 documents, that can be used to sha
both identity and authorization to work, sueh U.S. passports, permanent resident al
cards, or federal employment authorizationwtoents. “List B” documents can be uss
to show identity, and inabe items such as driver’s licenses or state, federal, or scho(
cards. “List C” documents can be usedshow employment authiaation, and include

social security cards and other specific fatlg- or tribally-issued documents. 8 C.F.H

§ 274a.2(b)(1)(v). A prospective employeesinghow the employer either a List A

document or a combination of LiBtand List C documents.

After the employer verifiethe employee’s identity and @orization to work and

the Form I-9 is completed, éremployer is required to maéamn the form and any copies

it made of documents provided by the empley The Form [-9 is not submitted to th
government. The intent is for employees to prove their identity and authorizatig
work, and for employers to canh these facts and then retarcopy of the Form [-9 as
proof the process was completed.

The IRCA established criminal penaftidor employers who fail to follow the
Form I-9 process. Pub. L. No. 99-6031¢%0) § 101 (codified & U.S.C. § 1324a(f)).

It also imposed criminal penalties on persais knowingly forge, counterfeit, or altef

any of the documents presaib for proof of identity or employment authorizatiok.

! The lllegal Immigration Reform and Immigrant Responsibility 81996 required the
Attorney General to providéor the operation of threeilpt programs related to the
federal employment verification systemul®? L. No. 104-208 (R 3610), 88 401—405.
One of these programs, originally titled tBasic Pilot Program but now referred to 4
the E-Verify System, is still in operation todayhe E-Verify Systenis an alternative to
the Form 1-9 process and @ internet-based program through which an employer
verify the work authorization of a prospective employee. Use of the system is volur
Pub. L. No. 104-208 (R 3610), 8 402. The E-Viéy system is not at issue in this case
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8 103 (codified at 18 U.S.C. 8§ 1546). €TkRCA also imposed criminal penalties gn

persons who knowingly use a false identifisatdocument to satisfy any requirement
the 1-9 processld.

Four years after the enactment of IREA, Congress passed the Immigration A
of 1990. Pub. L. 101-649. This stauadded a range of civil penalties for fral
committed by employees ithe Form [-9 processld (codified at 8 U.S.C. § 1324c)

Congress has also enacted various immmngbenalties for fraud committed to satisfy

the federal employment verification systerSee8 U.S.C. 88 1182(a)(6)(c), 1227(a)(3
1255(c). These criminal, civil, and immigian provisions will bediscussed in greatet
detail below.

B. Arizona Laws.

This case concerns three Arizona laviiso identity theft staites passed in 1996
and 2005, and then amended2®07 and 2008 to apply specidlly to the use of false
identities to obtain employmerand a general forgery statgupassed in 1977. As thg
nature, history, and applicatiar these laws are important tiee issues addressed belov
the Court will describe them in some detail.

In July 1996, Arizona décame the first state in tr@untry to pass legislation
making identity theft a felony.S. Rep. No. 105-274, at @998). This statute, now
codified at A.R.S. 8 13-2008nade it a crime to “knowingliake[] the name, birth date
or social security number of another persweithout the consent of that person, with th
intent to obtain or use thether person’s identity for any lawful purpose or to cause
financial loss to the other person.” 1996 Aliegis. Serv. Ch. 2084.B. 2090) (West).
The statute has been amended several timexgand the definitiorof identity theft.
Sege.g, 2000 Ariz. Legis. Serv. Ch. 189 (H.B428) (West) (broadening the statute
cover “any personal identifying infimation” of another person).

In 2005, Arizona passed legislation dneg a new crime of aggravated identit

theft. 2005 Ariz. Legis. $e. Ch. 190 (S.B. 1098(West). This statute, codified alt

A.R.S. 8 13-2009, designated identity thefaggravated if it causes another to suffer
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economic loss of $1,000 or mou, if it involves stealing té identities of three or more
persons.

Plaintiffs’ claims focus on later améments to § 13-2008 and § 13-2009 that
added specific language covering identityeft committed to obtain or continug¢
employment. The first amendment was passe2D07 as part of H.B. 2779, known gs
the “Legal Arizona Workers Act. 2007 Ariz. Legis. ServCh. 279 (H.B. 2779) (West).
H.B. 2779 created a new statute — A.R§L.3-212 — which prohibits employers fror

=}

hiring unauthorized aliens and threatens trepsasion of their busass licenses if they
fail to comply? H.B. 2779 also amended the aggried identity theft statute that haf
been passed in 2005. Undbe amended statute, a persmmmits aggravated identity
theft by knowingly taing the identity of “[a]nother peos, including a real or fictitious
person, with the intent to obtain playment.” A.R.S. § 13-2009(a)(3).

In 2008, Arizona passed H.B. 2745, tittsemployment of Unauthorized Aliens.”
2008 Ariz. Legis. Serv. Ch. 152 (H.B. 49 (West). The bill amended and created
several statutes relating to the employmenirauthorized aliensThe bill also amended
§ 13-2008(A) — originally pasdein 1996 — to make clearahidentity theft is a crime
when committed “with the intent tbtain or continue employmentld.

Throughout the remainder of this ordére Court will refer tahe 2007 and 2008
amendments — which are the legislative apecifically challenged by Plaintiffs — simply
as “the identity theft statutes.”

This Court and the Ninth Cinit have recognized in prsws rulings in this case
that the 2007-2008 legislative history of the identity theft stat@#scts “an intent on
the part of Arizona legislators to preveunauthorized aliens from coming to and
remaining in the state.Puente Arizona v. Arpaj@21 F.3d 1098,102 (9th Cir. 2016);
Puente Arizona v. Arpajo/6 F. Supp. 3d 833, 855 (Briz. 2015). Plaintiffs identify
numerous statements by Arizona lawmakeqsressing an intent to target unauthorize¢d
aliens and affect immigration thi both bills. Doc. 621 at 8: Doc. 538 at 17-18; Doc.

> The Supreme Court found thisatute to be constitutional ®hamber of Commerce of
U.S. v. Whiting563 U.S. 582 (2011).
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575 at 16-21. For example, one of H.B792% sponsors, Representative Barnes, stated

that the bill was “meant to address the illegamigration problem.” Doc. 575 at 16.
Senator Pearce, another sponsoboth bills, stated during laearing on H.B2779 that

Arizona needed to do more sbop illegal immigration and & “attrition starts through
enforcement.” Doc. 621 at Representatives Burns andHalloran expressed suppof
for the bills becaus¢hey would take a tough stance onmigration and ensure tha
unauthorized aliens would not become citge Doc. 575 at 18. When signing H.H
2779 into law, Governor Naptano noted that a “state like Arizona [has] no choice |
to take strong action to discourage theHartflow of illegal immigration through ourn
borders.” 2007 Ariz. LegisServ. Ch. 279 (H.B.Z79) (West). In adition, H.B. 2779

and H.B. 2745 were among zkns of Arizona bills intragced during the same time

period which focused on unauthorizaitens. Doc. 575 at 19-20.

Defendants do not offer any contrary legisle history, but instead argue that th

statements cited by Plaintiftee immaterial to their claim@oc. 573 at 6-9), and that

“state legislative intent is irrelevant tine issue of preemption.” Doc. 510 at 1
Defendants also argue that besmati.B. 2779 and H.B. 274%ntain multiple provisions,
the legislative history cited blaintiffs cannot be linked sgifically to the identity theft
statutes. Doc. 604 at 11. The Court hasaaly rejected this argument, finding that tf
2007 and 2008 amendments were intended leadt in part — tdarget unauthorized
aliens and influence illegal immigratioiRuente 76 F. Supp. 3d at 856-57.

In addition to chidenging the identity theft statuteBlaintiffs’ amended complaint
includes a preemption challenge the general forgery stagjtA.R.S. 8 13-2002, as
applied to unauthorized aliens seeking ewplent. Doc. 191. This statute w3g
originally enacted ir1977, and provides that a personrfguits forgery if, with intent to
defraud,” the person “[o]ffers qaresents, whether acceptedot, a forged instrument of
one that contains false information.” ASR.§ 13-2002(A)(3). This statute does n
specifically mention employmenbut Defendants do not gigte that it has been applie

to unauthorized aliens who mnit forgery in the employmerbntext. Doc. 534 at 19.
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C. History of This Case.

On January 5, 2015, this Court prelimuity enjoined enforement of the identity
theft statutes — § 13-2009(A)(3) and the mortof § 13-2008(A) that addresses actio
committed with the intent to ¢din or continue employmentfinding that Plaintiffs were
likely to prevail on their clan that these provisions afacially preempted under the
Supremacy Clause. Puente 76 F. Supp. 3d at 842. &ICourt relied heavily on the
legislative history of thes@rovisions, finding “a primary ppose and effect ... to
impose criminal penalteeon unauthorized aliens” and grdate unauthorized aliens whe
seek employment.”Id. at 855. Because Congress has comprehensively regulate
field of unauthorized alien employment, theu@tcconcluded that the statutes were like
invalid under both field ahconflict preemptionld. at 856-58.

On appeal, the Ninth Cwtt agreed withthe Court’s characterization of thg
purpose of the identity theft statutes, bohduded that Plaintiffs’ facial preemptior
challenge would fail on the merits because th&usts could also kepplied to citizens or

lawful resident aliens and e@hefore could be enforced “mways that do not implicate

federal immigration priorities.” Puente 821 F.3d at 1108. The Court of Appeals

explained:

[T]he identity theft laws are textuallyeutral — that is, they apply to
unauthorized aliens, authorized alieasd U.S. citizens alike. . . . The key
point is this: one could not tell thatethdentity theft laws undermine federal
immigration policy by looking at the texself. Only when studying certain
applications of the laws donmigration conflicts arise.

Id. at 1105. The court vacated the preliampninjunction and remanded for consideratic
of Plaintiffs’ as-applied challengdd. at 1110.

The Ninth Circuit also held that a presuton against preempitmoapplies in this
case because the challenged iderthsft laws “regulate for the health and safety of t
people of Arizona.” Id. at 1104. “Therefore, only i€ongress’s intento preempt the
challenged state statute is ‘clear and matiifmay we deem the statute preemptelt’

More will be said abouhis presumption below.
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D. Current Procedural Setting.

The parties have completed discovaayd filed cross motions for summar
judgment on Plaintiffs’ asgplied preemption claim. Defendants have also moved
summary judgment on Plaintiffs’ equal gbection claim, and Defendant Maricop
County seeks summajydgment on its liability for the cwuct of Sheriff Joseph Arpaig
and County Attorney Bill Montgomery. Docds10, 511, 525, 534. After setting forth th
relevant legal standard for summary judgiméime Court will address preemption, equ
protection, and the County'’s liability.

Il. Legal Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the recorg
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@matl the movant is entitled to judgment as
matter of law.” Fed. R. CiW. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex 477 U.S. at 322.

lll.  Preemption.

A. Basic Preemption Principles.

“The Supremacy Clause quides a clear rule that federal law ‘shall be t
supreme Law of the Land; and the Judges ere®tate shall be bound thereby, anythil
in the Constitution or Laws of any Stato the Contrarynotwithstanding.™” Arizona
United States]132 S.Ct. 2492, 2500 (2012) (quotingS. Const. art. VI, cl. 2). Under
this clause, “Congress has thewer to preempt state law.Crosby v. Nat'| Foreign
Trade Council 530 U.S. 363, 372, (2000). In detening whether Congress has in fag

113

preempted a state law, “the purposeGaingress is the ultimate touchstoneWyeth v.
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Levine,555 U.S. 555, 565 (2009) (quotindedtronic, Inc. v. Lohr518 U.S. 470, 485,
(1996)).

The preemption doctrine consists of threell-recognized classes: express, fiel
and conflict preemption.Arizona, 132 S.Ct. at 2500-01 Express preemption occurs
when Congress “withdraw[s] specified pawerom the States by enacting a statu

containing an express preemption provisioid’ (citing Whiting, 131 S.Ct. at 1974-75).

Field preemption precludes states “from regialg conduct in a field that Congress$

acting within its proper authority, has detamed must be regulated by its exclusiV
governance.”ld. at 2501 (citingGade v. Nat'| Solidvastes Mgmt. Ass'505 U.S. 88,

115 (1992)). Conflict preemption occurs “whé&empliance with both federal and state

regulations is a physical impossibilityglorida Lime & Avocado Gawers, Inc. v. Paul,
373 U.S. 132, 142-481963), and in those instarscavhere the challenged state la
‘stands as an obstacle to the accomplistinmand execution of the full purposes af
objectives of Congresd;ines[v. Davidowitz], 312 U.S. [52,] 67, (1941).1d.

As noted by the Ninth Circuin this case, the Court begins with a presumpti

that application of the identityheft and forgery statutes tmauthorized aliens is no

preempted. Puente 821 F.3d at 1104. The Suprei@eurt has long held that “courts

should assume that ‘the historic police powers of theeStaire not superseded ‘unles
that was the clear and manifest purpose of Congredstizona v. United Stated32
S.Ct. at 2501 (quotinRice v. Santa Fe Elevator Cor@31 U.S. 218, 230 (1947)3ge
also Wyeth555 U.S. at 565.

This case clearly implicates historic police powers. As already noted, 8§ 13-
was the first identity theft state passed by a state in tbaited States. More than @
decade later, “[b]etween 20@&d 2008, Arizona had the highest per-capita identity th
rates in the nation, and one third of all itigntheft complaints inthe state involved
employment-related fraud.” Puente 821 F.3d at 1002. Defendants assert, withg
contradiction from Plaintiffs, that some&®000 identity thefts and 270,000 cases

personal information theft occur annually inZema. Doc. 584, 1 6. Defendants’ exper
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Dr. Cohen, found that Arizona residente &.5 times more likely to be victims o

identity theft than avaige Americans, and that Arizonesidents incur between $2.8 and

$5.1 billion in annual costfrom identity theft.ld., T 13.

Protecting residents against fraud, utthg fraud committed in the employment
context, plainly falls withinthe historic police powers of éhState. To overcome the

resulting presumption against preemptioneréfore, Plaintiffs must show that

“Congress’s intent to preempt the challenged state statutes is ‘clear and mani

Puente 821 F.3d at 1104. In addition, a® tBupreme Court hasidalaws within the

historic police powers of the states “must ‘d@mjor damage’ to ‘clear and substantial

federal interests before the Supremacy Claufledemand that [they] be overridden[.]
Hillman v. Maretta 133 S. Ct. 1943, 1950 (2013) (quotidggquierdo v. Hisquierdo439
U.S. 572, 58 (1979)).

B. As-Applied Preemption.

Plaintiffs assert thaCongress intended to preempt Arizona from applying

f

fest.

its

identity theft and forgery statutes to unauthorized aliens who commit fraud in obtajining

employment. Plaintiffs do not claim that theviahave been applied unjustly to innoce
unauthorized aliens. Rather.ethargue that aliens who taally steal the identity of

another to obtain employment cannotibesecuted under the Arizona laws.

As the Ninth Circuit has emphasized, fadtfindings are very important in ast

applied preemption analysisPuente 821 F.3d at 1105. If the as-applied challen
succeeds, the Arizona idig theft statutes wilhot be found invalid irtheir entirety, but
only as applied to employent-related fraud committed lojmauthorized aliens.

The Supreme Court has explained that in “assessing the impact of a state |

the federal scheme, we have refused to selgly on the legislature’s professed purpo

and have looked as well the effects of the law.”Gade 505 U.S. at 105. The Ninth

Nt

AW (

Circuit also noted that Arizona’s purpose lmehthe challenged statutes is relevant Qut

not sufficient to establish preemptioffuente 821 F.3d at 1106 n.8. CitirGadeand

similar cases, Defendants suggest that tber as-applied analysis must focus on t
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practical effectof the statutes’ application. Ridffs disagree, arguing that the couf

must instead “determine whether a state local policy poses an obstacle to th

accomplishment and executiontbe full purposes and objectives Congress . . . [by]

evaluat[ing] not only its formal terms, bptactical result” Doc. 606 at 16 (emphasis

added). The Court sees no meaningfutimtiion between the “practical effect” ang
“practical result” of the statutes’ applicatiolBy either name, # Court must determing

whether the challenged application confliatish a federal scheme enacted by Congre

or intrudes on a field fully ecupied by Congress. The ttwstone remains the intent of

Congress, but with the presumptioraamgt preemption firmly in mind.

C. RelevantFacts.

1. Maricopa County Attorney’s Office.

Between 2005 and 2015,hagh majority of those msecuted by the Maricopg
County Attorney’s Ofice (“MCAQ”) under the Arizonadentity theft an forgery laws
were unauthorized aliens. Dd&21-21 at 11; Doc. 538 at 2During this period, MCAO
filed employment-related identity theft orréery charges againdt 390 persons. Of

these, 90% were designatexs unauthorized aliens, 3%vere designated as nat

unauthorized aliens, and 7% hadknown alien status. DoB84-1, 1 122. Both sides
agree, however, that the evidendoes not show that this rate of prosecution is ouf
proportion to the rate at wiiaunauthorized aliens commit idéw theft or forgery in the
employment context. Doc. 589 at 54. tlika, because federal law prohibits the
employment, both sides find it obvious that unauthorized aliens working in the U
States use false identifications to obtainpyment. Doc. 538 a20; Doc. 573 at 17,
Doc. 606 at 17 n.12.

Between 2005 and 2015, approximatelyd¥&rent law enforcement agencies i
Maricopa County submitted idgty theft cases to MCAO for prosecution. Doc. 534
18. Of the 1,353 cases for which chargdagguments were available, approximately ¢
percent relied on documentsher thanthe Form [-9. Id. at 24. Thus, it appears tha

about 10 percent of MCAO psecutions for identity thefir forgery involved charges
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based at least in part on therm 1-9. Doc. 589 at 48. Avarently because he realize
that the IRCA includes a ban on state w$esuch documents (as discussed beloy
Defendant Montgomery formally reviseéde MCAQ'’s written paty on September 17,
2014, to prohibit reance on the Forml-9 as evidencén trial or for charging purposes
Id., I 74; Doc. 538 at 29. Other documergbed on by MCAO inidentity theft and
forgery cases include false federal tax walling forms (W-4), stte tax withholding
forms (A-4), job applications, social security cards, state identification cards, dri
licenses, and federal tax reporting forms (YW-Roc. 584, § 60; Doc. 589 at 40.
2. Maricopa County Sheriff's Office.

Defendant Arpaio acknowledges that majority of those referred by law
enforcement agencies for identityeft prosecutions are unaotized aliens. Doc. 525 a
9; Doc. 584-1, 1 120. A full 93% of MCSQOrsferrals of identity theft and forgery casq
were derived from Defendant Arpaio’s workpdainvestigations. Do&25 at 9. These
investigations generally wadilbegin with a tip from the community regarding a speci
place of business and its emplegeusually made to telepne and email hotlines set u
by MCSO. Doc. 538 at 19; Dob25 at 12. MCSO would thenvestigate the tip and, if
evidence suggested employees of the business evgaged in identittheft or forgery,
apply for a warrant to search the worksitel. While executing the warrant, MCS(
would review and seize employment files ancest individual workers believed to hav
committed identity thefor forgery. Id. Among other records, MCSO would seize For
[-9 documents. Doc. 538 at 28; Doc. 573, § 8brough 2014, MCSO conducted ove
80 workplace investigations, resulting in teest of at least 80émployees who were
almost exclusively unauthorizeadiens. Doc. 538 at 19; Doc. 573, 1 59. According

Defendant Arpaio, MCSO was “enforce[inglethllegal immigration laws by virtue of

going into businesses and locking up the @ypés with fake IDs.” Doc. 621, { 77

Doc. 573, § 77.
D. Field Preemption.

“[Flield preemption can b&ferred either where theris a regulatory framework
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SO pervasive . . . that Congress left no room for the States to supplement it or where t
federal interest is so dominathat the federal systemilivbe assumed to preclude
enforcement of state laws on the same subje¢alle del Sol Inc. v. Whiting/732 F.3d
1006, 1023 (9th Cir. 2013) (internal quotations dmdckets omitted). “[W]here a
multiplicity of federal statutes or regulatiogevern and densely criss-cross a given field,

the pervasiveness of suchdéral laws will help to suain a conclusion that Congres

[2)

intended to exercise exclusiventrol over the subject matter.Laurence H. Tribe,
American Constitutional Lawg 6-31, at 1206-07. “The nature of the power exerted| by
Congress, the object soughtlie attained, and the characté the obligations imposed
by the law, are all important in considegi the question of whether supreme fedefal
enactments preclude enforcement atesiaws on the same subjectlines 312 U.S. at
70.

Citing the Court’'s previous preliminamnjunction order, Plaintiffs argue thag
Congress has preempted a field of “unauthorized-alien fraud in obtaining employment.
as related to the federal employment verificapoocess. Doc. 538 at 23; Doc. 606 at 11.
According to Plaintiffs, thiddefinition of the preemptefield was not disturbed by the
Ninth Circuit and remains law of the cadd.

The Court’s previous ruling, while certaynlelevant, was made at the preliminary
injunction phase and thus svédased only on likelihoods whether Plaintiffs werékely
to prevail on the merits of their claimPuente 76 F.Supp.3d. at 853. The Courtls
decision was also made on a smaller factualrdeand less briefing than this ruling. The
Court is not bound by its prswus decision, and, on the neocomplete presentations noyw
available, has taken a closer look at botm@ess’ actions and Defdants’ applications
of the challenged laws. As discussed belthe Court finds anarrower congressiona
intent than it found in thpreliminary injunction ruling.

Plaintiffs themselves depart from theldl identified in the Court’s preliminary
injunction ruling. They ajue that the preempted fielis unauthorized alien frauc

committed in the federal employment verificetiprocess, and th#tis preemption must
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be expanded to include any false documegmtwided by an unauthorized alien to &
employer in order to maintain consistenegth false informawn provided in the
verification process. Doc. 606 at 11 n'Bhus, Plaintiffs would include in the preempte
field not only the use of fee documents submitted ineth-9 process or to show
authorization to work under federal lat also the use of any false communicatig
made in the employment context in order tacbasistent with the 1-9 false identity, suc|
as false tax forms, payroll forms, @pplications for employment benefits.

Plaintiffs argue that this broad fielths been preempted WRCA’s process for
verifying eligibility of prospetive employees, the variety oivil and criminal sanctions
for employers who knowingly employ unauth@uzaliens, and exteine civil, criminal,
and immigration penalties for unautlmed aliens who engage in employme
verification fraud. Doc. 538 dt4-15. As the intent o€ongress is the touchstone, th
Court will look closely at each of thewa and regulations cited by Plaintiffs.

1. The Use Limitation.

Section 1324a(b)(5) provides that the Fdré) and “any information contained in
or appended to such form, may not be usedourposes other thaier enforcement of
this chapter and sections 1001, 1028465and 1621 of Title 18.” 8 U.S.C
§ 1324a(b)(5). This prohibitiorwhich the Court will refer tan this order as the “use
limitation,” prohibits the use of the Form la®d any attached doments for any purpose
other than enforcement of specific federamenal statutes. Thegannot be used for
other purposes, including state prosecutiombe use limitation certainly is relevant if
assessing Congress’s intent for preemptiorp@egs, but the focus of the provision

guite narrow. It applies only to Forl® and documents appended to the fotah.

® The United States filed amicus curiebrief with the Ninth Cirait on the appeal of the
Court’s preliminary injunction ruling. Puente Arizona et al., Plaintiffs-Appellees,
Sheriff Joseph Arpaio et .al Defendants-Appellants2016 WL 181917 (C.A.9)
(“Amicus Brief”). The Court has consider#te arguments and citations in that brief.
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2. Criminal, Civil, and Immigration Statutes.

As Plaintiffs note, “Congress anticipatdtht some individua might respond to
the new employment verification system by relying on false information or docume
Doc. 538 at 14. As a result, Congrestalalisshed several provisions relating to frat
committed by unauthorized aliens. Plaintifidy heavily on thes statutes for their
preemption argument, but a close examinatiawshthat they too have a narrow focu
Congress limited the statutegher to fraud committed ithe 1-9 process or fraud in
satisfying a requirement or seeking a bénafder federal immigration law generally.

a. Criminal Penalties.

The federal criminal statute cited by Ptdfs is 18 U.S.C. 8§ 186. Under part (a)

of this section, which was anded by the IRCA to apply to employment, an individd

Is subject to fines and pnisonment if he or she:

knowingly forges, counterfs, alters, or falsely makes any immigrant or
nonimmigrant visa ... omther document prescribed by statute or
regulation for entry into or as evidence of authorizedtay or
...employment in the United Statesr utters, uses, attempts to use,
possesses, obtains, accepts, oeikes any such visa . . . ather document
prescribed by statute or regulatiofor entry into oras evidence of
authorizedstay or employment in the United Statdeshowing it to be
forged, counterfeited, altered, or falsehade, or to have been procured by
means of any false claim or statememtio have been otherwise procured
by fraud or unlawfully obtained].]

18 U.S.C. § 1546(a) (emphasis added).

As relevant here, thisatute prohibits a very speifkind of employment-related
fraud: use of false documents “prescribedskstute or regulation . . . as evidence
authorized . . . employment the United States.ld. Thus, the only employment fraug

prohibited by part (a) is fraud specific documents — those prescribed by federal lav

show work authorization in éhUnited States. As explath@bove, federal regulation$

establish three categories of documents todssl in the -9 process: List A documents

that can be used to show badentity and work authorizatn, List B documents that caf

be used only to showlentity, and List C documents thedn be used onlio show work
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authorization. See8 C.F.R. § 274a.2(b)(1)(v). Semt 1546(a)’'s prohibition on false
employment-related documents applies only to List A and List C documents — thoss
to show work authorization. The Ninth Ciichas confirmed this reading of the statut
See United States v. Wei Li#88 F.3d 1082, 108@th Cir. 2013).

Section 1546(b) provides criminal péires for the use ofalse identification

documents or false attestations, #rtdo is limited to the I-9 process:

Whoever uses —

(1) anidentification document, knowitigr having reason to know) that the
document was not issued lawfuflyr the use othe possessor,

(2) anidentification document knowirigr having reason to know) that the
document is false, or

(83) afalse attestation,

for the purpose of satisfying a requiremehtsection 274A(b) of the Immigratior
and Nationality Act, shall be fined undthis title, imprisoned not more than !
years, or both,

18 U.S.C. §8 1546(b). The reference gection 274A(b) of the Immigration anc
Nationality Act is to 8 U.S.C. § 1324a(b), teaatute that establishes the -9 proce:
Thus, part (b) of this statute, like par}, (& limited to fraud irthe 1-9 process.

Turning then to congressional intentetprecise language of 8 1546(a) and
shows that Congress had a narrow target: fraud in theré®ess. Congress did ng
prohibit employment fraud generally. Thusg tGourt cannot conclude from the releva
criminal statute that Congresstended to occupyhe entire field ofunauthorized alien
fraud in the employment context.

b. Civil Penalties.

The civil penalties cited by Plaintiffs ersimilarly focused. Congress set out
range of unlawful conduct for vith civil penalties can be imped in 8 U.S.C. § 1324c
The penalties can range from $2& $5,000. 8 U.S.C. 8324c¢(d)(3). The unlawful
conduct includes making false documenising false documents, using a docums

issued to another person, and receiviagdocument issued to another persc
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8§ 1324c(a)(1)-(5). This unlawful conduct, hoxee is limited to actions taken fol

specific purposes: “satisfying a requirementto$ chapter or to obtain a benefit unde

this chapter,
chapter,” or “for the purpose of complgnwith section 1324a(b).” 8 U.S.C

8§ 1324c(a)(1)-(4). The unlawful conduct may also includediria “any application for

U
—_

to satisfy any gelirement of this chapter or to obtain a benefit under this

benefits under this chapteor any document required under this chapter, or any

document submitted in connemti with such application odocument.” 8 U.S.C.
§ 1324c(a)(k)

The references in these civil penalty psmons to “this chapter” is to Chapter 1

P

of Title 8, which addresses broad range of immigration matters such as immigration

gualifications and pradures, alien registration, naturalization, refugee resettlement,

removal of aliens, and criminpknalties for immigration crimesSee8 U.S.C. 88 1101-
1537. The civil penalties fdraud related to these broaanging immigration laws do

not, in the Court’s view, reveal any intesit Congress to preempt state prosecution

identity theft in the eployment context. The penaltiessiead reflect a broad intent to

penalize those who defraud the nation’s igmation system. They do not suppo
Plaintiffs’ employment-specific preemptiongamment. Plaintiffsdo not challenge the
identity theft statutes on tlground that Defendants areing them to prosecute broad

ranging immigration fraud.

The civil penalty provisions do make specreference to one statute: 8 U.S.C.

of

It

8§ 1324a(b). Again, this is the statute thatldshes the 1-9 process. Thus, to the extent

that one can discern any preemptive intéoim the civil penalty provisions, it is
narrowly focused on the I-9 process. As vitie criminal provisia discussed above, the
Court cannot conclude that Congress intendeactupy the entire field of unauthorize
alien fraud in employment.

C. Immigration Consequences.

A1”4

Plaintiffs also rely on immigration agequences imposed on aliens who commnit

fraud — that is, adverse consenoes that can occur in the immigration process to pers
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who commit fraud. But these stagatare also narrowly focused.

8 U.S.C. § 1227 provides that an alreay be removed from the United States
he or she has been convicted‘afviolation of, or an attempr a conspiracy to violate,
section 1546 of Title 18.” 8 U.S.C. 827a)(3)(B)(iii). As we have already see
§ 1546 is limited to the 1-9 process.

Section 1227 also provides that “[a]niea who falsely represents, or has false
represented, himself to be a citizen of thated States for any ppose or benefit under
this chapter (including section 1324a thiis title) or any Federal or State law i
deportable.” 8 U.S.C. § 1227(a)(3)(D)(i)This provision focuses on fraud under th
immigration laws of Chaptet2, as discussed above, and 8§ 1324a, which is the
process. It has the same narroeu® as the civil penalty provisions.

This section — as well &1182 discussed below — alsgfers to fraud committed
for any purpose, or to obtain any benefindar “Federal or Statlaw,” but the Court
cannot find in this phrase a congressional interdreempt state regatlon of all fraud in
employment. Because these statutes ardifgieig situations undr which aliens are
inadmissible or deportable, theycessarily have a broadecus than fraud in the I-9
process. Congress intended sweep in many kinds dfaudulent conduct that coulo
affect a person’s suitability for citizenshipr legal residency. But nothing in thg
language, and nothing cited byakitiffs, suggests that thigeneral mention of federa
and state law has anything to do with empleynt, or represents a specific intent

preempt prosecution of employment fraud alégsthe 1-9 process. The Court cann

conclude that a broad description of eventt thight affect the right to citizenship oy

residency shows a “clear and manifest” mitéo prevent statefrom regulating all
unauthorized alien fraud in the employment cont®uente 821 F.3d at 1104.

Section 1182 provides that “[a]lny alievho falsely represents, or has false
represented, himself or herself to be azeri of the United States for any purpose
benefit under this chapter (including sectii3R4a of this title) oany other Federal or
State law is inadmissible.”8 U.S.C.A. § 1182(a)(6)(C)f(1). Again, the focus is on
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obtaining benefits under the immigration chagted, specifically, the -9 process. Lik
8§ 1227, the statute has the same nafomus as the civipenalty provisions.

One provision is a bit broader. It stateattan alien is notligible for adjustment
of status if he or she “continues in or @pots unauthorized employment prior to filing g
application for adjustment of status.” 8 WS§ 1255(c). This pwision does refer to
unauthorized employment generally, but it slo®t focus on fraud. The penalty arisg
from being employed when unauthorized. u$halthough it has a somewhat broad
focus than the other provigis Plaintiffs cite, it does not show a clear and manif
congressional intent to focus on employmrestated fraud outsilthe 1-9 process.

d. Conclusion from Plaintiffs’ Statutes.

After carefully reviewing these statutese Court cannot conclude that Congre
has expressed a clear and manifest intent to occupy the field of unauthorized alier
in seeking employment. The focus of the aniah statute, 18 U.S.C. § 1546, is the I-

process. The focus of the civil penalty stesuis the 1-9 process and fraud committed

comply with or obtain benefits from immidran laws found in Chapter 12 of Title 8|

The immigration consequences also focusnarily on obtaining benefits under thg

immigration chapter and, specifically, the Ip@ocess. The Court cannot find in thes

statutes the broad preemptivéeinmt Plaintiffs espouse.
3. Plaintiffs’ Other Arguments.

Plaintiffs argue that Congress has masidd a clear intent to focus penalties (¢

employers rather than employees in thgutation of unauthorized alien employment.

Doc. 538 at 16. According to this argant, Congress’s failure to provide harsh
criminal and civil penalties for fraud committédy unauthorized aliens was a deliberg

decision. But the specific area in which Congress chose to impose less harsh pe

* Section 1182(a)(6)(C)(i) provides tha&falny alien who, bx fraud or WiIIfuII%
misrepresenting a materialcta seeks to procure (or ha®ught to procure or has

Brocured) a visa, other documentation, omadion into the United States or othe

enefit provided under this chapter is inadmissible.” Pphovision is primarily focused

on fraudulent admission to the United Statesobtaining other benefits under the

immigration chapter. It is not employmentesgic and does not show a congressior|
intent to preempt regulation of employment-related fraud.
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related fraud outside the I-9 qmess, and the Court therefore cannot conclude that
Plaintiffs’ lighter-penalties argument provaeslear and manifest preemptive intent.
Plaintiffs also argue that “undocumedtimmigrants who submit false identity

information in the 1-9 pross have to complete other ployment-related paperwork tc

get or maintain a job — and their use of the same false information on those |othe

documents to maintain thersa identity is still being don&r an immigration-related
reason, to prove that they are authorizeavtok in the United States.” Doc. 606 at 8
(internal quotations and citations omittedfhus, Plaintiffs argue, any fraud committeld
in the employment context simptyg maintain consistency wittne false identity used in
the 1-9 process falls whin the federally preempted field of unauthorized alien fraud| in
the federal employment verificati@ystem. Doc. 538 at 26.

The Court is not persuaded. While ityriae true that unahbrized aliens must
maintain a consistent falsdentity in all of their emglyment-related communications,
such an obvious fact woulibt have been lost on Congse And yet Congress clearly
directed its statutes at the 1-9 process, nogéoaspects of the employment relationship.

What is more, Plaintiffs’ consistencygaiment proves too much. If Congress hps
preempted the prosecution of any identify fraudiertaken to be consistent with fraud

committed in the 1-9 process, suchepmption would extend well beyond fraud

committed to obtain employment. It wdukencompass fraud on tax forms, payroll
benefits forms, insurance fosnand even direct deposit fasrmubmitted to an employer]
Although these forms are ndhtended to demonstrate work authorization, state
prosecutions based on them would, under Btesntheory, be preemied so long as the
individual used the same identity las used in the I-9 process.

Nor would the preemptive effect stogt the employer. For example, the
individual who submitted a fadsdirect deposit form to his employer, using the same false

name already used on hisrRol-9, would inevithly need to opem bank account to
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receive the direct deposits, ati@ account would also needlte in the same false name.

Would prosecution based on use of the fadlaee at the bank be preempted simg
because it was done to maintain consistemtly fraud already comrtted on the Form I-
9? What if the employee scuiga car loan, and used thereafalse name as he did o
the Form [-9 because he knetwe lender would antact his employer to verify his
employment? Would his intent to be corsm with the 1-9 fraudbar prosecution for
defrauding the lender? The Court sees nandary to Plaintiffs’ position that Congres
preempted not only fraud in the 1-9 process, disb fraud done to be consistent with tf
[-9 process. Certainly the Cawan find no intent of Congss to preempt so broadly, le
alone a clear and manifest intent.

Plaintiffs’ expansive preemption argument also includes inconsisten
Plaintiffs concede that “there may be aera@ase where an undocumented immigre
commits fraud in employment for reason$iet than to demonstrate authorization
work,” and that state prosecution of suchuftavould not be preempted. Doc. 606 at 1
12 n.6. Plaintiffs offer the example of amauthorized alien who presents a fal
commercial or passenger dmiglicense to prove his abilitjo drive for the employer,
but they do not explain why ithact would be outside thezope of their proposed fielc
preemption.Id. After all, use of the same falsame on the commercial driver’s liceng
presumably is done to berstent with the 1-9 fraud.

4. Field Preemption Conclusion.

In summary, the Court finds a clear and manifest congressional intent to pre

a relatively narrow field: state prosecutionfadud in the 1-9 process. This intent is

reflected in the use limitation of § 1324a(b)(Bfalso in the fact that the criminal, civil
and immigration penalties dissesed above all focus primarily on the I-9 process. T}
represent comprehensive federal ragjah of this narrow field.

But the Court finds no cleaand manifest congressional intent to preempt st
regulation of anythindeyond fraud committed directly in the Form 1-9 process. T

criminal, civil, and immigration statutedo not attempt to regulate employment-relat
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fraud beyond the Form I-9 and its attachments.
When Congress did address other law ex@ment actions déctly — in the use

limitation — it chose to foreclos®thing beyond th€orm I-9 and attached documents.

U.S.C. § 1324a(b)(5). Gramtean “express preemption premn ... does not bar the

8

D

ordinary working of conflicpre-emption principles or impose a special burden making it

more difficult to establish the preemptiof laws falling outside the clause.Arizona
132 S. Ct. at 2496 (internal quotation marks omitted). But as the Ninth Circuit

explained:

express provisions for preemption ofs® state laws imply that Congress
intentionally did not preempt state layenerally, or in respects other than
those it addressed. When Congressdumsidered the issue of pre-emption
and has included in the enacted legistaa provision explicitly addressing
that issue, and when ah provision providesa reliable indicium of
congressional intent with spect to state authority,dte is no need to infer
congressional intent to preempt sties from the substantive provisions
of the legislation. This applies the familiar principle of statutory
constructiongxpressio unius est exclusio alteriughis is not a rule of law,
but one of interpretation, based t¢mww language is ordinarily used.
Nevertheless, the congressional namess and precision in preempting
some state laws cuts against annefee of a congressional intention to
preempt laws with a broad brusind without express reference.

Keams v. Tempe Tech. Inst., 189, F.3d 222, 225 (9th Cifl.994) (internal quotation

marks and citations omitted).

The Court notes that it does not read thes lumitation as narrowly as Defendant$

They argue that the limitation ap@ienly to use of the Form 1-9 pyovethe elements of
a crime. Docs. 516t 16; 534 at 24-27This interpretation is rtcsupported by the plain
meaning of the text. The limitation emapasses not only the Form [-9, but ar
document “appended to such form,” and the provision prohibits “use” of Form
generally, not just use asidgnce. The worduse” would appear to include use i
investigations. This interptaion is supported by the |stative history of the IRCA,
which suggests that the use limitation wasluded to address “[cloncern . . . tha

verification informationcould create a ‘paper trail’ salting in the utiliation of this
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information for the purpose of apprehending undocumented ali¢hR” Rep. 99-682(l-
II) (1986) at 8-9. The Court agrees witle ghosition of the federal government express

in its Amicus Brief before the Ninth Circuit:

In stating that information within aiccompanying the Form 1-9 “may not
be used” other than for enumeratiedieral purposes, 8§ 1324a(b)(5) does
not distinguish between reliance on sucformation for investigation or
prosecution. In practical terms, 8 1324)(5) therefore constrains state and
local law enforcement’s abilityo rely on the Form-9 as an investigative
lead, or as the basis for obtaining arnaat to raid a wikplace thought to
be employing unauthorized aliens.

Amicus Brief, at *14.

The Court concludes that Defendants &eld preempted from using the Form |-

and accompanying documents for investigationsprosecutions of violations of the

Arizona identity theft and forggrstatutes. As noted abowdjs includes approximately
10 percent of the employmentated identity theft and forggrcases prosecuted betwee
2005 and 2015. The Court will seeldétbnal briefing on the appropriate relief.

E. Conflict Preemption.

“There are two types of conflict preetigm. Conflict preemption occurs whers
(1) it is impossible t@womply with both fedeal and state law, or (2) where the state I3
stands as an obstacle to the accomplishnaea execution of the full purposes arn
objectives of Congress.Puente 821 F.3d at 1104. Conftipreemption can occur whersg
“inconsistency of sanctions.. undermines the congs@onal calibration of force.”
Croshy 530 U.S. at 380. Additionally, even are state and federal laws have simil
aims, a “[c]onflict in technique can be fulhs disruptive to the system Congress enac
as conflict in overt policy.” Arizong 132 S. Ct. at 2505 (internal quotations omitte(
The Ninth Circuit has als@tind conflict preemption whereas¢ laws “divest[ed] federal
authorities of the exclusive power poosecute [certain] crimes.Valle del Sal 732 F.3d
at 1027. As the Supreme Cohias explained, however, “whehe claim is that federal
law impliedly pre-empts state law, we requaretrong showing of a conflict to overcom

the presumption that state and local refjoia. .. can constitutionally coexist with
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federal regulation.” PLIVA, Inc. v. Mensing564 U.S. 604, 641-42 (2011) (interna

guotation marks omitted).

“To determine whether a state law nflicts with Congress’ purposes an
objectives, we must first ascertain the nature of the federal intetégiirian, 133 S. Ct.
at 1949-50. Here, Plaintiffs’ conflict pma@tion arguments focusolely on obstacle
preemption. Plaintiffs argue that apptioa of the Arizona identity theft and forgery

statutes to unauthorized-alien employmenudras conflict preempted because it laye

additional and differenpenalties on top of federal madties for the same conduct,

undermines federal discretion in addressalign fraud in obtaining employment, an
interferes with Congress’careful balancing of prioritiesithin the broader immigration
regulatory scheme. Doc38 at 15-16, 24, 29-30.

The Court is not persuadeds already noted, federalasiites cited by Plaintiffs

provide criminal and civil penalties only finaud committed directly in the 1-9 process

or to satisfy other immigration requiremersreceive other immigtion benefits. To

the extent evidence shevthat the identity theft and forgestatutes have been applied to

[-9 conduct, they clearly are layered om tof federal penalties dnthe application is

d

conflict preempted — in addition to beinglti preempted, as shown above. But state

penalties imposed on fraud committed outdide 1-9 process do not layer additiona

consequences on tad federal penalties because tlegleral penaltieslo not address
non-1-9 conduct, as also shown above.

Plaintiffs argue that “use of a false idiéyon non-I-9 document® be consistent

with information workers provide in the @hyment verification status is the same

activity for these purposes as use of a falsmtity on an 1-9.” Do. 606 at 16. The

Court does not agree. Use of a false nanteen-9 process is done to establish fede

ral

authorization to work. Usef the same false name on an employer’s direct-deppsit

payroll form, for example, is done for a @dféent purpose — to obtain the convenience
direct payroll deposits. True, the employegically will use the same false hame on t}

payroll form that he used otie I-9 form, but the act idifferent and the purpose ig
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different. The two acts constitute separaimes in separate spheres — one extensively
regulated by Congress and oamat. The Court concludesahstate regulation of fraud
outside the I-9 process does not conflict withides that focus directly on that process
and say nothing about thedader employment context.

Plaintiffs cite various nomstatutory sources to argtieat the federal government
has a variety of interests related to imratgyn and alien employment (Doc. 538 at 24),
and that application of the &ona identity theft and forgery statutes will “interfere with
the careful balance struck bgongress with reget to unauthored employment of
aliens.” Arizonag 132 S. Ct. at 2505. Plaintifsdress congressional concern about the
possibility of undermining labostandards and protisens. They cite to the legislative
history of the IRCA:

[T]he committee does not imd that any provision ahis Act would limit
the powers of State or Federal labaanstards . . . , in conformity with
existing law, to remedy unfair practi€ committed against undocumented
employees for exercising their rightefore such agencies or for engaging
in activities protected by these ag@s. To do othmavise would be
counter-productive of our intent tbmit the hiring of undocumented
employees and the depressing effectvanking conditionscaused by their
employment.

H.R. Rep. 99-682, 8-9 (1986).
Additionally, Plaintiffs refer to a varigtof policy statements and agreements

made by federal agencies that express &niion to ensure that immigration law does

—

not undermine laborral employment mtections or contribute to the vulnerability @
unauthorized aliens to abusive employment conditio8geDoc. 538 at 16; Amicus

Brief, at *18-20. The Amicus Brief cites2015 Action Plan from the Interagency Work

Group for the Consistent Enforcement of Federal Labor, Employment and Immigratior

Laws, which seeks to coordinate effortsetaforce labor, employment, and immigratign
laws. Id. The government further notes thgfléderal law enforcement officials
routinely rely on foreign rteonals, including unauthorizedliens, to build cases

particularly against human traffickers. . The ability to [do spadvances important
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federal interests that would be thwarted ppgrallel state prosecutions of the san

individuals for offenses already regulated fiegleral law.” Amicus Brief, at *18-19.

ne

Plaintiffs also assert that the United Stdias entered into a number of treaties relating

to labor rights, suggesting that state interference in the regulation of alien employ
will likely interfere with foregn relations. Doc. 538 at 17; Amicus Brief, at *2(
According to Plaintiffs, agation of the identity thefand forgery statutes to frauc
committed to maintain consistgnwith the From 1-9 will intefere with federal discretion
and priorities and underminthe federal government's @ity to balance important
interests.

Although these citations do @l a federal intent to balance important intereg
Plaintiffs’ argument again proves too muchi.prosecution of an wauthorized alien for
using a false identity on a state tax forabmitted to his employew~ould interfere with
the federal government’s distien not to prosecute thatien (and thereby retain him
say, as a witness for an unfair labor gagpeosecution of thalien for submitting the
same false identity tolzank or a car lender witid have the same etfe Indeed, virtually

any prosecution of the alien by the State wdikely eliminate him as a potential witnes

for the federal government. And yet Plaintifis not argue, and could not credibly argue,

that all prosecutions of unauthorized a8iefor fraud or identity theft are conflic
preempted. Plaintiffs attempt to drawlime around the employment context, limitin
conflict preemption to fraud committed by unaarized aliens in their employment, bu

the Court can find no legal basis on whichsm limit Plaintiffs’ conflict preemption

theory, and, more importanflyo evidence that @gress intended to draw such a ling.

As noted above, the criminal, civil, and imnagon statutes relied on by Plaintiffs dra

> Plaintiffs note that Congress has recognitted unauthorized aliens can be victims

human trafficking, and has provided that tptims of severe forms of trafficking should
not be mrgmropnately incarcerated, finedptrerwise penalized &y for unlawtful acts

committed as a direct result of being trafedk such as using false documents, enter
the countB/ without deumentation, or working with@awocumentation.” 22 U.S.C. §
7101(b)(19). But Plaintiffs hee provided no evidence thaictims of human trafficking

who have used false documerfess a direct result of trafficked” have been
prosecuted by Defendantsdar the Arizona identity theft and forgery laws.
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a narrower line, limiting their aplation to fraud in the I-9 process.

Moreover, Plaintiffs have not presentady evidence to show that Defendant

application of the Arizona V@s has had a practical effeah the federal government’s

ability to maintain labor standds and protect against employdiuse. As already noted
factual findings are crucial to establish damfin an as-applied preemption analysi
Puente 821 F.3d at 1105

The Court does not doubt that federal @éis seek to preserve their ability t
enforce labor laws and to use unauthorizieha as witnesses whereeded. And it is
true that state prosecution of unauthorizieeha outside of the I-Brocess might at times

be in tension with that federal desire. B tuestion to be answerbyg the Court is not

D

UJ

|®)

what preemption holding will produce the smoothest path for government. The Caqurt i

not a general ombudsman, at liberty tehian a preemption ruling that accommodat
priorities that appear to be important. ey question — the “touskone” — is the intent
of Congress.Wyeth,555 U.S. at 565Medtronic,518 U.S. at 485. And as discussed
detail above, the Court can find no basis onctviio conclude that Congress intended
preclude states from prosecuting the uskaisk identities outside the 1-9 procéss.

In addition, as the Ninth @iuit observed on a relatgubint, “[a]lthough there is

tension between the federal scheme and smppécations of the identity theft laws, we

hold that this tension is not enough to ris¢he level of a ‘clear and manifest purpose’
preempt the identity theft\as in their entirety.” Puente 821 F.3d at 1105. Similarly,

® The Court acknowledges that “[flederal regiglas have no less pre-emptive effect thi
federal statutes.Fid. Fed. Sav. & Loan Ass’'n v. de la Cuest&8 U.S. 141, 153 (1982)
see also Brannan v. lited Student Aid Fungénc., 94 F.3d 1260, 126®@th Cir. 1996).
“Where Congress has delegated the authotityregulate a particular field to af
administrative agency, the agency’s regulatigssied pursuant to that authority have |
less preemptive effect than federal statutes, assuming those regulations are ¢
exercise of the agencyelegated authority.Fellner v. Tri-Union Seafoods.L.C., 539
F.3d 237, 243 (3d Cir. 2008)But the policy statementsction plans, and agency
agreements cited by Plaintiffs are megulations and thus are not “fedelalv which
preempts contrary state law.Td. at 244 (emphasis in original). “[N]othing short @
federal law can have that effectd.
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this Court finds that the polictensions identified by Plaintiffs are not enough to show a

[®X

clear and manifest intent by Congress to e application of state identity theft an

forgery laws outside the 1-9 process. Nové®laintiffs shown that Arizona’s exercis

D

of its historic police powers to protect kfizens from identity theft has done “majg

=

damage” to “clear and substantial” federal interestdllman, 133 S. Ct. att950. As

already noted, “when the claim is that felelaw impliedly pre-empts state law, w

11%)

require a strong showing of a conflict to cx@me the presumption that state and log¢al
regulation . . . can constitutionally &ast with federal regulation.’"PLIVA, 564 U.S. at
641-42. The Court sees no stgoshowing of conflict betwaeapplication of the identity
theft and forgery statutes oitte the 1-9 process and fedesdhtutes that are limited tg
that process.

The Court accordingly finds that the orgnflict Congress clearly and manifestly
intended to preempt is that c@a by application of the Alena identity theft and forgery
statutes to unauthorized alien fraud commiitedhe 1-9 process. As noted, the Court
will seek additional briefing on the prepremedy for thipreemption finding.
IV. Equal Protection Claim.

Plaintiffs claim that the Arizona identityeft laws (again, the portions added by
amendments in 2007 and 2008) violate rtHeourteenth Amendant right to equal
protection. “The first step in determny whether a law violates the Equal Protectipn
Clause is to identify the daification that it draws.”Coal. for Econ. Equity v. Wilson
122 F.3d 692, 702 (9th Cir997). The classification helps the court determine whether
“members of a certain group [are] being teghdifferently from other persons based ¢n
membership in the group.United States v. Lopez-Flore83 F.3d 14681472 (9th Cir.

1995). *“[lJf it is demonstrated that a cognizable class is treated differently, the cour

must analyze under the appropriate lewélscrutiny whether the distinction mad

D

between the groups is justifiedlt.
A. Classification.

A law’s classification can bdetermined in one of theeways. First, the law may
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classify on its face, bis explicit terms.Seg e.g, Loving v. Virginig 388 U.S. 1 (1967).
Second, the law, although neutral on its fanay be applied in a discriminatory way.
Seee.g, Yick Wo v. Hopkinsl18 U.S. 356 (1886). Thirdhe law, although neutral on
its face and applied according to its termmy have been enactedth a purpose of
discriminating. See e.gHunter v. Underwood471 U.S. 222 (1985).

Only the third method is relevant her®laintiffs acknowledge that the Arizona
identify theft laws are neutral on their faecethey apply to all Arizona residentg,
authorized or unauthorized, who use dalgentities in obtainigg employment. And
Plaintiffs do not argue that tregplication of the laws crea@n improper classification

Plaintiffs have dismissed their as-applied equatection claim. Doc. 139. Thus, if th

1%

Court is to find that the identity theft lawsasbify in a way that raises equal protectiq

=4

n
concerns, it must do so on the basis of legislative purpose.

To establish a discriminatp purpose, Plaintiffs musthow that the legislaturg
“selected or reaffirmed a particular courskeaction at least in part ‘because of,’ not
merely ‘in spite of,’ its adverse effects upon an identifiable grouBe€rs. Adm'’r of
Massachusetts v. Feenedd2 U.S. 256, 279 (1979). The Supreme Court has identified
several factors to be considered whernedrining whether a tgslative action was
undertaken for a discriminatory purposéill. of Arlington Heightsv. Metro. Hous. Dev.
Corp,, 429 U.S. 252, (1977). Thesnclude the historical bagkound of the statute, thg
sequence of events that ledt®enactment, whether thelslature departed from normal
legislative procedures, the legisl/e history of the statutand, “[ijn some extraordinary
instances,” actual testony from legislatorsid. at 267-68.

The Supreme Court has instructed tbatirts should be cautious when deciding
whether a statute was enacted for a disocratary purpose. ‘#®ving the motivation
behind official action is oftea problematic undertaking.’'Hunter v. Underwood471
U.S. 222, 228 (1985). The task “demandsrsisige inquiry into sah circumstantial and
direct evidence of interds may be available.’Arlington Heights 429 U.S. at 266. As

the Supreme Court has explained:
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“Inquiries into congressional motives purposes are a hazardous matter.
When the issue is simply the interaion of legislaon, the Court will
look to statements by legislatorsr fguidance as to the purpose of the
legislature, because the benefit ®ound decision-making in this
circumstance is thought sufficient twsk the possibility of misreading
Congress’ purpose. It is entirely dfdient matter when we are asked to
void a statute that is, under well-sdttleriteria, constitutional on its face,
on the basis of what fewer than a hahdif Congressmesaid about it.
What motivates one legislator to keaa speech about a statute is not
necessarily what motivates scores of others to enact it, and the stakes are
sufficiently high for us to eschew guesswork.”

Hunter, 471 U.S. at 228 (quotingnited States v. O’'Brien391 U.S. 367, 383-384
(1968)).

Even with these cautions mind, the Court concludethat the Arizona identity
theft statutes were amended to apply to eympent, at least in part, for their effect o
unauthorized aliens. As recounted above, ldws were passed as part of a lard
package of legislation focused on illegal imnaigon. Doc. 575 at 15. The titles of th
legislation — the “Legal Arizona WorkerAct” and “Employment of Unauthorized
Aliens” — were consistent withhis focus, and Plaintiffcite several statements b
Arizona lawmakers expressing an intenttéomget unauthorizedliens and discourage
illegal immigration. Doc. 621 at-8; Doc. 538 at 17-18; [@0575 at 16-21; Doc. 588 a
14-17. Plaintiffs also prodle evidence regardinthe immigration-focused context ir
which the laws were enacted. Doc. 588L&t19. Thus, as the Ninth Circuit and th
Court previously found, the legislative tusg surrounding the entment of these bills
indicates “an intent on the part of Arizongilators to prevent @uthorized aliens from
coming to and remaining in the statePuente 821 F.3d at 110Z%ee also Puent&g’6 F.
Supp. 3d at 855.

" A law’s effect on a particula& %roup can als® probative of the legislature’s purposeg.

Reno v. Bossier Par. Sch. B&20 U.S. 471, 487 (1997)The parties present muc
evidence on the actual effect tife identity theft laws, buihe Court does not find it
helpful on the question of purpas Although the statistics shawat the vast majority of
ersons prosecuted for identttyeft in the employment cast are unauthorized alieng
laintiffs do not contend th&éte number of those prosecutiohas been disproportionat
to the rate at which unauthorized aliesually commit identity tft in the employment
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But the focus on illegal immigration wamt the only legislative purpose. A
noted above, the Arizona identity theft statutes were enamtedmbat a very real anc
growing problem. After its enactment in 19%613-2008 was amended in 1997 to drq
the requirement of “financial loss,” 1997 iAr Legis. Serv. Ch. 136, § 14 (H.B. 2408
and in 2000 to encompass “any personaintdying information,” 2000 Ariz. Legis.
Serv. Ch. 189, 8§ 8 (H.B. 242&)laintiffs make no argumetitat these enactments had
discriminatory purpose. Nor dbey claim that passage ®f13-2009 in 2005 was for g
discriminatory purpose. Thushere is no doubt that thidentity theft statutes wereg
created to address a genuine state problem.

When the statutes were amended2007 and 2008, that problem had grow
worse. “Between 200&nd 2008, Arizona had the high@®r-capita identity theft rates
in the nation, and one third of all identityeft complaints in the state involve
employment-related fraud.Puente 821 F.3d at 1002. Thuas the Ninth Circuit noted,

the 2007 and 2008 amendn®riwere also aimed at curbing the growing and we

documented problerof identity theft in Arizona.” Id. The Ninth Circuit also made this

relevant observation:

Since the laws were amended, Arizomas been aggressively enforcing
employment-related identity theft. Ithough most ofthese enforcement

actions have been brought againstutharized aliens, some authorized
aliens and U.S. citizens have alseb@rosecuted. And while many of the
people prosecuted under the identitgfthaws used a false identity to
prove that they are authorized twork in the United States, other
defendants used false documentsrion-immigration related reasons. For
example, Arizona has prosecutdd.S. citizens who used another
individual’s identity to hide a negge criminal history from a potential

employer.

context. Doc. 589 at 46. Inel@, Plaintiffs concede that thegnnot make this showing
Doc. 588 at 22. As a result, the Court cannot find from their effects that the identit

laws discriminate — that the laws punishauthorized aliens offenders at a higher

proportion than offendsrin other groups. Plaintiffargue that the sheer number (
prosecutions is indicative of a discriminatqguyrpose, even if not disproportionate. TH
Court does not agree. A criminal law passatth absolutely no dicriminatory purpose
will impose more punishment on the gpotlnat violates it most frequently.
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Id. at 1102.

Defense expert Cohen found that the ditelentity theft in Aizona is more than
twice that of other states and costs Ana residents betweeb.8 and $5.1 billion
annually. Doc. 584, 11 6, 13. He fouthct employment-related identity theft was th
most frequent type of identity theft in (39% of complain)s and the third most
common in 2015 (9% of complaintshd. at § 7. Plaintiffs do not dispute these finding
Doc. 589 at 26.

Defendants also present evidence of thg veal harm thatesults from identity
theft. According to Cohen, 49% of M@’s prosecutions for employment relate
identity theft or forgery had déast one identifiable victimDoc. 584, § 14. He found
that these victims suffer a variety of ha;mncluding unwarranted debt collection;
lawsuits, and IRS tax collection actions, \&sll as anxiety andther psychological

injuries. 1d., 1 18. Additionally, idetity theft in employmenieads to false income

reporting, and Cohen found thas a result of this false reporting, some victims |i

Maricopa County were initiallgenied food stamps or medicdisability, or other forms
of public assistanceld., § 22. Plaintiffs do not disputeese facts. Doc. 589 at 31-32.

Thus, the Court finds that the Arizonayigature had more than one purpose |i

enacting the identity theft laws The laws were passed part for their effect on
immigration by unauthorized aliens, but thgi#ature was also addressing a pressi
criminal problem that adversely affected Arizona residents.

The existence of these dual motives slo®t end the equal protection inquiry

however, because Supreme Court precedent ‘dotesequire a plaintiff to prove that the

challenged action rested solely owigdly discriminatory purposes.’/Arlington Heights

e

U7

ng

1”4

429 U.S. at 265. “Rarely cainbe said that a legislature or administrative body operating

under a broad mandate made a decision motistetly by a single concern, or even th
a particular purpose was the ‘dominant’ or ‘primary’ ondd. An equal protection
inquiry will proceed if “theras proof that a discriminatorgurpose has been a motivatin
factor in the decision.”ld. at 265-66;see also Arce v. Douglag93 F.3d 968, 977 (9th
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Cir. 2015) (“A plaintiff does nohave to prove that the discriminatory purpose was the
sole purpose of the challengaction, but only that it was‘motivating factor.”).

The Court finds that the effect of theeidity theft statutesn unauthorized aliens
was a motivating factor in the Arizona legisiia’s passage of the statutes. As a res(lt,
Plaintiffs have presented enoughidence to showhat the statutes classify unauthorized
aliens for purposes of equaiotection scrutiny. The Court must therefore determine the
appropriate level of scrutiny to apply to thatates in light of this classification, and
whether the statutes survive swsatrutiny. The parties agreeatithis is the next step in
the equal protection analysis. ©®88 at 25; Doc. 604 at £6.

B. Level of Scrutiny.

The “equal protection guaranteéthe Fourteenth Amendment does not take from
the States all power of classificationFeeney 442 U.S. at 271. It is well accepted that
“[m]ost laws classify, and nmy affect certain groups unevenly, even though the law
itself treats them no differdg from all other members of the class described by the law.
When the basic classification iationally based, uneven efts upon particular groups
within a class are ordinarily of no constitutional conceral.”at 271-72.

If a law classifies on the basis of raceatienage, however, inust satisfy strict

® When evidence of a discrimitoay motive is found, a defeadt may seek to show th
the statute would have been passeehan the absenasf the motive. Hunter, 471 U.S.
at 225. Such a showing could, presumaelyninate the statute’s classification and end
the equal protection mqlglry. Defendants attempt to make this showing by citing a
statement from Senator Pearce explaininghilgé level of identitytheft in Arizona and
the problems it creates, as well as adigive debate on appropriate sanctions for
identity theft. Doc. 510 at 25Even if this evidence miglireate a factual question as to
whether the statutes would have been enagitut their effect on unauthorized aliens,
the Court need not dersummary judgment angloceed to trial on this issue because,|as
explained below, the identity ¢ft statutes survive rigorouational basis scrutiny even i
they were motivated in part ligeir effect on unauthorizesliens. The Court also notes,
arenthetically, that a trial on whether thatstes would have beeamended without the
ocus on unauthorized alierssdifficult to envision. Therimary factors for determining
legislative intent — thévrlington Heightsfactors set forth above — are usually addressed
through briefing rather than trial. Andrfonore than 200 years the Supreme Court has
cautioned strongly against livag individual legislators to testify in trials.See e.g,
Arlington Heights 429 U.S. at 268 n.18 S‘Thls Qd has recognized, ever singetcher
v. Peck 6 Cranch 87, 130-131, 3Hd. 162 (1810), that judicial inquiries into legislativie
or executive motivation represt a substantial intrusion tm the workings of other
branches of government. Placing a decisiorenak the stand is therefore ‘usually to he

m

avoided.™).
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scrutiny — the classification will be valid onifyit is necessary t@chieve a compelling
government purposeSee eg., Palmore v. Sidoti466 U.S. 429, 432-33 (1984). If a lay
classifies on the basis of gender or legitimabe law must satisfintermediate scrutiny
— the classification will be Vi@ only if it has a substantiaklationship to an important
government purposeSeg e.g, United States v. Virginjeb18 U.S. 515, 533 (1996). Fo
all other classifications, a law must satisftioaal basis review — the classification mu
be rationally related to a lggnate governmenpurpose.Seeg e.g, Pennell v. City of San
Jose 485 U.S. 1, 14 (1988).

Plaintiffs argue that the Court showdg@ply a non-traditional form of heightene
scrutiny used irPlyler v. Doe 457 U.S. 202 (1982)Plyler concerned a Texas law thg
denied a public education to thkildren of unauthorized alien®lyler appears to apply
a hybrid form of review, stating that tHaw in question “can hardly be considers

rational unless it furthers some substantial goal of the Stade.at 224. Wherever one

fits this unusual test in the establishettels of equal protection scrutiny, the Couft

concludes thatPlyler does not apply to this caseAs the Court explained in itg

preliminary injunction ruling:

Plaintiffs initially argue that soméorm of “heightened scrutiny”
should apply. Relying oRlyler v. Dog 457 U.S. 202 (1982), they argue
that the Court should assess whetki®e identity theft laws further a
substantial or important state interestVhile “states must generally treat
lawfully present aliens the same as ciieand state classifications based
on alienage are subject to strict scrutiny revieMotab v. Fink 748 F.3d
875, 881 (9th Cir. 2014) (emphasis added) (citmge Griffiths 413 U.S.
717, 719-22 (1973)), the same is nue for unauthorized aliens.
“Undocumented aliens cannot be trelatess a suspect class because their
presence in this country in violatiaf federal law is not a ‘constitutional
irrelevancy.” Plyler, 457 U.S. at 223. ... The [Supreme] Court explained
that “undocumented status is not irkeat to any proper legislative goal.
Nor is undocumented statas absolutely immutadlcharacteristic since it
is the product of conscious, indeed unlawful actiorid. at 220. The
[Supreme] Court ultimately applied arfio of rational basis review to the
law, finding that the law could not “lmnsidered rational unless it furthers
some substantial goal of the Statéd” at 224.
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This language of furthering “sonseibstantial goal” is different from
traditional rational basis review,nder which a couar“will uphold the
legislative classification so long #@sbears a rational relationship to some
legitimate end.” Romer v. Evans517 U.S. 620, 6311996). Plaintiffs
argue that this “substantial goatést should apply here. The Court
disagrees. Plylers holding was expresshgrounded on the unique
vulnerability of children and the impance of education. The Court
emphasized that the Texas law wasédied against cldten, and imposes
its discriminatory burden on the bs%f a legal characteristic over which
children can have little control.”Plyler, 457 U.S. at 20. The Court
contrasted this with the situatioof adult unauthorized aliens, whose
presence is “the product of camsus, indeed unlawful, action.” Id.
Because the present case does natlwe children and public education,
the Court finds that a heightened scrutiny is not appropriate.

Puente 76 F. Supp. 3d at 864 (emphasis ingioal, parallel and docket citations

omitted). Plaintiffs’ summary judgment arguntemio not persuadine Court that this

conclusion was incorrect, and t@eurt will adhere to it.

Given that strict scrutinjand intermediate scrutiny dwoot apply here, and that

Plyler is not controlling, the Court is left wittational basis review. Ordinarily, court
apply rational basis review in a highlyfdeential manner, upholding a challenged |3
“if there is any reasonably conceivable state of fatltat could provide a rational bas
for the classification.”” Heller v. Doe 509 U.S. 312, 320 (1993) (quotiRr@€C v. Beach
Commc'nsinc, 508 U.S. 307, 313 (189 (emphasis added). Thisflects “deference to
legislative policy decisions” @ha reluctance “to judge the wisdom, fairness, logic
desirability of those choicesl’eClerc v. Webp419 F.3d 405, 421 (5th Cir. 2005).
Some cases have applied a more rigofous of rational basis review. Thes
include U.S. Dep’t of Agric. v. Moreno413 U.S. 528 (1973)City of Cleburne v.
Cleburne Living Centerd73 U.S. 432 (1985Romer v. Evans17 U.S. 620 (1996), and
Diaz v. Brewer 656 F.3d 1008, 1010 {9 Cir. 2011). Plaintiffaargue that these case
should control ifPlyler does not. But even if the Coapplies the more rigorous rations

basis review reflected in these cases Atheona identity thefstatutes survive.
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C. Rigorous Rational Basis Review.

In each of these cases, the SupremerCor Ninth Circuit found that the
classification in question was based on anitowgard the disadvantaged group and w
supported by no rational basis. The Court will describe these findings.

In Morenqg the Supreme Court invalidated amendment to the Food Stamp A(
that rendered ineligible for assistance any kbo&l of unrelated indiduals. 413 U.S. at
535-36. The Supreme Court found tha¢ tlaw was directed at “hippies” and w3
“wholly without any rational basis.”ld. at 538. The Court held that a “purpose
discriminate against hippies cannot, indaof itself and withoutreference to (some
independent) considerations in the pubiterest, justify the 1971 amendmentld. at
534-35.

In Cleburne the Supreme Court invalidated a zoning ordinance that requirs
special permit for a home for the mentally disal. The Court noted that such spec
permits were not required by the cityr fta boarding house, nursing home, fami
dwelling, fraternity house, atormitory,” and found that the permit requirement bore

rational relationship to any lagnate interest asserted byetltity. 473 U.S. at 449.

Because the permit requirement was basedyst@a an irrational prejudice” against the

mentally disabled, the Supreme Court hiblat it violated equal protectiorid.

In Romer the Supreme Court invalidatedn amendment to the Colorad
constitution that prohibited any action bytst government to protect individuals fror
discrimination based on theirxa@l orientation. The Courfound that the broad ang
undifferentiated treatment of an explicitlymad group was not rationally related to th
asserted government interests of protgctireedom of association and conservir
resources to fight discrimination against otgmups. 517 U.S. &36. The Court found
that “the amendment seemsexplicable by anything but anus toward the class it
affects; it lacks a rational relationpttio legitimate state interestsld. at 632.

In Diaz, the Ninth Circuit appliedVoreno to affirm a preliminary injunction

against an Arizona law that made same-gaxners of state employees ineligible fq
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healthcare benefits. The court found that ldww was not rationally related to Arizona’

asserted interests in promoting marriage,rgaeosts, or reducing administrative burden.
656 F.3d at 1015. The courtind that the law was motivated tgybare desire to harm a

politically unpopular group.”ld. (internal quotationsral ellipses omitted).

There is a common threadtimese cases. Each foutit the challenged law had

no plausible rational basis, leaving animuglas only explanation for the enactment. As

this Court noted in its plieninary injunction order: “If a court finds that tlemly actual
reason for the law is a desire to discrimindte court will invalidate the law, relying or
the maxim that ‘d@are congressional desire to harnpalitically unpopuér group cannot
constitute a legitimate governmental interefRiiente 76 F.3d at 86%quotingMorenq
413 U.S. at 534) (emphasis added).

D.  Application of Rigorous Rational Basis Scrutiny.

Plaintiffs argue that the Agona identity theft statutes are invalid under rigoro
rational basis review because they were wabdéid solely by animus against unauthoriz

aliens. In support of thissaertion, Plaintiffs cite statnents from three legislators -

Senator Pearce, Representative Barnesl &enator Huppenthal — which Plaintiffs
characterize as “hostile, hyperbolic, and mislegdi Doc. 588 at 28-29. Plaintiffs then

assert, quite remarkably, that “[t]he faillokother legislatorsugpporting the measures to

challenge these animus-lacedtsments is further indication of an overall climate
hostility toward undocumented immigrantdd. at 29. Plaintiffs also rely on what non
legislators — regular citizens — said to soflegislators, as th@ih such statements
accurately reflect what tHegislators were thinking.

All of this strikes the Court as a danges venture into legislative mind-reading
As noted above, the Supreme Court has cautioned strongly against voiding a sta
the basis of “what fewer than a handd@ilCongressmen said about itfunter, 471 U.S.
at 228. “What motivates one legislator to makspeech about a statute is not necessg
what motivates scores of others to enacant] the stakes are sufiaitly high for us to

eschew guesswork.ld. All the more, a court shuld not, as Plainis suggest, rely on
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what a majority of legislators did ns&y, or what carefully selected citizeszsd.

To be sure, the Court has concluded thatidentity theft statutes were motivate
in part by their potential effect on unauttred aliens. But the @ot cannot conclude
that this was the Arizona legislature’s onlytime. As already discussed, the Court fing

ample evidence that combattirgdentity theft was another paose of the statutes, botl

when they were enacted andewhthey were lateamended. The Ninth Circuit agrees

Puente 821 F.3d at 1102. The Ga also finds that this tgslative purpose was entirely
legitimate given the scop# Arizona'’s identity theft prolelm and the damage it inflictec
annually on the State and its residents.

This legitimate state interest distingjues this case frorthe rigorous rational
basis cases discussed above. The Arizogwititg theft laws are not “wholly without any
rational basis” like the food stamp statuteMorena 413 U.S. at 538. They are nd
based solely “on an irrational prejudidike the special permit requirement @leburne
473 U.S. at 449. They are not “inexplitaliy anything but animus toward the clas
[they affect]” like the constitutional amendmentRomer 517 U.S. a632. And they
are not motivated by “a bare desire to harolitically unpopulagroup” like the law in
Diaz. 656 F.3d at 1015.

Plaintiffs argue that “the state failségplain how it could beational to single out
unauthorized aliens (or evadentity theft in the emplyment context generally) forn
particularly harsh treatment.” Doc.588 31. But the statutes do not single o
unauthorized aliens; they are facially neutrarhey criminalize the actions of every
person who steals the identity of anotherotwiain employment — citizen, authorize
alien, or unauthorized alien. Nor doetlstatutes single outentity theft in the
employment context. As anded, they apply to a dad range of conduct beyong
employment, as they have sirtbeir passage in 1996 and 2005eeA.R.S. 88 13-2008,
13-2009. And the focus dhe 2007 and 2008mendments on the employment conte
was entirely rational given that Arizona lec thation in idetity theft and fully one-third

of those crimes occurred in employment.
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Plaintiffs also complain that “H.BR779 8 1 imposed harsher punishment for
identity theft ‘to obtain employment’ even dommitted with theconsent of the other
person whose information ises” and that “this distinguishes A.R.S. 8 13-2009(A)(B)
from all other types of identity theft punishbg A.R.S. § 13-2009(Aand A.R.S. § 13-
2008(A).” Doc. 588 at 31. But given the magnitude of the identity theft problem
Arizona faced in the employment context pboyment accounted to 39% of all identity
theft complains in 2006 — the Court cannot conclude that the legislature acted irratipnal
when it focused on employment fraud for lmapenalties. Nor cathe Court conclude
that falsely using another person’s identity obtain employment is harmless simply
because the other person consents. The empkogtll defrauded, aare the federal and
state governments to which employment taxes are paid.

The rationality of Arizona’s aon is confirmed by the fact that all 50 states have
enacted identity theft statutes since Arizdoak the lead in 196. http://www.ncsl.
org/research/financial-services-and-commédeatity-theft-state-statutes.aspx. Congress
has done the same, passindJl8.C. § 1028 to criminalize eéltheft of another’s identity.
Indeed, the legislative history for 82® strongly encourages “State and lodal
governments . . . to complimetite Federal role in this areeth appropriate preventive
and enforcement measures.” S. Rep. No:2D% at 9 (1998). There can be little doupt
that criminalizing the theft of anothei@entity is a rational government action.

The Court concludes, on the basisunfidisputed facts, that amendment of the
identity theft statutes in 20 and 2008 was not motivatewlely by animus against
unauthorized aliens. Arizona was addressangajor criminal problem that inflicted
serious harm on Arizona residents. Beeatise resulting facially neutral laws arg
rationally related to this legitimate state int#rehis case is not like the rigorous rationgl
basis cases discussed above, and the Concludes that the identitheft laws survive
rigorous rational basis reviewA fortiori, the Court concludes th#te laws survive the
less-rigorous traditional rational basis revie@s a result, the Court will enter summarny

judgment in favor of Defendants @taintiffs’ equal protection claims.
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V. Maricopa County’s Monell Liability.
UnderMonell v. Dep'’t of Soc. Servs. of New YotB6 U.S. 658, 691-94 (1978),

municipal liability attaches wdn a policy or custom of ¢hlocal government produced

jSY

plaintiff's alleged constitutional deprivationSee also Fogel v. Collin$31 F.3d 824,
834 (9th Cir. 2008). “Fopurposes of liability undeMonell, a policy is a deliberate
choice to follow a course of action . made from among various alternatives by the
official or officials respongile for establishing final polcwith respect to the subject
matter in question.” Chew v. Gates27 F.3d 1432, 1444 {9 Cir. 1994) (citation and
internal quotations omitted)A municipal policy may includ the decision to enforce a
state law.Evers v. Custer Cnty745 F.2d 1196, 12034 (9th Cir. 1984).

Whether a state official is a final poliegaker for purposes of municipal liability
depends on state laBfreit v. County of Los Angele&36 F.3d 552, 560 (9th Cir. 2001
but the ultimate determitian of § 1983 liability isa matter of federal lawGoldstein v.
City of Long Beach715 F.3d 750, 761 (9th Cir. 2013)C]ases on the liability of local

governments under 8§ 1983 instruct us tk afether governmental officials are fing
policymakers for the local gowament in a particular area, or on a particular issue.
McMillian v. Monroe County520 U.S. 781, 786L997) (internal ¢ations omitted).

A. County Sheriff.

The Court has already detarmad that Sheriff Arpaios a final policymaker for
Maricopa County, and that Maopa County is thereforgable for his law-enforcement
decisions in this case. Defendants ask Gloeirt to reach a different decision in this
order, but the Court declines tb so for reasons stated in its preliminary injunctipn
ruling and in its rulingon Defendants’ motion for reconsideratiobee Puente/6 F.
Supp. 3d at 867; Doc. 164. The Court agaotes that every judg® have considered
this issue has founthat the County haMonell liability for the Sleriff's actions. See
United States v. Maricopa Cnt@15 F. Supp. 2d 1073, 1083-84 (D. Ariz. 2012¢ra v.
Arpaio, No. CV-09-1719-PHX-DGC, 2011 WL 15623, at *7 (D. Ariz. Apr. 25, 2011);
Lovejoy v. ArpaipNo. CV09-1912-PHX-NVW, 2010 WL @6010, at *12 (D. Ariz. Feb.
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10, 2010);,Ortega Melendres v. Arpai®98 F. Supp2d 1025, 1038-39 (D. Ariz. 2009)
Guillory v. Greenlee Cty.No. CV05-352TUC DCB, 2008VL 2816600, at *3-5 (D.
Ariz. Sept. 28, 2006).

This County’s liability includes the Sh#is decision to enforce the Arizong
identity theft and forgery statutes througle torkplace investigains that involved the
seizure of Forms I-9 and atteed documents. Defendancede Plaintiffs’ allegation
that Form 1-9 documents weregularly seized as part tiie workplace investigations
discussed above. Doc. 621, 1 80; Doc. 573, 1 80.

B. County Attorney.

Defendant Maricopa Countgsks the Court to rule onhether County Attorney
Montgomery is an official policymak of the Countyfor purposes oMonell liability.
Doc. 595 at 3. The Court fianot decided this issuePuente 76 F. Supp. 3d at 868

There is no question that Defendant Montggmesithe relevant policymaker concerning

the decision to prosecute fraud in the Fdrh process; the issuis whether such @
decision is made on behalf tbfe county othe state.
Under Arizona law, the county attornelke the sheriff, is an officer of the

county. A.R.S. 8 11-401. The Arizona congitn provides that theounty attorney is

elected by county voters. Ariz.o@st. Art. 12 § 3. The coungttorney must also reside

in the county in which he or she worksRAS. § 11-404, and each county is responsi
for determining the budget of it®unty attorney, A.R.S. 8 1201. While relevant, thess
structural provisions and the fact that Arizdiséatutory law lists [county] attorneys a
county officers is not dispdse because, as discussedMeMillian, the function of the
[government] attorney, aluding who can control the . . tt@rney’s conducts the issue.”
Weiner v. San Diego Count®®10 F.3d 1025, 10®th Cir. 2000).

The conduct at issue in thesse is the prosecution ofimes under the identity
theft and forgery statutes. The relevantestion is whether the Maricopa Counf
Attorney, when pedrming this function, “acted . . . aspolicymaker for the state or fo

the county.” Goldstein 715 F.3d at 753. On this quies, Arizona law provides a clea
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answer: county attorneys “conduct, on belddlfthe state, all prosecutions for public
offenses.” A.R.S. § 11-532.

The issue of Maricopa County liability ftle actions of a coty prosecutor was
recently addressed by anotljgdge in this District. SeeMilke v. City of PhoenixNo. CV-
15-00462-PHX-ROS, 2016 WL 5339693, *4f7 (D. Ariz. Jan. 8, 2016) The Milke court,
noting the similarities betweefrizona and California law,ited a recent Ninth Circuit
opinion addressiniylonell liability for the actions of a Qiornia prosecutor. The Ninth
Circuit held that “it is clear that the digitiattorney acts on belfaf the state when
conducting prosecutions.” Goldstein 715 F.3d at 759. Milke reached the samse
conclusion and found that éhMaricopa County Attorneys “explicitly identified as
acting on behalf of the state when prosequtnmes.” 2016 WI5339693, at *17.

Given the clear statutory directive 8 11-532 and the analysis Milke and
Goldsteinthe Court also finds that the Maricopaudty Attorney act$or the state when

conducting criminal prosecutions. The Coaectordingly holds that Maricopa County i

(2]

not liable undemMonell for any decisions by Defendant Montgomery to bring charges
under the Arizona identity thieind forgery statutes based on fraud committed in the
Form I-9 and attached documehnts.
VI.  Injunctive Relief.

Plaintiffs seek injunctive relief agnst Defendants Arpaio, Montgomery, and
Maricopa County. Doc. 19&t 40. Plaintiffs have tpiested that the Court permit

additional briefing on any injuive relief. Doc. 538 at 44.The Court concludes tha

additional briefing is warranted because (1) the Court has found that only actions [bas

on the Form I-9 and attachments are preedh® the Court has found that Maricopa
County is not liable for the actions of t@®unty Attorney (3) Sheriff Arpaio recently
lost a general election and wilb longer be in office to paue the policies about which

Plaintiffs complain, and (4)he parties have not addredsshether expungement is a

=)

° While this decision might at first appear lte inconsistent with the holding that the
County is liable undeMonell for actions of the Sheriff, ate law contains no expres
declaration that the Sheriff acts on belwdithe State when discharging his duties

92)
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appropriate remedy if only the use of therRd-9 and attachments is preempted.

Plaintiffs shall file a memorandum on thissue, not to exceed 15 pages, |
December 7, 2016. Defendants shall filgoat reply, not toexceed 15 pages, by
December 21, 2016. Plaintiffs shall fae7 page reply byanuary 4, 2017.

IT IS ORDERED:

1. Plaintiff's motion for smmary judgment (Doc. 538) igranted with
respect to preemption of Defendants’ usehaf Form 1-9 and atthed documents, anc
otherwisedenied

2. Defendant State of Arizona’s nai for summary judgment (Doc. 510) i
denied with respect to preemption of Defendsinise of the Form [-9 and attache
documentsgranted with respect to Plaintiffsother preemption claims, argranted

with respect to Plaintiffs’ equal protection claims.

3. Defendant Montgomery’s motion rfaummary judgment (Doc. 534) is$

denied with respect to preemption of Defendsinise of the Form [-9 and attache
documentsgranted with respect to Plaintiffsother preemption claims, argranted
with respect to Plaintiffs’ equal protection claims.

4. Defendant Arpaio’s motion fesummary judgment (Doc. 525) tenied
with respect to preemption of Defendantsé wd the Form 1-9 and attached documen
granted with respect to Plaintiffs’ other preemption claims, @nanted with respect to
Plaintiffs’ equal protection claims.

5. Defendant Maricopa Countymotion for summary judgment adonell
liability (Doc. 511) isdeniedwith respect to Defendant Arpaio agrhnted with respect
to Defendant Montgomery.

6. The motion for leave to file excess pages (Docs. 54farged.
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7. Plaintiffs shall file a memorandum dhe appropriate remedy in this cas
not to exceed 15 pages, on or befBDecember 7, 2016 Defendants shiafile a joint
reply, not to exceed 15 pages, on or befdeeember 21, 2016 Plaintiffs shall file a 7
page reply on or befodanuary 4, 2017

Dated this 22nd day of November, 2016.

Nalb ottt

David G. Campbell
United States District Judge
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