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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Puente Arizona, et al., No. CV-14-01356-PHX-DGC
Plaintiffs, ORDER

V.

Joseph M Arpaio, et al.,

Defendants.

The Court previously determined that stptosecution of fraud in the 1-9 proces
Is preempted by federal law. Doc. 62Because the Court’s daftion of the preempted
field was narrower than the field proposed Plaintiffs in their motion for summary
judgment, and other issuesnained regarding the appropgeaemedy, the Court asket
the parties to file supplemental memoran@&eeDocs. 654, 672, 8. The Court heard

oral arguments on Manc9, 2017. For the reasons thliallow, the Court will issue a

permanent injunction against Maricopa CoursSheriff Paul Penzone. Readers are

referred to the Court’s previous decisidosrelevant background informatiorseg e.g,
Puente Arizona v. ArpajdNo. CV-14-01356PHX-DGC, 2016 WL 6873294 (D. Ariz.
Nov. 22, 2016).
l. Standing.

Defendants contend that Plaintiffs lackrgling to pursue theclaim because they
have not established a casecontroversy related to udiitation found in 8 U.S.C.

8 1324a(b)(5). That section provides that tliefal I-9 form used tprove a prospective
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employee’s right to work in the United Staf and any information contained in @r
appended to the form, “may not be usedf purposes other than enforcement of the

federal employment verification system apibsecution under certain federal criminal

—+

statutes. This use limitation was the paimn statutory provision on which the Cou
relied in finding that state prosecution oemdity theft or forgeryin the 1-9 process is
preempted. Doc. 623.

Defendants did not contest standingtheir summary judgment briefs, despite
arguing that federal preemption was limitedthe express terms of § 1324a(b)(5). But
the Constitution limits the jurisction of the federal courts tiive cases or controversies,
and objections to subject matter jurisdctiare not waivable. EhCourt therefore will
consider Defendants’ argumentsSee Lujan v. Defs. of Wildliff&04 U.S. 555, 559
(1992);Henderson ex rel. Henderson v. Shinsg&P U.S. 428, 434-35 (2011).

The Court determined ahe preliminary injunction sge that Plaintiffs had
standing to bring this suitPuente Arizona v. Arpajo/6 F. Supp. 3d 833, 845-53 (D.
Ariz. 2015). Standing, however, must be bbshed by the appropriate level of proof at
each stage of the litigationLujan, 504 U.S. at 561. Altbugh “the proof required to
establish standing increases as the suit pdsceéke standing inquiry remains focused on
whether the party invoking jurisdiction hacdethequisite stake ithe outcome when the
suit was filed.” Davis v. Fed. Election Comm'rb54 U.S. 724, 734 (2008) (citatiof

—

omitted).

Defendants argue that “now that theu@ohas limited the scope of a potentia
injunction to the use limitationnone of the Plaintiffscan satisfy the constitutiona
minimum for standing.” Doc. 67at 6. But Defendants’ cagttion that Plaintiffs were
deprived of standing by the Court’'s narragiof the preempted field is based on|a
misunderstanding of the standingguirement. To establish standing, “a plaintiff myst
show (1) it has suffered an ‘injury in fact'ahis (a) concretera particularized and
(b) actual or imminent, not conjectural or hypdaited; (2) the injury is fairly traceable tg

the challenged action of the defendaand (3) it is likely, as opposed to merely
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speculative, that the injy will be redressed by a favorable decisiorfriends of the
Earth, Inc. v. Laidlaw Ewil. Servs. (TOC), Inc528 U.S. 167, 18841 (2000) (emphasis

added). A plaintiff need not prevail on the nteof its claim to establish standing; it

merely must show an actual injury fromettchallenged action of the defendant” — th

conduct that the plaintiff claim® be unlawful. Even if the plaintiff ultimately fails to

prove the challenged conduct unlawful, it haanding to obtain that judicial decision.

The standing doctrine ensures that litigdihigve a concrete stake” in the dispute,at
191, not that they will succead the dispute. Thus, the fact that Plaintiffs lost on
portion of their preemption claim does not mehat they lacked staling to bring that

claim “when the suit was filed.'Davis, 554 U.S. at 734. Courktsave made clear that “d

plaintiff need not prevail on the merits befohe can establish his standing to sueg.

Prison Legal News v. Livingstp83 F.3d 201, 21 (5th Cir. 2012).

Plaintiffs challengedDefendats’ application of Arizonadentity theft and forgery

statutes to unauthorized aliens who cominaitid in obtaining employment. Doc. 191,

Doc. 623 at 10. The challenged actiocluded prosecution afindocumented aliens

based not only on fraud commuditén the 1-9 process or to obtain employment, but a

e

!

U

SO

based on “any false communication madethie employment context in order to b
consistent with the 1-9 false identity, suds false tax forms, payroll forms,
applications for employment benefitsld. at 14. The relevant question is whether, wh
the case was filed, Plaintiffs could show tleéevant injury from this “challenged actioj
of the defendant[s].”Friends of the Earth528 U.S. at 180-81. Foeasons stated in itg
earlier ruling, the Court again finds that Rl#fs have shown sufficient injury from the
conduct challenged itheir complaint. See Puente Arizond6 F. Supp. 3d at 845-53.
Relying on the fact that “a plaintiff mudemonstrate standing separately for ea
form of relief sought,”DaimlerChrysler Corp. v. Cuno547 U.S. 332, 352 (2006)
Defendants argue that Plaintiffs’ 1-9 preemptmaim, on which Plaintiffs prevailed, is
separate from the broader preemption claim ¢iaaee them standing. Doc. 672 at 6-1

The Court does not agree. Plaintiffs madsingle preemption claimn their complaint:

-3-
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“In enacting Section 1 of H.B779 and Section 1 of H.R745, amending A.R.S. 88 13}

2008(A) and 13-2009(A), Arizona impermibly intruded on the federal government
exclusive authority to regulate immigrationgiglating in a field occupied by the federa
government and imposing bwnas and penalties on noncitisenot authorized by and
contrary to federal law and policy, all inolation of the Supremacy Clause.” Doc. 19
1 218. The Court cannot parse this clainbatendants suggest, finding one claim bas
on fraud in the I-9 process and another basedther types of fraud. The fact that th
scope of the preempted conduct was ultimadieliermined to be narrower than assert
in Plaintiffs’ complaint does not transform one claim into two.

Defendants further contend that Plaintifis not have standing to seek injunctiy
relief. Doc. 672 at 6. This argumendbnéuses the question of whether there is
justiciable case or controversy with the diges of whether the evidence supports th
injunction Plaintiffs now request‘Whether [a plaintiff] mayultimately be entitled to the
requested injunctive relief is not the same ¢joasas whether [the plaintiff] has standin
to seek injunctive relief.” Disability Advocates, Inc. v. Patersob98 F. Supp. 2d 289
310 (E.D.N.Y. 2009). It idrue that a party attempting ®stablish standing to see
injunctive relief must satisfy thadditional burden adhowing that héis likely to suffer
future injury” absent tb requested injunction.Lyons 461 U.S. at 105. But this
additional burden does nohange the fact thahe question of staling focuses on the
conduct challenged in the complairA plaintiff has standingo seek injunctive relief if
he sufficiently alleges that he is likely to suffer a future injury wisclairly traceable to

the defendant’s challenged conduct and likielybe redressed bthe injunctive relief

' Defendants’ counsel emphasized durm'r%l argument that they had alway
conceded that the use limitation in 8§ 18@)(5) barred application of the Arizon
statutes to fraud committed inetffrorm I-9, leaving no case oontroversK. But the fact
that defendants did not contest part of Plaintiffs’ claim da#schange the scope of th
conduct Plaintiffs challengeda-scope broad enough to e$&btheir standing to litigate

this case. Moreover, as eeitted by the parties’ memoranda on remedies (Docs. 6

6f7f2, t676), the parties still disagree on thepscof the use limitath and its preemptive
effect.
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sought. Id. at 311. The scope of injunctive religarranted by the evehce is a separate

question.Id.

With these clarifications in mind, th€ourt again finds that Plaintiffs have

standing. Defendants’ further arguments angensuasive for the reasons set forth aboy
. M ootness.

Even if Plaintiffs have standing toqueed, Defendants argue that the election
new Maricopa County ShéfriPaul Penzone and the 20¥itten policy change by the
Maricopa County Attorney’s fiice (“MCAQ”) render the case aot. Doc. 672 at 8 n.5.
The Court does not agree.

A. County Attorney.

“A case might become moot if subsequenents make it absdkly clear that the
allegedly wrongful blkavior could not reasonably lexpected to recur. The heav
burden of persuading the court that thellelnged conduct cannot reasonably be expec
to start up again lies with ¢hparty asserting mootnesskFriends of the Earth528 U.S.
167, 189 (internal quotatn marks and citation omittedicCormack v. Herzqg788

F.3d 1017, 1024 (9th Cir.025). “The voluntary cessatiaf challenged conduct doe$

not ordinarily render a case moot be@ws dismissal for mootness would permit
resumption of the challenged conductsasn as the case is dismissedhox v. Serv.
Employees Int'l Uon, Local 1000567 U.S. 298 (2012). Voluntary cessation can m(
Plaintiffs’ claims, however, if Defendantsrcaneet the “stringenstandard” identified
above — absolute clarityat the wrongful behavior calihot reasonably be expected f{
recur. Rosebrock v. Mathig45 F.3d 963, 971 (9th Cir. 2014).

On September 17, 2014 — three monthsraPlaintiffs filed this case — County
Attorney Bill Montgamery formally revised the M@O’s written polioy to prohibit

reliance on the Form 1-9 as eeitce in trial or for chargingurposes. Doc. 589, | 74

Doc. 538 at 29. Defendants allege that this policy change isapenhand entrenchec
because MCAO promptly disnsisd all pending cases basedtlom Form 1-9 and has no

filed identity theft or forgery cdwrges based on a Form I-9 iretlast 2.5 years. Doc. 67
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at 15 (citingWhite v. Leg227 F.3d 1214, 1243 (9thiCR000)). They emphasize thg
County Attorney Montgomery and his progemrs are committed tapholding the law,

and assert that there “is no evidence shouilag they are likely to disregard their swor

—+

duties as public officials, attieeys, prosecutors and officers of the court by chargjng

future identity theft/forgergases in knowing viakion of the Form-9 prohibition.” Id.
The Court does not doubt these assertmnhe County Attorney’s dedication tq
the law, but the burden of estebling mootness is heavy. While a statutory change is
usually enough to render a case moot, agcetive action that is not governed by a
clear or codified proceduresannot moot a claim.”"McCormack v. Herzqg788 F.3d
1017, 1025 (9th Cir2015). Internal policies can be altered, even by succes
administrations.ld.; Bell v. City of Boise709 F.3d 890, 900 (9th Cir. 2013). While th

Court does not question thgood faith of Defendant Mugomery’'s assurances of

compliance, “promises to refrafrom future violationspno matter how well meant, areg

not sufficient to establish mootnessTRW, Inc. v. F.T.C.647 F.2d 942, 953 (9th Cir
1981).

What is more, the 2014 |y only prohibits reliance on the Form [-9 itself, not 0
documents submitted withe Form [-9. Doc. 612-12 40-50. The policyalso prohibits
reliance on the Form [-9 onlfor trial and charging, not for other law enforceme

purposes. Thus, the policy dasst address all of the conduct preempted by federal |

The Supreme Court has made clear that ae“"b@somes moot only when it is impossibje

for a court to grant any effectual rdlwhatever to the prevailing party.Knox v. Serv.
Employees Int’l Union, Local 100®67 U.S. 298 (2012)y(otation marks and citatior
omitted). Because MCAQ’'2014 policy affectonly a portion of the conduct foung
unconstitutional by this Court, a permanemunction woutl provide Plaintiffs with

additional relief

? As discussed below, Bendant Montgomery amended the MCAO policy short
before the recent hear_lngL_on remedies, big #dmendment also is narrower than tl
scope of relief granted in this case.
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B.  Sheriff.

The Court also finds that election of awnsheriff does not moot this case. A
action against a public officer in his officiahpacity “does not @be” when the officer
ceases to hold office while géhaction is pending; instead t]fje officer's successor is
automatically substituted as arfya’ Fed. R. Civ. P. 25(d). A claim may become moot
however, if “a change in parseenders the need for anungtion against alleged future
harm uncertain[.]’ DuPree v. United State§59 F.2d 1151, 115®th Cir. 1977) (citing
Spomer v. Littletond14 U.S. 514, 522 (1974)).

Defendants rely ospomey a civil rights action alleging a pattern of purposeful

racial discrimination by former Alexander Cdyrstate’s Attorney Bgon Berbling. The
plaintiffs brought suit against Berbling imis official capacity and sought injunctive
relief. Spomer414 U.S. at 520. The districowrt dismissed a portion of the claim o
gualified-immunity groundsld. The Court of Appeals reverd, and, while the case wal

pending before the Supreme Court, Berpbnsuccessor (Spomer) took office and w

substituted in the actiond. Noting that “there may nmhger be a controversy between

respondents and any édander County State’Attorney concerningnjunctive relief to
be applied in futuro, [the Supreme Courgmand[ed] to the Got of Appeals for a
determination, in the first instance, e@fhether the former dispute regarding th
availability of injunctive relief againghe State’s Attorneis now moot[.]” Id. at 522. In
doing so, the Court relied on the fact that tivrongful conduct chaed in the complaint
is personal to Berbling, despite the fact that he was also sued in his then capa
State’s Attorney.”ld. at 521.

After Spomey the Ninth Circuit addressed the impact of a change
administration on a coud’ability to grant relief. Hoptowit v. Spellman753 F.2d 779,
782 (9th Cir. 1985).Hoptowitdid not address mootness, but considered whether a

* The Advisory Committee Notto this rule state thaautomatic substitution of
successor officers “will apply vémever effective relief wouldall for corrective behavior
by the one then having officiatatus and power, rather thane who has lost that statu

anEI power through ceasing to taffice.” Fed. R. Civ. P25(d) advisory committee’s
note.
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must make “supplemental findings of faotlicating that the new officer will continue

the practices of his predecessorfdre granting injunctive reliefld. The Ninth Circuit
concluded that such findings menot necessary if “the contiation of the dispute is 3
reasonable inference.ld. It further found that contuation of a dispute can reasonably
be inferred if the dispute is based on “indtdnal practices” rather than “idiosyncrati
abuses of the particular members of the outgoing administratiteh.” Thus, if the
challenged conduct in this casmeses from an establishedlipg or a recurrent practice of
MCSO officials, the case is notaoted by a changm sheriff. See Am. Civil Liberties
Union of Mississippi, Inc. v. Fingl638 F.2d 1336, 134th Cir. 1981).

The Court cannot concludeat MCSO'’s extensive prace of seizing and relying
on Form I-9s and accompanying documents nspli an “idiosyncratic abuse[] of the
particular members of ¢ outgoing administration.” Hoptowit 753 F.2d at 782.
Although many of the factual allegations instltase focused on former Sheriff Arpai

and his statements, Plaintiffsalprovided evidencef an establishenhstitutional policy.

Over a period of several years, MCSO cornidd®ver 80 workplace raids resulting in the
arrest of over 800 employees. Doc. 520 atl3&;. 573, 1 80. MCSO regularly seized

Form 1-9s and accompanying dwgents during these raidand submitted these tg

MCAO when referring cases f@rosecution. Doc. 538 at 2Boc. 573, 1 80; Doc. 525
at 12; Doc. 589 at 48. What is more, BIO used state grant monies from the Leg
Arizona Workers Act (“LAWA”) tofund the salaries of a specialized unit responsible
carrying out the workplace raids. ©d&20, 1 52; Doc. 573, { 52.

The evidence thus suppsra conclusion that MCS$ violation of the use
limitation in 8 1324a(b)(5) wasa policy or practice, not merely the result of form
Sheriff Arpaio’s personal conduct. Because Court reasonably can infer that th
dispute will continue under Shi#rPenzone, the Coticannot find that Plaintiffs’ claims
against Sheriff Penzone are mootHoptowit 753 F.2d at 782see alsoCiudadanos
Unidos De San Juan v. Hitdpp Cty. Grand Jury Comm’rs622 F.2d 807, 822 (5th Cir

1980). This conclusion isrsingthened by @ general unwillingness aiurts to find a

-8-

\J

jal

for

D
—

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

claim moot absent a clear indication “ththe allegedly wrongfubehavior could not

reasonably be expected to recufriends of the Earth528 U.S. 167, 189, and the fa¢

that Sheriff Penzone has provided the @awith no declaratio or other evidence
suggesting that he intendsdiscontinue use of I-9 fms and related documents.
[I1.  Injunctive Relief.

A. Clarification of the Scope of Preemption.

In its previous order, the Court foutitat Defendants are preempted “from usif
the Form I-9 and accompanying documents farvéstigations or prosecutions @
violations of theArizona identity theft and forgery stagst” Doc. 623 at 2. Reviewing
relevant statutory and regulatory languabpgislative history, ad other sources, the
Court found that “Congress clearly and manifesttgnded to preempt . . . application
the Arizona identity theft and forgery statutes to unauthorized alien fraud committ
the 1-9 process.”ld. at 28. The parties’ recent briefing makes clear that the Court 1
be more precise in defining the scagehis preemption. Doc. 654.

Congress’s most direct expression regarding the preemptive effect of th
process is found in the use limitation &f1324a(b)(5): “A form designated o
established by the Attorney General undeis subsection [the Form 1-9,] and an
information contained in or appended t@lsdorm, may not be esl for purposes other
than for enforcement of thishapter and sections 1001,280 1546, and 1621 of Title
18.” 8 U.S.C. § 1324a(b)(5); Doc. 623 .he question is wheth&ongress intended tg
preempt the use of items beyond those specifically mentioned in this use limitation
Form 1-9 and information “contained in or appked to such form.”Plaintiffs argue that
Congress intended to preempt the use€‘ioformation and doements submitted by
workers as part of the |-9 verification pess — even if not attached to the 1-9 |
employers or if separated by law enforesm from the [-9 inthe course of an
investigation[.]” Id. at 6. Plaintiffs also argue rf@a broad understanding of the wor
“use” to include reliance on the I-9 andated documents for any law enforceme

purpose, not just to prove crime in court.ld. at 12. To ensure compliance with th
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broadened preemptive intent, Plaintiffs wibllave the Court bddefendants from even
possessing 1-9s or related documenthair files. Doc. 654 at 17.

Defendants argue that preemption isitéd to the items sxified in the use

limitation — the 1-9 and documenpéysically attached to itDoc. 672 at 11. Defendant$

also argue that “use” meamsore than simplypossessing the documents — that so
affirmative action is requiredd. at 13.

If one were to look only to the languagk§ 1324a(b)(5), the scope of preemptid
could be narrowed to the Form I-9 and doemts physically attached to it. The ug
limitation refers only to the Form I-9 and “orinmation contained in or appended to su
form,” and append means “to attach,” “affigl “add as a suppieent or appendix.”
Merriam-Webster's Collegiate Dictionary &6 (10th ed. 2001). But other statutot
provisions suggest that Congress had a broader intent.

Section 1 of the 1-9 form requires a poestive employee to provide his or hd

name, address, date of birth, and so@austy number, and to swear under penalty

perjury that he or she is a citizen or patil of the United States, a lawful permangnt

resident alien, or an alien authorized torkvon the United States. In section 2 of th

form, the employer must identify documentse employer reviewed to verify the

employee’s identity and work authorizatiohhe regulations identifgpecific documents,
referred to as “List A” documents, that cha used by a prospective employee to sh
both identity and authorization to work.These include U.S. passports, permang
resident alien cards, or federal employmeauthorization documents. “List B’
documents can be used to show identity, and include items such as driver’s licen

state, federal, or school ID cards. “List @3cuments can be usea show employment

* Plaintiffs would provide for an exception allowing Defendants to maintai
copy of the related documentghey could show that thdocuments were submitted fg
reasons outside the 1-9 process. Doct &b 17. Additionally “where a document
typically used in the I-9 process was mofact the documerdubmitted by the employes
to show identity and/or empyment authorization, theMCAO may be permitted to
retain a copy of the I-9 in the prosecutofild for the sole purpasof showing that the
documents do not correspondd. at 17 n.11.
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authorization, and include social securdgrds and other federally- or tribally-issue
documents. 8 C.F.R. 8§ 274a.2(b)(1)(v).

A prospective employee must show thepérger either a List A document or &

combination of List B and List C documentd/hile an employer is not required to attag
copies of List A, B, or C documents to therm 1-9, he is requigeto examine them in
order to verify that the individual is awathzed to work in tb United States. Theg
employer then attests on the Form I-9 that has made the védation. 8 U.S.C.
8§ 1324a(b)(1)(A). Thus, prospective emplegemust present, and employers my
examine, List A, B, or C documents inder to comply withthe federal employment
verification system.

Section 1324a(b)(4) permits an employer make and retaircopies of any

documents presented by a grestive employee in the vé&oation process, but makes$

clear that the copies can be maintainedyaonl. for the purpose of complying with” the

verification system. 8 U.S.C. § 1324a(b)(@@e alsB C.F.R. § 247a.2(b)(3). There i
no requirement that the docuntgmr copies be attachedttee Form I-9and, under the
relevant regulations, copies mdge retained withthe Form I-Qor stored with the
employee’s records.” 8 C.F.R. 8§ 274a.2(b)@mphasis added). Thus, the statute g
regulations contemplate that List A, B, a@ddocuments used to satisfy the 1-9 proce
need not be attached or appeddo the I-9 form and needtrime filed with the form, and
yet also make clear that copies retairted the employer may be used “only” fo
employment verification. This suggests tRaingress intended togiect more than the
[-9 and documents physically attacheditto The Court sees no logical reason wk
Congress would prohibit stataw-enforcement officers fra using the Form 1-9 and
documents physically attachdd it, and yet permit thento use List A, B, and C
documents submitted witlh9 simply because thewere never staplew the -9 or were

stored by the employer in a folder separate from the I-9. This is particularly true

one considers other statutory sections.
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Section 1324a(d) provides guidancer féuture variations of the federa
employment verification system. It makes cldéet even if the Fornk9 is replaced or
new documentation requirements are createzluse limitation will ontinue toprohibit

use of the employment verification systenn fon-enumerated purposes. The staty

states that “[tlhe system may not be usadlaw enforcement purposes, other than for

enforcement of this chapter sections 10011028, 1546, ah 1621 of Title 18."

8 U.S.C. 8§ 1324(d)(2)(Fxee als®B U.S.C. § 1324(d)(2)(Eprohibiting the use for non-
enumerated purposes of any new documewctoi designed for the federal employme
verification system). This suggests tHabngress intended tbar the use of the
verification process itself, not just the 1-Qdaphysically attached documents, in state |
enforcement. Additionally, 8 1324(d)(2)(®@yovides that “[a]ny personal informatiof
utilized by the system may not be madaikable to Government agencies, employe
and other persons except tee thxtent necessary to verify that an individual is not
unauthorized alien.” This limitation is not restricted to infonoratcontained in or
appended to any specific document, bupligs generally to the federal employmel
verification system.

Statutes imposing criminal, civilnd immigration penalties for fraud committe
in the employment verificatioprocess also reflect a congressional intent to regu
more than the Form I-9 anghysically attached documeant For example, 18 U.S.C
8 1546(a) prohibits use of false documentseSgribed by statute or regulation . .. §
evidence of authorized . . . playment in the United States.As the Court noted in its
previous order, this refers to List A anddGcuments — documents that may be used
show federal work authorization in the lpgocess. Doc. 623 at 15-16 (citing 8 C.F.
§ 274a.2(b)(1)(v)). Likewise, 18.S.C. 8§ 1546(b) providesiminal penalties for using
false identification documents or false attgetes in the 1-9 process. These criming
provisions are not limited to doments attached to the Form 1-9.

Similarly, 8 U.S.C. 8§ 1324c(a)(4) poses civil penaltie®n individuals who

“accept or receive or [] providany document lawfully issuetb or with respect to a
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person other than the possessor (includingeeeased individual) for the purpose of
complying with secon 1324a(b)” — the statute thateates the federal employment
verification process. Section 1324c(a)(43caprovides civil penalties for the making,
using, or receiving of false documents or doeuats issued to anothperson in order to
satisfy a requirement or receive a benefitler Chapter 12 of Titl8. These statutes
include no requirement that the docemts be attached to a Form I-9.

With respect to federal immigrati penalties, 8 U.S.C. 8§ 1227(a)(3)(D)(

o

provides that “[a]ny alien who falsely represemishas falsely represented, himself to be
a citizen of the United States for any pugas benefit under this chapter (including
section 1324a of this title) cany Federal or State law deportable.” The parallel
provision in 8 U.S.C. § 1182(®)(C)(ii)(1) similarly stateghat “[a]ny alien who falsely
represents, or has falsely represented, hintseherself to be a citizen of the United
States for any purpose or béheander this chapter (includg section 1324a of this title
or any other Federal or State law is inagsible.” These provisions impose immigratign
penalties on any fraud committed to dematstrwork authorization pursuant to thie
federal employment verification system dédigshed in 8 1324a. This includes fraud in
documents used to establishrw@uthorization or identifidgon, regardless of whethe
they are attachei a Form I-9.

These statutes make clear that Congress intended to regutatéhano the use of
the Form I-9 and physicallyttached documents. Congregsecified that any future
employment verification system could not be used for local ladereement purposes.
Congress imposed criminal, civil, and rmgration penalties on fraud not only in the
Form 1-9 and physically attached documebig, also in other documents used to proye
work authorization. The Court continueshimld the view that Congress did not intend to
preempt state regulation of @ré outside the federal employnieverification process, as
stated in its summary judgmieruling. Doc. 623. But the Court concludes from the

provisions reviewed aboveahCongress’s preemptive intemas not limited to the Form

[-9 and physically attachedocuments. Congress also regulated — and intended to
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preempt state use of — otltercuments used to show employment authorization under

federal system. As the Ninth Circuit has edht“field preemption can be inferred . .|.

where there is a regulatory framerk so pervasive . . . th@ongress left no room for the
States to supplement it¥alle del Sqgl 732 F.3d at 1023 (interhquotation and bracketg
omitted); Laurence H. Tribémerican Constitutional Lavg 6-31, at 1206-07 (same).
This conclusion is suppid by the legislative histprof the Immigration Reform
and Control Act, which reflects Congress’s]dncern . . . that véication information
could create a ‘paper trail’ resulting in thaiation of this information for the purpose
of apprehending undocumentediens.” H.R. Rep. 99-&glll) (1986) at 8-9. If

documents presented solely to comply vilie federal employment verification systel

could be used for state law enforcement pugpaso long as they were not physically

attached to a Form 1-9, this congresslantent easily would be undermined.

The Court’s conclusion ialso supported by recent decisions from other cou
Reviewing the use limitatiomna several other provisions of § 1324a, the Supreme C
found that “Congress has made clear . . . #mt information employees submit t
indicate their work statudmay not be used’ for purposether than prosecution unde
specified federal criminal statutes fivaud, perjury, and related conductArizona v.
United States567 U.S. 387 (2012) (citing 8 U.S.C. 88 1324a(b)(5), (d)(2)(F)-(f
(emphasis added). The Ninth Giricreached a similar conclusioklnited States v.
Arizong 641 F.3d 339, 35%th Cir. 2011),aff'd in part, rev'd in part and remanded
(reviewing 8 U.S.C. § 1324a @rinding that the federal employment verification syste
and any personal information it contains carfmoused for any noerumerated purpose
including investigating and prosdimng violations of Arizona law).

In summary, the Court concludes thangress clearly and manifestly intended
prohibit the use of the Form [-9, documeattached to the Form9, and documents
submitted as part of the 1-9 employment freaition process, whether attached to tf
form or not, for state law éorcement purposes. Further,the Supreme Court found ir
Smith v. United StateS508 U.S. 223, 228 9B3), the ordinary meang of the term “use”
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Is “to employ’ or ‘to derive service from.’Id. at 229 (quotingAstor v. Merritt,111 U.S.
202, 213 (1884))see alsdBlack’s Law Dictionary 1681 (9tkd. 2009) (defining “use” as
the “application or employment of sometfi). The Court will adopt this ordinary
meaning of the word “use.” Thus, the Coholds that Defendants are preempted frg
(a) employing or relying onb) any documents or infimation (c) submitted to an

employer solely as part of the federal payment verification process (d) for an

investigative or prosecutat purpose under the Arizona identify theft and forgery

statutes. As Plaintiffs concede, Defendangés/ use List A, B, o€ documents submitteg
in the 1-9 process if they we also submitted for a purposndependent of the federa
employment verification system, such as tondaestrate ability to drie or as part of a
typical employment application.

B. Irreparable Harm and Balance of Hardships.

“An injunction is a drastic and extraordiny remedy, which shddi not be granted
as a matter of courseMonsanto Co. v. Geertson Seed Farf&l U.S. 139, 165 (2010)
In order to obtain a permanent injunction, amiéi must satisfy four factors: “(1) that it
has suffered an irreparable inju (2) that remedies availablat law, such as monetar
damages, are inadequate to compensate &bririjury; (3) that, onsidering the balance
of hardships between the plaintiff and defant, a remedy in equity is warranted; af
(4) that the public interestould not be disserved laypermanent injunction.fd. at 156-
57. “The decision to grant ateny permanent injunctive lief is an act of equitable
discretion by the district court.’eBay Inc. v. MercExchange, L.L,G47 U.S. 388, 391
(2006).

1. Harm.

Plaintiffs must show that they face a “present or imminent risk of lik
irreparable harm” in order to obtain injunctive relieMonsanto 561 U.S. at 162.
Although a defendant’s voluntary cessationcbfllenged conduct does not ordinari
render a claim concerning that conduct mdtots “an important factor bearing on thg

guestion whether a court should exercise it®grdo enjoin the dendant from renewing
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the practice.” City of Mesquite vAladdin's Castle, In¢.455 U.S. 283, 289 (1982
(noting that abandonment of challenged conalo®s not deprive the court of power {0
resolve a claim concerning éhchallenge case, but provideslevant information on
whether the court should exercise dsscretion to grant injunctive reliefsee also
Milwaukee Police Ass’n v. Jonek92 F.3d 742, 748 (7th Cir. 1999).

a. Likelihood of Harm Caused by MCAO.

Defendants argue that no injunctiomosld be entered against Defendahnt
Montgomery because Plaintiffs cannot shawpresent or imminent risk of likely
irreparable harm. They noteat MCAO never had a writtepolicy directing prosecutors
to charge on the Form9, Defendant Montgomery hasken steps to ensure that MCAQ
prosecutors do not file Form 1-9 chargedontgomery and his prosecutors haye
“demonstrated compliance anelsponsiveness to this Cowsridrders” and are bound by
sworn ethical and professional duties to uphble law, and prosetians are matters of

public record subject to public scrutiny as vasljudicial oversightDoc. 672 at 15.

On September 17, 2014, Defendant Montgomery issued a policy prohihiting

MCAO prosecutors from relying on the Form 1-9 as eviddnaestablish any element of

a crime or in charging decisions, and @wr cases based on the Form -9 were

> Defendants argue that Plaintiffs musiso show “a cognizable danger of |a
recurrent violation” befor¢he Court may grant injunctiveelief. Doc. 672 at 14 (citing
Fed. Election Comm’n v. Furgatcl869 F.2d 1256, 1260 ¢® Cir. 1989)) (quotation
marks omitted). But this requirement, as @adptdoes not appear the cited opinion,
and Furgatch was addressing whether an injunctioould be issued under 2 U.S.C.
84379 (now 52 U.S.C. 80209) in response to violatis of the Federal Election
Campaign Act. Id. The court noted that “in cas@svolving statutes which give theg
courts the discretion to issue injunctions o ltlasis of past violations, the federal courts
have consistently held thtdte party moving for the injuncih must show only that there
Is a ‘likelihood’ of future violations.” Furgatch 869 F.2d at 1261. The Supreme Court
has made clear that a findirg irreparable harm in ghcommon law injunctive relief
analysis requires a showing @giresent or imminent risk ofikely irreparable harm.”
Monsanto Co. v. €ertson Seed Farm§61 U.S. 139, 162 (2@). Thus, the Court will
consider the present or future risk ofeparable harm without imposing a separate
requirement of “a cognizable dargof recurrent violation.”Furgatch 869 F.2d at 1260.

14
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dismissed. Doc. 520, 1 83. The policyl diot address reliance on other docume
submitted in the [-9 process $hhow work authorization or @htity. On March 8, 2017,
MCAQO issued a revised policy. Doc. 683.he revised version std that, “[flor the
purpose of reviewing Identity Theft areébrgery submittals, Federal 1-9 Forms ar
documents appended to the Form 1-9 mayhbsotsed and/or relied upon for establishif
the elements of the offense and are nobéoconsidered as mmissible evidence to
establish a reasonable likelihooficonviction.” Doc. 683-1 a8. As Defendants maks

clear, the appended documents referredntdhis policy are only those which arg

“physically attached” tahe Form [-9. Doc. 672 at 12Further, the revised language

does not prohibit all reliance on Form 1-9 angp@pded documents. Rather, it focuses
evidentiary use and does not appear ptohibit use for other purposes such i
interrogating suspects or obteig warrants or subpoenas.

Although the MCAO policy canges do not “address[] all of the objectionabl
conduct identified by the CouNYhite 227 F.3d at 1243, the Ga finds that Defendant
Montgomery has made a good faith effortcmmply with the requirements of federa
law. This fact is highly relevant in delang whether Plaintiffs can make the showir
required for injunctive reliefAs one court has explained:

Cessation of the allegedly illegal camd, though not rendering a claim

moot, nevertheless may affect the abilityobtain injunctive relief, as by

iImpacting the ability to show substahtéand irreparable injury. The court
retains the power to grant injunctivelief, but the moving party must still
satisfy the court that injunctive lref is required. The necessary
determination is that there existsns® cognizable danger of recurrent
violation, something more than the magossibility whichserves to keep

the case alive. In a situation such as this one, in which the challenged

conduct has been discontinued with a espntation that at least part of the

challenged conduct would beescinded, the district court will have to

determine whether injunctive relief is still appropriate, or whether only
declaratory relief is available.

Milwaukee Police Ass’n v. Jone$92 F.3d 742, 748 (7th 1Ci1999) (citations and

guotation marks omitted). Given Defentldontgomery’s genuine efforts to comply
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with federal law, the Court cannot find thataiRltiffs face a “present or imminent risk of
likely irreparable harm” from 1-9 related inw&gtions or prosecutions by the MCAQ.
Monsantg 561 U.S. at 162. The Court will ten declaratory relief, and believes the

MCAO will apply that declaration in fashiarg a policy that willeliminate any risk of
irreparable harm to Plaintiffs.
b. Likelihood of Harm Caused by MCSO.

The Court cannot reach the same cosiolu with respecto the MCSO. The
MCSO engaged in a years’ lopgactice of workplace investgjons in which it regularly
seized employment recordscinding Form 1-9s. Doc. 623 at 12. The MCSO submitt
Form 1-9 and other documents from the |-8gass for charging puoges. Evidence in
the record shows théhe MCSO used the Form 1#0r investigatory purposesSee, e.g.
Doc. 621-16 (2012 report by MCSO regaglian interview with ammployee suspectec
of committing employment-reladeidentity theft or forgeryduring which the employee
was questioned about a seizedritd-9 on which he had prowd a false social security
number); Doc. 654-2 at 13 (MCSO SergeBnbckman identifyinga seized Form -9

completed by Plaintiff Cervantes Arreola).

Defendants do not appear to dispute fimsling. Rather, they argue that the

practice was unique to Sheriff Arpaio. D&¥2 at 16. Defendants note that Plaintif
brought claims only against the MCSO despite fact that 23 diffeent law enforcement

agencies submitted identityeth and forgery cases to MO between 2005 and 2015,

Id. Defendants also argue that “Plaintiffave not shown and cannot demonstrate t
Sheriff Penzone will pursue the same pekcand priorities” as Sheriff Arpaidd.
Defendants cite a Fifth Circuit caser fthe proposition that “a court may ng
exercise its equitable discretion to dgraprospective injunctive relief against th
successor[] [administration] without a strogtual basis apart from the mere allegatio
of the complaint for concludg that they will continue the illegal practices of the
predecessors.”Am. Civil Liberties Union of Mississippi, Inc. v. Find38 F.2d 1336,
1345 (5th Cir. 1981l The issue irFinch was whether a claim would be dismissed
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moot following a change in administratiomd. It did not address whether a change |in
administration precludes injuncéwrelief. What is moref-inch seems to indicate tha
where there is a basis for finding thae ttchallenged activities we a matter of state
policy or a recurrent practice dtate] officials, rather thamiosyncratic abuses of the
particular members of the outgoing administna{,]” there existsa basis for concluding
that the challenged activities are likelydontinue under the new administratiotd. at
1346-47.

Here, seizures of documents submittedh@ Form 1-9 process were part of the
sheriff’s office practice for seven years. Db88 at 18-19, 28; Do&20, 1 59; Doc. 573,
1 59. Although the workplace investigatiomere ultimately abandoned in late 2014,
over 80 such investigations were compled@d resulted in the arrest of 806 employees
who were almost all unauthorized alienld. Moreover, the invegations and document
seizures were carried out by MCSO emplayercluding a specialized unit organized {o

investigate violations of themployer sanctions law. Do620, § 94; Doc. 573, { 94

9%
Q.

This specialized unit was overseen by two défd sergeants from the time it was creat
in 2008 until it was disbandad 2015. Doc. 520, § 95; Dob73, 1 95. Thus, although
the challenged activities may have occurredar the administration of former Sheriff
Arpaio, there is no doubt that they weretd a wider practice of MCSO employees.

Moreover, MCSO submitted the highestmber of employmedsrelated identity
theft and forgery cases to MCAO. Doc. 623-2 at 19. According to Defendants’ exper
MCSO submitted 662 such casesile the other 22 law enfeement agencies submitted
a combined 692 casehl.

Even more relevant, the new sheriff has not provided any evidence regarding h
planned policies with respect identity theft and forgery ingtigations. Given the long
and entrenched nature of the MCSO practiceelying on documentssed in the Form I-
9 process and the lack of any evidenceanfintended changm policy, the Court
concludes that Plaintiffs have satisfied tleguirement for injunctive relief against th
MCSO.

D
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C. Whether theHarm isIrreparable.
Defendants argue that Plaffs have not shown that their harm is irreparab

Doc. 672 at 16. More specifically, Defendants argue that Plaintiffs have:

an adequate remedy at law for any riga to criminaldefendants resulting
from any future Form 1-9 charges. d&f line prosecutor errantly files a
charge that violates the use limitatidhe state criminal court can suppress
the Form I-9 evidence arad/dismiss the charge. Criminal defendants can
file direct appeals or petitions fgost-conviction relief. Habeas corpus
petitions are also available. And dedf@nts whose arrests or prosecutions
violate clearly established law can pugsa civil claim under 42 U.S.C. §
1983.

The Court cannot conclude that a motiorstippress, or post-conviction relief, g
even a later action under 8 1983 will redress all of the harm caused when a pel
arrested, indicted, and prosemdit on criminal charges. Ilfcasyriders Freedom
F.I.G.H.T. v. Hannigan92 F.3d 1486 (9th Cir. 1996%he Ninth Circuit rejected the
argument that the availabilitgf a defense at trial was an adequate legal remedy f
violation of the Fourth Amedment. 92 F.3d at 1501. d&MNinth Circuit explained:
“Because the Fourth Amendmentaddishes the right of the pdepto be secure in their
persons against unreasonablarskes and seizures, howeute wrong that the Fourth
Amendment is designed to prevent is ctetgxrl when a motorcyclist is cited withou
probable cause.”ld. (alterations incorporatednd quotation marks omittedjee also
Zepedav. U.S. I.LN,.S/53 F.2d 719, 72(9th Cir. 1983).

Here, genuine harm occunden individuals are arresten charged with identity
theft or forgery based on inmimation submitted in the fecld employment authorization
process. Plaintiffs are furth@armed when this informatias used in an investigation
that leads to prosecution, evénthat prosecution ultimatelyails or is not based on
documents submitted in the9l-process. The availdiby of suppression or post-
conviction relief simfy does not remedy the harm moapprehension, arrest, and

formal criminal charge. Indeed, there generally no adequategal remedy for an
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unconstitutional depration of liberty. See Seretse-Khama v. Ashgréft5 F. Supp. 2d
37, 53 & n.20 (D.D.C. 2002) (compiling cassaying the same). The Court concludes
that Plaintiffs have shown a &khood of irreparable harm aigpst Puente members. Asja
result, the Court need not determine whettier taxpayer Plaintiffor Puente as an
organization independent of its meend will suffer irreparable harm.

2. Balance of Har dships.

In deciding whether to grant a perneah injunction, “courts must balance the
competing claims of injury @hmust consider the effect @ach party of the granting or
withholding of the requested relief . . . [argtjould pay particular regard for the public
consequences in employing the awtdinary remedy of injunction.Winter v. Nat. Res.
Def. Council, Inc. 555 U.S. 7, 24 (2008) (qudian marks and citations omittedee
Amoco Prod. Co. v. Vill. of Gambell, Alask&0 U.S. 531, 546 12 (1987) (finding that
the standards for a permanent injunction “essentially the sameds for a preliminary
injunction). The Court has already concludkedt Defendants’ use of the Form [-9 and
other documents submitted ireth9 process to investigaand prosecute undocumented
aliens is preempted by federal law. eTgovernment “cannot suffer harm from gn
injunction that merely endsn unlawful practice.”"Rodriguez v. Robbing15 F.3d 1127,
1145 (9th Cir. 2013). Moreover, “[i]t is clednat it would not besquitable or in the
public’s interest to allow thetate to violate the requiremerat federal law, especially
when there are no adequate remedies availabMdlle del Sal 732 F.3d at 1029
(quotation marks and citations omitted, alterations incorporated).

Although considerations ofomity and federalism must factor into a courf
determination of whethdo grant injunctive reliefD’Shea v. Littleton414 U.S. 488, 499

S

(1974), comity does not prohibit a federal dduom issuing an injunction affecting stat
law enforcement matterglawkins v. Comparet-Cassard51 F.3d 1230, 1237 (9th Cir

D

2001) (finding that a plaintifhad standing to seek anungtion of state law enforcement
matters where he demonstrated a likelihoodreparable injury irthe absence of such

relief); see also Easyrider92 F.3d at 1500. Rather, citynand federalism may properly
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be considered by ensuring tithe scope of the injunctiveslief is narrowly tailored to
address the identified harmSeeClark v. Coye 60 F.3d 600, 603-04 (9th Cir. 1995
(“Due to concerns of comity and federalism, the scope of federal injunctive relief ag
an agency of state government must always be narrowly tailored to enforce f¢
constitutional and statutory law only.”)

C.  Scopeof Injunction.

As stated, injunctive relief “must be tada to remedy the specific harm allegeg.

An overbroad injunction i®n abuse of discretion.Lamb-Weston941 F.2d at 974.
Injunctive relief “is historically ‘@signed to deter, not punish[.]Rondeau v. Mosinee
Paper Corp.422 U.S. 49, 62 (1975) (citation omitted).

Plaintiffs ask the Court t@njoin Defendants from ralyg in investigations or
prosecutions on the Form [-9 any information or documensubmitted solely in the 1-9
verification process. Doc. 654 at 12-14, I6- Plaintiffs alscseek the creation of g
state-court presumption wherebgy List A, B, or C document presented in an ident
theft or forgery prosecution gresumed to have been subndttes part of the 1-9 proces:
unless MCSO can show that the -9 doesmention the document, or there is eviden

that the document was submitted for another purpddeat 13. Plaintiffs ask for an

ains

rder

~t

y

U7

additional presumption that “when the charges submitted for prosecution by MCSC

include A.R.S. 8§ 13-2008(A) for employment A.R.S. § 13-2009(A)(3), and the othe
documents in the investigation file are nottleé type that would based to ‘obtain’ or
‘maintain’ employment — aspposed, for example, 8electing a tax withholding rate o
opting in to a direct deposit program, MCSMuld be presumed to have relied on al
available 1-9 or associated daouvants in its investigation.ld. at 14. Finally, Plaintiffs

request that the Court require its injunctionbi® circulated as soon as possible to

relevant personnel and be incorporated fiotonal written policis and regular training
programs of the MCSOId. at 14, 17. To ense compliance, Plaintiffs ask the Court t
retain jurisdiction over the sa for two years to provide iglance, resolve disputes, anc

if necessary, exercise its contempt power.at 18.
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Plaintiffs’ proposednjunctionis too broad. First, whilé is correct that federal
and state courts have created burdentisbifmechanisms in & Fourth Amendment
context, Plaintiffs identifyno case in which a federal stlict court has created 4
presumption to be applied state court criminal casesSee, e.gDubner v. City & Cty.
of San Francisco266 F.3d 959, 965 (9th Cir. 2001) (cdtey Plaintiffs in support of their
requested presumptioniReams v. City of Tucspi@O1l P.2d 598, 600 (Ariz. Ct. App
1985) (same). Even if the Court had swtpower, its exercise in this case wou
constitute an unnecessary intars into the workingsof state courts. State courts a

fully capable of applying the preetgm law established by this case.

Nor does the Court conclude that prolothgaipervision or specified training i$

necessary. The Court wigermanently enjoin MCSG@rom engaging in preemptec
action, and concludes that such an injunci®sufficient to affordthe relief to which
Plaintiffs are entitled. The terms of the pamant injunction will beset forth at the end
of this order.

Plaintiffs ask the Court to issuejunctive relief jointly against MCSO andg
Defendant Maricopa County. The Court hi@asnd Maricopa Countjyo be liable for the
sheriff's actions in this case. D0623 at 40-41. This finding dflonell liability was
based solely on the sheriff's position afiral policy maker forMaricopa County, and
Plaintiffs have submitted no evidence th#icers or employees of Maricopa Count
outside of the MCSO or MCAMave engaged in conduct causing Plaintiffs’ injurig
Nor does it appear that the Maricopa Cyuhoard has authorityo control the law
enforcement policies or practices of the MCSE2eA.R.S 8§88 11-25111-441(A)(1), (2);
Hounshell v. White202 P.3d 466, 471 (Ariz. Ct. Ap@008). Because injunctive relie
“must be tailored to remedy the specific haafteged[,]” and Plaintiffs have not showi
how an injunction against Maricopa Coumtguld remedy their injury, the Court will nof
grant injunctive relief against Maricopa Countf.amb-Weston 941 F.2d at 974.

Plaintiffs do not appear to seek injunctive retigainst the State of Arizona. Doc. 654.
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V. Expungement.

Plaintiffs seek expungement of the corians of Plaintiffs Cervantes Arreola an
Estrada Fernandez because itttmnvictions involved unconstitutional applications ¢
[A.R.S. 8 13-2009(A)(3)] irviolation of the federal udemitations.” Doc. 654 at 19.

A request to expunge recaraf conviction is a request “destroy or seal the
records of the fact of theefendant’s conviction[.]’United States v. CrowelB74 F.3d

f

4

790, 792 (9th Cir. 2004). Expgement does not vacate, set aside, or otherwise affect the

legality of the conviction.ld. “Accordingly, expungement, #hout more, does not altel
the legality of the previous convictiom@ does not signify that the defendant w
innocent of the crime to vith he pleaded guilty.”Id. (quotation marks and citatior
omitted).

“Congress has not expressly grantedthie federal courts a general power
expunge criminal records.id. at 793. But the Ninth Citgt has identified “two sources
d

our inherent authority.”ld. at 792. Statutory authority st at issue here, but “federg

of authority by which courts may expungeaeds of criminal conviction: statutes an

[0

courts have inherent power to expunge crahinecords when necessary to preserve basic

legal rights.” Shipp v. Todd568 F.2d 133, 134 {9 Cir. 1978) (quotindJnited States v.
McMains 540 F.2d 387, 389 (8t@Gir. 1976)). This power is “limited to expunging th
record of an unlawful arrest conviction, or to coring a clerical error.”"United States
V. Sumner226 F.3d 1005, 1014 (94ir. 2000). Expungemembnstitutes “a ‘narrow,
extraordinary exceptigh one ‘appropriately used onlyn extreme circumstances.”
Crowell, 374 F.3d at 796 (quotingnited States v. Smitl®40 F.2d 395396 (9th Cir.

1991) (per curiam))Shipp 568 F.2d at 134 n.1.

The Ninth Circuit has made clear thatdefendant “cannot use a motion f
expungement to make an ‘end-run’ around gatred post-conviction remedies, such
habeas corpugsoram nobisandaudita querelapr others[.]” Crowell, 374 F.3d at 796.
As a result, a defendant “must first obtaijudgment that her conviction was unlawful

before seeking expungemenkd. This rule protects foundational principles, as “[t]h
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expungement of an accurate record of Edvarrest and conviction necessarily disrupts

this balance of power and, in doing so, &tek the principles of federalism upon whig
our system of government is founded&tmneyr 226 F.3d at 1014.

Plaintiffs acknowledge th€rowell rule, but argue that it does not apply he
because it involveda request to expuegrecords of a federal conviction, wherex
Plaintiffs seek to expunge state convictiob®c. 680 at 12-13 & n.134. Plaintiffs also
emphasize that their request raises the isduithe Court’'s authority to expunge stat
convictions obtained in viation of constitutional rightsinder 8 1983[,]” while the
defendant inCrowell filed the motion directly inher criminal case and sough
expungement “based solely on pedaral deficiencies at trial.ld. at 12 & n.14. The

Court does not find these distinctions megfuh First, considations of federalism

counsel the Court to exercise greater cautidorbedisturbing a state court convictior).

Second, theCrowell defendant, like Plaintiffs, allegethat her conviction was invalid
because it violated her constitutional rightsd get the Ninth Circuit declined to gran
relief. 1d. at 793 (alleging violationsf Fourth and Sixth Ameatment rights). Third, the

Supreme Court has unequivocally held ti$1983 is not the proper vehicle far

challenging the validit of a conviction. See Heck v. Humphrepl12 U.S. 477, 482
(1994) (“Even a prisoner whioas fully exhausted available state remedies has no c
of action under § 1983 unlessdauntil the conviction or sentea is reversed, expunged

invalidated, or impugned by the grant of a writ of habeas corpus.”).

Citing Shipp 568 F.2d 133, anMaurer v. Individually & as Members of Lo$

Angeles Cty. Sheriff's Dep®91 F.2d 434, 436 (9 Cir. 1982), Plaintfs argue that there
is “little question” that federal courts have the power to expunge state convic
obtained in violation of the&Constitution in a § 1983 caseDoc. 680 at 12 & n.13.
Neither case supports Plaintiffs’ assertion.

Shippreversed a district court dismissalao§ 1983 claim seeking a declaration

invalidity and expungement of a Montana stateglary conviction. 568 F.2d at 133.

The district court had dismisgé¢he action for failure to s&t claim and because it foun
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the state court clerk immune from such an actitth. The Ninth Circuit held that the
district court erred because “federal coumsse inherent power to expunge crimin
records when necessdxy preserve basic legal rights[g@hd immunity for state officials
in the performance of judicial functions “doest extend to suits fainjunctive relief.”
Id. at 134. The case was remanded to tistrici court “for a determination of the
guestion of expungement.td. While it does not appearahthe plaintiff's conviction
had previously been found invalid, the Nir@ircuit expressed no opinion as to wheth
expungement was available. It did empbashowever, that “[tihe power to orde
expungement of a state arrest record isreomaone and should beserved for unusual
or extreme cases, for examglehere the arrest itself wamn unlawful one, or where thq
arrest represented harassing action by thegoor where the statute under which th
arrestee was prosecutedsatself unconstitutional.”ld. at 134 n.1 (citation omitted).
Maurer is a 8§ 1983 case in which theapitiff sought, among other things,
declaration that his arrest by California state police was invalid on federal constituf
grounds and a permanent injtioa prohibiting the disseminatn of his arrest record.
691 F.2d at 435. The Ninfhircuit found that the distriatourt had “erred in summarily]
dismissing Maurer's expungement actionld. at 437. Maurer cited Shipp for the
proposition that “[i]t is well siled that the federal courteve inherent equitable powe

to order the expungement of local arrest rds@s an appropriate remedy in the wake

police action in violatiorof constitutional rights.” Id. (citations and quotation marks

omitted). The decision addreed only records of state at® and saidhothing about
expungement of state convictionslaurer does not address whether a district court m
expunge state conviction recsrdhat have not previously been vacated or otherw
determined invalid.

Plaintiffs also cite a 1967 Fifth Circuitsabrought pursuant &2 U.S.C. § 1971.
Doc. 768 at 12 n.13. The Fifth Circuit falirthat state and local officials in Selmzg
Alabama had engaged in a pattern of basefessstigations, arrest and prosecutions

intended to interfere with the vog rights of African Americas, in violation of § 1971.
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United States v. McLep®85 F.2d 734, 747 (5th Cit967). Sectiori971(b), now 52
U.S.C. § 10101(b), provides that “[n]Jo pens whether acting under color of law @
otherwise, shall intimidate, threaten, coerceatbempt to intimidatethreaten, or coerce
any other person for the purpose of interfgrwith the right of such other person t

vote[.]” In determining the per remedy for the violationMcLeod noted that

“[u]sually when a court direstthe return of fines and threversal or expungement of

convictions, it is acting on direcéview or sitting inhabeas corpus rather than entering
statutory injunction. Yet weannot permit the similarity ahe remedy sought here tq
remedies traditionally reserved other form of proceedings deter us from fashioning
effective relief under section 1971(c)lt. The Court emphasizefiat “[s]ince section
1971 stands as a bulwark against harasaimd) coercive prosecutions, federal coul
should construe it liberally to fulfill the ptective aspect of American Federalisnid’ at
748. Nothing in the opinion suggests tlithé court’'s ability toexpunge valid state
convictions in a civil action extends beyond claims of voter suppression brought puf
to 8 1971. See also United States v. Tylév0 F. Supp. 2d 1346348 (M.D. Fla. 2009)
(discussingMcLeodand concluding that the expungemt power may only be exercise
in very limited circumstances)/nited States v. PicharddNo. 00 CR. 875, 2016 WL
4081136, at *2 (S.D.N.YAug. 1, 2016) (same).

Plaintiffs contend that the Court ma&axpunge records of convictions under
facially unconstitutional statute, and argti&t “[w]hether the statute [under whicl
Plaintiffs were convicted] is unconstitutidna all applications or unconstitutional a
applied to Plaintiffs and others like thenoskd not matter.” Doc. 538 at 42 n.11. Th
Court disagrees. If a statute is facially anstitutional, all convitons obtained under it
are by necessity unconstitutional and invali€tost-conviction relief proceedings ar
unnecessary. But if a statute is unconstitutiomdy in certain applications, only certaif

convictions obtained under that statutéll be unconstitutional and invalid. The

determination of which convictions are wmstitutional will generally require, as it

would here, individual fetual determinations.
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This is evidenced b$tate v. Reynya807 N.W.2d 473 (Minn. Ct. App. 2011), ;
case that addressed the same preemptsme isresented here. The defendamegnua
appealed a conviction for aggeded forgery and other crimearguing that “federal law
preempts any state prosecution fonduct involving te -9 form.” Id. at 478-79. The
defendant’s convictions were based on tise of a false identityo obtain a forged
Minnesota identification card, as well tee title certificatbns for two cars.Id. at 479.

The false identification card hdmken obtained during a seamhthe defendant’s home

Id. A follow-up investigation led policdo a Form [-9, which the defendant had

completed with a false $@l Security numberld. The I-9 was submitteas evidence at|
trial, an act the State later conceded to be clear eldorThe court of appeals found th
error harmless, however, because the I-8 w#bmitted only as corroborating evideng
Id. The decision required a close inquiry inte tharges, the evidence presented at tr
and the effect of various items ofiéence on the outcond the case.

Reynuaillustrates the kind of close recordsrew required for aourt to determine
whether a conviction should [set aside on as-applied preemption grounds. The pa
have not provided the Court with sufficiemiformation regardinghe convictions of
Cervantes Arreola and Estrada Fernandezotaluct such a reviewor does the Court
find that so close an examination of stabeactions would be aappropriate exercise
for a federal court, particularly when Plaifs Cervantes Arreola and Estrada Fernand
have made no efforts to have theinewtions set aside in state court.

Plaintiffs argue that their failure to @l invalidation of their convictions through
post-conviction relief is excused under Ninth Circuit precedent. Doc. 606 at
Doc. 538 at 43. The Supreme Court heltietk

[Iln order to recover damages fdtegedly unconstitutnal conviction or
imprisonment, or for other harm wsed by actions whose unlawfulness
would render a conviction @entence invalid, a 8 1983 plaintiff must prove
that the conviction or sentence hasen reversed on direct appeal,
expunged by executive order, declaredhiid by a state tribunal authorized
to make such determination, orlled into question bya federal court’s
iIssuance of a writ of habeasrpus, 28 U.S.C. § 2254.
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512 U.S. 477, 48678(1994). Thus, whenjadgment in favor othe plaintiff in a § 1983
damages suit “would necessarily imply the idisy” of an otherwise valid conviction or
sentence, the court must dissithe claim. Althougheckspecifically addresses § 198
suits for damages, the Supreme Court hadendear that the he applies to § 1983
claims for all types of relief.See Wilkinson v. Dotsp®44 U.S. 74, 81-82 (2005) (“3
state prisoner's 8 1983 action is barred [undecld (absent prior invalidation) — nog
matter the relief sought (damages or iethle relief), no matter the target of th
prisoner’s suit (state conduct leading tonaeotion or internal prison proceedings)if—
success in that action would necessarily detnatesthe invalidity ofconfinement or its
duration.”) (emphasis in original)see also Thornton v. Browid57 F.3d 834847 (9th
Cir. 2013)°

For all of these reasonshe Court concludes that dnhtiffs may not obtain
expungement of their premis state court convictions.Expungement constitutes i
narrow, extraordinary exception, apprape only in extreme circumstance£rowell,
374 F.3d at 796. Plaintiffs have not shtliat they are entitled to such unusual rélief.
V. Supplemental Filings.

Defendants assert in their reply ths#CSO submitted no more than four Form

[

157

9 cases prior to 2013 and nosieace.” Doc. 672 at 9, 21 n.15. In support, Defendants

cite to a document that is not in the recofithey now attempt tsupplement the record

with non-electronic documentation to suppthris assertion. Docs. 687, 688. But tf

e

_ ® The Ninth Circuit has helthat an individual may eilenge a revocation of gooq
time credits in a § 1983 action if the individdrels been released from incarceration
the opportunity to pursue habeas relief vaas$ lost by the claimant’'s own unjustifie
delay. Nonnette v. SmalB16 F.3d 872, 877 &.6 (9th Cir. 2002)see also Guerrero v.
Gates 442 F.3d 697, 705 (9th ICi2006). But these cases @masize that this exceptio
to Heck“affects only former prisoners chatlging loss of good-time credits, revocati
of parole or similar matters,” not challges to an ur_ldeynhg?_ conviction.” 1d. (guotm
Nonnette 316 F.3d at 878 n.7xee also Lyall v. City of Los Angel€307 F.3d 1178,
1192 (9th Cir. 2015).

’ Plaintiffs may attempt to obtain reli#irough Ariz. R. CrimP. 32.1(f), A.R.S.
8§ 13-907, a writ ohudita querelaor some other aPproprlad;ate-court avenue. Arizond
Rule 32.1(g) allows fountimely petitions for reliet if therhas been a significant chang

in the law, and, unlike federal habeas, Rule 32.1 doesaw& a custody requirement.

The Court, of course, expresses no opirdorthe merits of such attempted.
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Court ordered Defendants to file their niefly December 21, 2016. Doc. 623 at 42
Defendants do not offer any reason why there unable to contp with the deadline
established by the Court. Moreover, evernhi#é supplementary rtexials can support
Defendants’ assertion concergithe number of Form |-8ases submitted by MCSO, th
record contains sufficient evadce to establish that MCS@d a practice of violating the
use limitation. The Court will deny Defendantetion to file a non-electronic form of itg
supplementary evidence (Doc. 688) and gfalaintiffs’ motion to strike Defendants’
supplement (Doc. 689).

IT ISORDERED:

1. Plaintiffs’ request for declaratorylief is granted. The Court declares ¢
follows: Under the Supremacy Clause thie United States Constitution and th
Immigration Reform and Control Act, Defesmats are preempted from (a) employing
relying on (b) the Forn+9 and any other documents iaformation (c) submitted to an
employer solely as part of the federal empleytverification process (d) for purposes {
investigating or prosecutingiolations of A.R.S. § 12002, A.R.S 8§ 13-2008(A), or
A.R.S § 13-2009(A)(3). This deatation does not apply to List B, or C documents (as
identified by 8 C.F.R. § 274a.2, or any sigsm®# regulation) submitted in the I-9 proce
if they were also submitted for a purposmdependent of the federal employme
verification system, such a® demonstrate ability to drive or as part of a typid
employment application.

2. Plaintiffs’ request for a permartemjunction against Maricopa County
Sheriff Paul Penzone is giaad. Defendant Peone, as Maricop&ounty Sheriff, and
his officers, agents, servants, employees,atatneys, and all peyas acting in concert

with them, are permanently jemed from (a) employing or kgng on (b) the Form 1-9

and any other documenor information (c) submitted to @mployer solely as part of the

federal employment verification process (d) furposes of investaging or prosecuting
violations of A.R.S. § 13-21?, A.R.S § 13-2008(A), or R.S § 13-2009(A)(3). This

declaration does not apply to List AB, or C documents(as identified by
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8 C.F.R. 8 274a.2, or any susser regulation) submitted ingH-9 process if they were
also submitted for a purposadependent of the federal playment verification system,
such as to demonstrate ability doive or as part of a typical employment applicatign.
Defendant Penzone shall create a writtericpofor MCSO consistent with this
permanent injunction and disserate it within MCSQwithin 60 days of this order.

3. Plaintiffs’ request for injunctiveelief against Defendants Montgomery ar

Maricopa County, and for expuagent of the convictions éflaintiffs Cervantes Arreola

and Estrada Fernandez, are denied.

4. Defendants’ motion to file a naectronic supplement (Doc. 688) i

denied, and Plaintiffs’ motion to strike (Doc. 689)gsanted.

5. The Clerk shall enter final judgmign accordance with this order.

Dated this 24th day of March, 2017.

Nalb Conttt
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David G. Campbell
United States District Judge
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