Valdez v. Ryan et al

© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

Doc. 11
WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Benjamin Mercado Valdez, CIV 14-1419-PHX-DGC (MHB)
Petitioner, REPORT AND RECOMMENDATION
VS.

Charles L. Ryan, et al.,

Respondents.

TO THE HONORABLE DAVID G. CAMPBELL, UNITED STATES DISTRICT JUDGBE;:

Petitioner Benjamin Mercado Valdez, who is confined in the Arizona State P
Kingman, has filed pro se Petition for Writ of Habeas Corpus pursuantto 28 U.S.C. 8§ 2
(Doc. 1). Respondents have filed an Answer (Doc. 8), and Petitioner has filed a Reply
9, 10).

BACKGROUND!

The presentence report provides the following factual background:

On April 8, 2009, [Petitioner] stole a vehicle belonging to Cookson Door

Sales. It was located through a tracking device and found to have been at g

storage facility. The stolen vehicle was found stripped of its equipment. Police

found the contents taken from the vehicle[,] in addition to multiple other stolen
items],] inside the storage unit rented by [Petitioner].
(Exh. I at 1).

Petitioner was booked into jail, and the State filed an indictment in the Mar|

County Superior Court charging him with sewemnts of theft, class 3 felonies. (Exh. A.)

! Unless otherwise noted, the following facts are derived from the exhibits sub
with Doc. 8 — Respondents’ Answer.
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The State later amended the indictment and alleged that Petitioner had six prior con
for burglary and theft. (Exh. B.)
On July 17, 2009, the prosecutor extended an initial plea offer to Petitioner,

called for Petitioner to plead guilty to one coahtheft, with one historical prior convictior

and receive a 10-year prison sentence. (Exh.3z4aExh. T at 5-6, 18-19.) However, after

negotiations by defense counsel and a policy-deviation request, the prosecutor subs
presented Petitioner with a proposed plea-agreement that would result in a prison g
ranging from 7-8 years. (Exh. T at 19-20.)

The proposed agreement was communicated to Petitioner a week before a se
conference that was held on September 18, 2009. (Exh. E at 19-20.) During the con
the terms from the proposed agreement were explained to Petitionat 5dti8.) The cour
informed Petitioner that he faced a possili&-year prison sentence if he were convig
on all seven counts in the indictment. (&i.6.) Petitioner acknowledged the poten
punishment for his offenses, and declared that he intended to plead guilty, but he com
that the proposed sentence of 7-8 years was “a very long sentencat’§)Petitioner
consequently, asked the prosecutor to “lower [the sentence] a little bit morat”i(1d) The

prosecutor refused Petitioner’s request because the proposed agreement already ir
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special deviation from the State’s policies, resulting in a much shorter sentence than |

would have otherwise received. (k. 10-12.) The court told Petitioner that the propo

agreement was “a better deal than [it] would have anticipated.af(Iti0.) Nonetheless

Petitioner rejected the proposed agreement and indicated that he preferred to have a
at 18.)

Later, before a trial-management conference on September 24, 2009, th
re-extended the proposed agreement to Petitioner, per his request. (Exh. T at 23.) P
then signed the proposed agreement, but he refused “to enter the plea agreeme
record that day.” (Idat 23.) Despite signing the proposed agreement, Petitioner main
that he wanted a “better plea agreement” and, as a result, refused to enter into it

court. (Id.at 23-26.) The State, again, declined Petitioner’s request for a better offer
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stated that Petitioner could accept the agreement in court later that day if he char
mind. (Id.at 14.) Petitioner chose not to accept the proposed agreemeat.1(bd 25-26.

Instead, during the trial-management conference, Petitioner told the court {
wanted to hire a different attorney to remmshim. (Exh. F at 3-5.) After a discussion
the record, the court asked Petitioner why he wanted a new attorney, and Pe
responded that he wanted a different legahiopi regarding his case because he did not
the advice that he was receiving. {I@he trial court denied Petitioner’s request for a 1
attorney, but it stated that a new attorney could represent him at trial if that attorney

avow to the court that he or she woulddbepared for trial the following week. (ldt 4-5.)
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Petitioner never mentioned the proposed agesduring the trial-management conference,

nor did he contact defense counsel after the conference adjourned to say that he W
enter the agreement on the record. (Exh. F; Exh. T at 14, 23-26, 29-30, 34-35.)

On October 1, 2009, Petitioner decided that he no longer wanted to go to tri
instead chose to plead guilty because he “fait tie would get more leniency if he pled
the [clourt.” (Exh. T at 33.) The court toldtR®ner that there was no plea agreement rel
to his guilty plea, and, as a result, his plea would involve all seven counts that were ¢
in the indictment. (Exh. G &@t5.) Petitioner stated that hederstood, waived his right {
trial, and elected to plead ifjy to all seven offenses. (Icat 4-8; Exh. H.) The Stat
subsequently proved that Petitioner had previously been convicted of six theft-
felonies, and the trial court sentenced him to concurrent, 15-year sentences for a
convictions. (Exh. J at 32-33, 41-42.)

On December 9, 2009, Petitioner timely filed a notice of his “Rule 32 of-
proceedings” with the superior court. (Exh. K.) The superior court appointed counseg

later avowed that he was unable to find any colorable claims for relief. (Exhs. L {
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Petitioner subsequently filedpao se petition that alleged his trial counsel was ineffective

by failing to have the signed, proposed agreement accepted by the trial court. (Exh. Q
Petitioner also requested to have counsel appdiotegpresent him at an evidentiary hear

on the PCR petition. (Exh. R.) Petitioner’s request was granted, and an evidentiary
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was held on September 13, 2011, when the court heard testimony from the prosecut

defense attorney, and Petitioner. (Exh. S.)

The prosecutor testified that he initially extended Petitioner the 10-year plea offer bu

after negotiations with Petitioner’s counsel, was convinced to offer Petitioner the prgpose

agreement that would have resulted in ayg& sentence. (Exh. T at 6, 10.) The prosecputor

stated that Petitioner signed the proposed agreement on September 24, 2009, but he reft

to enter into the agreement in open court beedne did not want to serve 7-8 years. &id.

11-12.)

Defense counsel corroborated the prosecutor’'s account and testified that Pdtition

signed the agreement before the trial-management conference, but Petitioner rejected

proposed agreement immediately after because he hoped to receive “a better plea ag

from the State._(ldat 23, 34.) Defense counsel further testified that he explaine

proposed agreement to Petitioner and “begged him to take the plea agreemeatt24]dg.

26-29.) But Petitioner refused to accept theppsed agreement anthde no attempts t
contact counsel before it expired that day. &28-33.)

reem
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Petitioner claimed at the evidentiary hearing that the prosecutor and defense gttorn

were both lying. (Idat 46.) According to Petitioner, defense counsel never discusse¢d the

proposed agreement and abandoned him after he signedit 3Td41.) Petitioner, however,

did admit that he never told the trial cotivat he wanted to accept the proposed agree

on September 18th or September 24th. {tdi4-45.) Petitioner also never mentioned

ment

ANy

plea agreement during his change-of-plea hearing on October 1, 2009. (Exh. G.) Instead,

record shows that Petitioner knowingly and voluntarily pled guilty to all seven cqunts,

without the benefit of any plea agreement. (Exhs. G & H.)

After considering all the evidence, the court determined that Petitioner’s test

at the evidentiary hearing was “incredibleséd on [its own] observations in court.” (Exh.

mony

V at 2.) The court further stated that defe counsel’s testimony was “more credible and

consistent with [Petitioner’'s] behavior throughout the plea negotiation period)”

Accordingly, the court concluded thatetlevidence proved “[R&oner] wasn't going to
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accept that plea offer. [He] did not like the advice of his counsel and did not like the plea ar

rejected it.” (Id) Consequently, the court denied Petitioner's PCR petitior). (Id.

Petitioner filed a timely petition for review to the Arizona Court of Appeals. (Exh|W.)

After reviewing the record, the court of appeals affirmed the superior court’s rulin

concluded: (1) “the record contains ampl@ence to support the factual findings that

) anc

Are

the bases for the [superior court’s] determination;” and (2) “the record supports the [sUperic

court’sruling inits entirety.” (Exh. Y at 6.) Petitioner subsequently filed a petition for review

with the Arizona Supreme Court, but it was summarily deniedaf!dl.)
In his Petition, Petitioner raises one ground for relief. Petitioner asserts that hi
Amendment rights were violated because his counsel “failed to secure a more fa

plea,” “failed to timely communicate the plea to [Petitioner],” and “provided incorrec
erroneous information to his clients [sic] with respect to the merits of the plea.”
DISCUSSION

In their Answer, Respondents contend that Ground One fails on the merits. A

5 Sixt
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Respondents request that the Court deny and dismiss Petitioner's habeas petition w

prejudice.

Pursuant to the AEDPAa federal court “shall not” grant habeas relief with respect

to “any claim that was adjudicated on the merits in State court proceedings” unless t
court decision was (1) contrary to, or an unreasonable application of, clearly esta
federal law as determined by the United States Supreme Court; or (2) based

unreasonable determination of the facts in lgfithe evidence presented in the state c

proceeding. Se28 U.S.C. § 2254(d); Williams v. Taylo529 U.S. 362, 412-13 (2000)
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(O’Connor, J., concurring and delivering the opinion of the Court as to the AEDPA standar

of review). “When applying these standards, the federal court should review th

reasoned decision’ by a state court ... .” Robinson v. IgnaéF.3d 1044, 1055{Lir.
2004).

2 Antiterrorism and Effective Death Penalty Act of 1996.
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Strickland 466 U.S. at 689). Moreover, review of counsel’s performance under Strig

A state court’s decision is “contrary to” clearly established precedent if (1) “the
court applies a rule that contradicts the governing law set forth in [Supreme Court] (¢

or (2) “if the state court confronts a set of facts that are materially indistinguishable

state
CaSes

from .

decision of [the Supreme Court] and nevertheless arrives at a result different from [its

precedent.”_Williams 529 U.S. at 404-05. “A state court’s decision can involve
‘unreasonable application’ of Federal law if it either 1) correctly identifies the governin
but then applies it to a new set of factsainway that is objectely unreasonable, or 2
extends or fails to extend a clearly establidiegdl principle to a new context in a way th

is objectively unreasonable.” Hernandez v. Sp28P F.3d 1132, 1142{Lir. 2002).

In Ground One, Petitioner contends his counsel was ineffective for failing to s
a more favorable plea, failing to timely communicate the plea, and providing incorre
erroneous information with respect to the merits of the plea.

The two-prong test for establishing ineffective assistance of counsel was esta

by the Supreme Court in Strickland v. Washing#6t U.S. 668 (1984). In order to prev

on an ineffective assistance claim, a condatefendant must show (1) that counse

representation fell below an objective standard of reasonableness, and (2) that th
reasonable probability that, but for counsel’s unprofessional errors, the result
proceeding would have been different. 8k@at 687-88.

Regarding the performance prong, a reviewing court engages a strong prest
that counsel rendered adequate assistance, and exercised reasonable professional
in making decisions. Sad. at 690. “[A] fair assessment of attorney performance req(
that every effort be made to eliminate thedalisng effects of hindsight, to reconstruct t
circumstances of counsel’s challenged conduct, and to evaluate the conduct from c(

perspective at the time,” Bonin v. Calderd® F.3d 815, 833 {9Cir. 1995) (quoting

Is “extremely limited”: “The test has nothing do with what the best lawyers would ha
done. Nor is the test even what most glavdyers would have done. We ask only whet

some reasonable lawyer at the trial could have acted, in the circumstances, as defens
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acted at trial.” Coleman v. Calderdr50 F.3d 1105, 1113Zir.), judgment rev’d on othe

r

grounds 525 U.S. 141 (1998). Thus, a court “must judge the reasonableness of counse

challenged conduct on the facts of the particular case, viewed as of the time of cg
conduct.” Strickland466 U.S. at 690.

If the prisoner is able to satisfy the performance prong, he must also es
prejudice._Sed. at 691-92; sealsoSmith v. Robbins528 U.S. 259, 285 (2000) (burdg

is on defendant to show prejudice). To establish prejudice, a prisoner must demon

“reasonable probability that, but for counsel's unprofessional errors, the result

proceeding would have been different.” Stricklad®6 U.S. at 694. A “reasonable

probability” is “a probability sufficient to undermine confidence in the outcomeA taurt
need not determine whether counsel’s performance was deficient before examining
prejudice resulted from the alleged deficiencies.Baabins 528 U.S. at 286 n.14. “If it i
easier to dispose of an ineffectiveness claim on the ground of lack of sufficient pre
which we expect will often be so, that course should be followed(tjtehting_Stricklangd
466 U.S. at 697).
In reviewing a state court’s resolution of an ineffective assistance of counsel
the Court considers whether the state court applied Strickiamegsonably:
For [a petitioner] to succeed [on an ineffective assistance of counsel claim], ...
he must do more than show that he would have satisfied Stritktastlif his
claim were being analyzed in the first instance, because under § 2254(d)(1),
it is not enough to convince a federal habeas court that, in its independent
judgment, the state-court decision applied Strickiacdrrectly. Rather, he
must show that the [state court] applied Stricklerithe facts of his case in an
objectively unreasonable manner.
Bell v. Cone 535 U.S. 685, 698-99 (2002) (citations omitted); ak® Woodford v.

Visciotti, 537 U.S. 19, 24-25 (2002) (“Under § 2254(d)’s ‘unreasonable application’ ¢

a federal habeas court may not issue thie simply because that court concludes in
independent judgment that the state-court decision applied Stricktaordectly. Rather, it
is the habeas applicant’s burden to show that the state court applied Strioklamdacts

of his case in an objectively unreasonable manner.”) (citations omitted).
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In his PCR petition, Petitioner argued thatduansel “fail[ed] to have [his] accepted,

initialed, signed, and dated plea agreement entered into the record ... and accepted by

court on September 24, 2009.” (Exh. O at 4-5.) Following an evidentiary hearin

g, the

superior court denied Petitioner's PCR petition after determining Petitioner’s claimg wer:

“incredible based on [the superior court’s]eb&tions in Court.” (Exh. V at 2.) The superior

court further concluded that Petitioner’s trial counsel “was more credible and consistgnt wit

[Petitioner’s] behavior throughout the plea negotiation period, that he wasn’t going to
the plea. [Petitioner] did not likhe advice of his counsel and did not like the plea
rejected the plea offer.” (1.

In his petition for review to the Arizona Court of Appeals, Petitioner reasserte

his counsel provided ineffective assistance by abandoning him after he signed the p

acce

and

d tha

go]e]ok

agreement. (Exh. W at 7-8.) Petitioner again claimed that his counsel failed to have tt

proposed agreement accepted by the trial courtT(lhek court of appeals, however, affirm
the superior court’s ruling after explicitly finding:

Valdez had been offered the [proposed agreement], that counsel communicate(

the offer to him and explained the deadline for accepting it, but Valdez

rejected it on two occasions, the first at the settlement conference on

September 18, 2009, and then at the trial management conference when th

g)roposed agreement] was made again, just for that day. The court found
efense counsel was not ineffective.

The trial court’s findings were based primarily on its assessment of the
credibility of the withesses who testified at the hearing: prosecutor Christopher
Rapp, defense counsel Xavier Sedillo, and Valdez. The court found Rapp and
Sedillo credible, stating it did not believe that “after working so hard for weeks
to convince the defendant to take the plea, [Sedillo had] just abandoned him
in court after singing the plea.” But the court found Valdez’'s testimony
“incredible,” based on the court’s own “observations in Court.” The court
concluded: “Mr. Sedillo’s testimony was more credible and consistent with
defendant’s behavior throughout the plea negotiation period, that he wasn't
going to accept that plea. Defendant did not like the advice of his counsel and
did not like the plea and rejected the plea offer.”

[T]he record contains ample evidence to support the factual findings that are
the bases for the trial court’'s determination that Valdez failed to establish he
received ineffective assistance of counsel. Valdez essentially asks us to
reweigh the evidence, which we will not &e Satev. Rodriguez, 205 Ariz.

392, 18, 71 P.3d 919, 924 (App. 2003). Rather, because the record support
the court’s ruling in its entirety, the salient portions of which we have
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summarized or quoted in this decision, we adopt it [SeeeState v. Whipple,
177 Ariz. 272, 274, 866 P.2d 1358, 1360 (App. 1993).

(Exh. Y at 4-6.)

The Court fails to find deficient performance. As the record demonstrates, Pet
was initially presented with a plea offer that called for him to serve a 10-year senten
after negotiations, defense counsel secured a proposed agreement that would have
Petitioner to receive a 7-8 year sentence — which was far below the 175-year sente
Petitioner could have received if he was fogandty. (Exh. C at 3-4; Exh. E at6; Exh. T
5-6, 18-20.) The trial court even stated that the agreement was “a better deal than [it

have anticipated.” (Exh. E at 10.)
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Nonetheless, Petitioner contends that dggecounsel was constitutionally ineffective

for failing to discuss the proposed agreement with him and have it entered into the re
open court. The record, however, reveals that defense counsetplain the terms ftc

Petitioner, and it was Bgoner — not defase counsel — who refused to have the propg

cord
D

psed

agreement entered into the record. (Exh. T at 23-33.) Accordingly, the court of appeals foul

that Petitioner’s uncorroborated IAC claim was “incredible” and directly refuted by bo

h the

prosecutor and defense attorney. (Exh. Y at 6.) Petitioner fails to present any evidence

rebut the court of appeal’s findings. Petitioner, therefore, has failed to carry his burd

show his counsel’s performance was deficient.

en ar

Petitioner has also failed to show prejudice. Petitioner repeatedly refused to enter in

the proposed agreement on the record. (Exdt.ZB-25.) Counsel went over the agreem
with Petitioner, even “begging him to accept the plea agreement,” but Petitioner rejeq
proposed agreement on multiple occasions because he hoped for an even more favol
offer. (Id. at 23-33.) Petitioner's unsupported and self-serving declaration stating t
wanted to have the proposed agreenaecepted by the trigburt on the recora directly
contradicted, and his bare claims are insufficiemistablish prejudice in light of the contradictg

evidence. SeBerkey v. United State818 F.3d 768, 773 {TCir. 2003) (“[A] self-serving statemer

is not enough to satisfy the secdBimickland prong.”); Miller v. Champigr?62 F.3d 1066, 107
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(10" Cir. 2001) (“[A] petitioner’s ‘mere allegation’ thae would have insisted on trial but for hjis

counsel’s errors, although necessary, is ultigatedufficient to entitle him to relief.”); se&so

James v. Borg?4 F.3d 20, 26 {9Cir. 1994) (“Conclusory allegations which are not supported

a statement of specific facts do not warrant habeas relief.”).

Accordingly, Petitioner fails to demonstrate that the state courts violated Strigklanc

or applied Stricklando the facts of his case in an objectively unreasonable manner. |Thus

the Court finds that the state court’s decision was not contrary to clearly established|fede

law.

CONCLUSION

Having determined that Ground One fails on the merits, the Court will recommenc

that Petitioner’s Petition for Writ of Habeas Corpus be denied and dismissed with prejudic

IT IS THEREFORE RECOMMENDED that Petitioner's Petition for Writ of
Habeas Corpus pursuantto 28 U.S.C. § 2254 (Doc.QEbBED andDISMISSED WITH
PREJUDICE.

ITISFURTHER RECOMMENDED that a Certificate of Appealability and leaye

to proceedn forma pauperis on appeal b®ENIED because Petitioner has not madg a

substantial showing of the denial of a constitutional right.

This recommendation is not an order that is immediately appealable to the

Nint|

Circuit Court of Appeals. Any notice of appeal pursuant to Rule 4(a)(1), Federal Rules c

Appellate Procedure, should not be filed until entry of the district court’'s judgment.

The

parties shall have fourteen days from the date of service of a copy of this recommepdati

within which to file specific written objections with the Court. 28U.S.C. § 636(b)(1)}

Rules 72, 6(a), 6(b), Federal Rules of Civil Procedure. Pursuant to Rule 7.2, Local Rules

Civil Procedure for the United States District Court for the District of Arizona, objections

to the Report and Recommendation may not exceed seventeen (17) pages in length.

\\
\\
\\
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Thereafter, the parties have fourteen daythin which to file a response to the

objections. Failure timely to file objections to the Magistrate Judge’s Repor{ anc

Recommendation may result in the acceptaricee Report and Recommendation by

district court without further review. Sémited States v. Reyna-Tap8?8 F.3d 1114, 112

[he
(

(9" Cir. 2003). Failure timely to file objections to any factual determinations of the

Magistrate Judge will be considered a waiver of a party’s right to appellate review
findings of fact in an order or judgment entered pursuant to the Magistrate J
recommendation. Sdeule 72, Federal Rules of Civil Procedure.

DATED this 6th day of May, 2015.

Michelle H. Burns
United States Magistrate Judge
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