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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-14-01419-PHX-DGC
Petitioner, ORDER

Benjamin Mercado Valdez,

V.
Charles L. Ryan, et al.,

Regpondents.

Petitioner Benjamin Valdez was indicted seven counts of theft for stealing
vehicle and stripping it of its equipment. Jaly 2009, Valdez was offered a deal |
plead guilty in exchange for ED-year prison sentence. Tteal was later reduced to
sentence of 7-8 years. At a settlememiference in September 2009, the trial col
discussed the proposed agreement with &almhd communicated to him that he faceq
potential sentence of 175 yeard/aldez stated that 7-§ears was still a “very long
sentence” and asked the prosecutor to “lowverlittle bit more.” After the prosecutor
refused, Valdez rejected the offer and indddatihat he preferred to go to trial.

At a trial management conference orpteéenber 24, the prosetor again offered
the deal to Valdez. Valdezigned the plea deal, but lateefused to enter into the
agreement in open court besathe wanted a better offefhe prosecution gave Valde]
until the end of the day to accept the ofhould he change his mind, but Valdg

ultimately chose not taccept the deal.
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On October 1, Valdez pleguilty to all seven counts.The trial court informed
Valdez that no plea offer was on the tablel &mat he would receive a sentence on
seven counts. Valdez confirmed hinderstanding of this todltourt, waived his right to
trial, and pled guilty to seven counts of thefHe received seweconcurrent 15-year

sentences.

On December 9, Valdez filed petitionrf@ost-conviction relief arguing that

defense counsel was ineffective un@rickland v. Washingtor466 U.S. 668 (1984).
The trial court held an evidentiary heayim which Valdez, dense counsel, and thg
prosecutor testified. After considering thadence, the trial courtienied the petition.
The Arizona Court of Appeals affirmed. Valdthen filed a petitio for habeas corpus
pursuant to 28 U.S.C. 8284 alleging a violation of ki Sixth Amendment rights.
Magistrate Judge Michelle Buos issued an R&R recommendithe Court deny Valdez's
petition. Valdez filed objections to the R&R. The Statertht respond.
l. L egal Standard.

The Court may accept, reject, or modifg whole or in part, the findings of
recommendations made by a magistrate judge in a habeas &=e28 U.S.C.
8 636(b)(1). The Court must undertake a deon@view of those portions of the R&R 1t
which specific objections are mad&ee id. Fed. R. Civ. P. 72(b)(3)Jnited States v.
Reyna-Tapia328 F.3d 1114, 1121 (9th Cir. 2003).

1. Analyss.

Valdez’s objections reiterate the same argats he raised in his § 2254 petitio
He asserts counsel's performance was d&iicbecause he failed to conduct a “ris
benefit analysis” of the plea deals, setting the specific statutes, affidavits, defense
and an assessment of the strength of ghesecution’s case.He asserts counsel’s
“emotional ploy” to get him taccept the deal denied him thiaility to make an informed

legal decision about the benefits of accepting the deal.

! To the extent Valdez geraly objects to the R&R, th Court declines to review
those arguments. See Warling v. RyanNo. CV 12-01396-AX-DGC, 2013 WL
5276367, at *2 (D. ArizSept. 19, 2013).
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In the R&R, JudgéBurns found the state courts did not apBlyicklandto the
facts of Valdez’'s case in an ebfively unreasonable manner. a1 at 10. As both the
trial and appellate courts noted, defertsminsel did discuss the terms of the pl
agreement with Valdez. Doc. 8-2 at 111-1Bhe trial court found Valdez's testimon)
that defense counsel “abandoned him aftersigmed it” incredible in light of the
testimony from defense counsel and the prageand the court’swn observationsld.
at 142. Valdez also failed to establiShrickland prejudice because he rejected tf
agreement several times after being fully infed (by both defenssunsel and the trial
court) of the potential consequences. cD&l at 9. Judge Burns found Valdez
“unsupported and self-servirgdgeclaration stating that he wanted to have the propg
agreement accepted by the trial court on tlwend [was] directly contradicted” by the
evidence.ld.

The Court agrees that Valdez ha#ethto show a defient performance and
prejudice underStrickland As Judge Burns nedl, the record clely indicates that
counsel reviewed the plea deeith Valdez and urged him taccept it. Valdez refused
repeatedly to accept the favorable plegreement despite emuragement from his
counsel. Valdez does not digp that counsel advised him d@ocept the deal. Valdez's

argument appears to be that counsel should dane a better jobf presenting the pled

deal to him, but the precise manner inishhcounsel presents a plea offer is npt

prescribed bystrickland “[D]efense counsel has thetguo communicate formal offers

from the prosecution to accept aalon terms and conditiotisat may be favorable tg

the accused.”Missouri v. Frye 132 S. Ct. 1399, 1408 (2012There is no requirement

that counsel present a risk-benefit analysis as Vatdaans. Counsel need only
communicate the terms of the offer, advise ¢hent on whether t@ccept, and identify
the date on which it will)gire in order to satisftrickland See id. Defense counsel
took these steps, and the Court findsStracklandviolation.

IT ISORDERED:

1. MagistrateludgeMichelle Burns’ R&R (Doc. 11) isccepted.
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4.

Petitioner’s petition for writ diabeas corpus (Doc. 1)dsnied.

A certificate of appealability anegdve to proceed iforma pauperis on
appeal arelenied because Petitioner has not madsubstantial showing of
the denial of a constitutional right esquired by 28 U.&. § 2253(c)(2).

The Clerk shaller minate this action.

Dated this 31st day of July, 2015.

Nalls Gttt

David G. Campbell
United States District Judge




