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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Brett Honig, No. CV-14-01443-PHX-DGC
Plaintiff, ORDER

V.

Social Security Administration,

Defendanh

On August 19, 2014 Plaintiff filed hfgst amended complaint against the “Soci
Security Administratiori. Doc. 8. The Court will disiss the complainfor failure to
state a claim.

l. Legal Standard.

In IFP proceedings, a district court “shdimiss the case at any time if the col
determines that . . . the action . . . failstate a claim on which lief can be granted].]”
28 U.S.C. § 1915(e)(2). Althobgnuch of § 1915 concerpsisoner litigation, § 1915(e)
applies to all IFP proceedings.opez v. Smith203 F.3d 1122, 1126 n.7 (9th Cir. 200(

(en banc). “Section 1915(e)(2)(B)(ii) . . loavs a district court to dismiss[ ] sud

sponte . . . a complaint thtdils to state a claim[.]”Id. at 1130. “It is also clear that

section 1915(e) not only permitsut requires a district court to dismiss an in forn
pauperis complaint thatifa to state a claim.”ld. at 1127. A district court dismissing
under this section “should grialeave to amend even if no request to amend the plea
was made, unless it determines that theaging could not podsly be cured by the

allegation of other facts.1d. at 1127-29 (citations omitted).
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Rule 8 of the Federal Rules of Civil Peslure provides that “[a] pleading th3

states a claim for relief must contain . .shart and plain statement of the claim showil

that the pleader is entitled to relief.” Fed.@v. P. 8(a). Thishort and plain statement

“need not contain detailed factudlegations; rather, it mugiead ‘enough facts to stats
a claim to relief that iplausible on its face.”Clemens v. DaimlerChrysler Corb34
F.3d 1017, 1022 (9tkir. 2008) (quotingell Atl. Corp. v. Twomb|y550 U.S. 544, 570

(2007)). Legal conclusions couched as facaliagations are not gen a presumption of

truthfulness and “conclusory allegations lafv and unwarranted inferences are not

sufficient.” Pareto v. F.D.I.C. 139 F.3d 696, 699 (9tiCir. 1998). Dismissal is
appropriate where the complaint lacks a cegble legal theory, lacks sufficient fact
alleged under a cognizable legal theory, amtains allegations disclosing some absoll
defense or bar to recoverySee Balistreri v. Pacifica Police Dep@01 F.2d 696, 699
(9th Cir. 1988).

1. Plaintiff's AmendedComplaint.

Plaintiff names as Defendfathe Social Security Administration. Plaintiff's

amended complaint appears to be baseddaeteamination of overpayment that occurre
while he was incarcerated a mental health facility. Do& at 2. Plaintiff alleges that
when he was released “Socialc8aty was asking for all thismoney to be paid back[.]”
Id. He believes “this is ndtir” because he “didn’t know éhmoney was in the bank].]"
Id. Plaintiff also appears to allege thas Imsurance has been stopped and that he
has “an overpayment” with Medicaréd.

Plaintiff attaches to his ogplaint a series of letters, itten either to the “Director
of Social Security,” the “Social Security fizie,” or President Gdima, complaining that
the “Director wants an overpayment backidaPlaintiff does not bBieve this is fair
because he was incarceratéd. at 8-18.

Plaintiff's amended complaint does nsatisfy federal pleading requirements
Although Plaintiff appears to have clarifiedathhe intends to sue the Social Secur

Administration, the amended complaint failsstate the legal nature of Plaintiff's claim
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or the basis for this Court'sngdiction. The amended complastates that Plaintiff does
not believe it is fair that Defendant made overpayment detemation while he was
incarcerated, but this belief, without more, is swfficient to state a claim. Plaintiff doe
not explain what law, if any, was violatéy Defendant’s allegedctions, nor does he
include any information omdministrative remedies heas pursued. The Court wil
therefore dismiss Plaintiff's amended cdeapt for failure to state a claim.

[ll. Leave to Amend and Plaintiff's Obligations.

In this circuit, “[a] po se litigant must be givelteave to amend his or he
complaint unless it is ablutely clear that the deficiems of the complat could not be
cured by amendment.”’Karim-Panahi v. L.A. Police Dep’'t839 F.2d 621, 623 (9th
Cir. 1988). The Court will dismiss the anteed complaint without prejudice and alloy
Plaintiff to file a second amended complaint, consisteitit this order, that properly
states a claim for relief. Plaintiff shall have ur@gptember 12, 20140 file a second
amended complaint.

Plaintiff is again advised that he mustcome familiar wh, and follow, the
Federal Rules of Civil Procedure and the Ruofethe United States District Court for th
District of Arizona (“Local Rules”), whichmay be obtained in & Clerk of Court’s
office. For purposes of his second amendedpiaint, Plaintiff is diected to Rule 8 of
the Federal Rules of Civil Procedure. R8(a) provides that a complaint “must conta
(1) a short and plain statement of the grounds for the court’s jurisdiction, . . . (2) a
and plain statement of the claim showing tteg pleader is entitled to relief, and (3)
demand for the relief sought.” Fed. R. Civ8Ra). These pleading requirements shall
set forth in separate and diser@aragraphs. Rule 8(d)gwides that each such paragraq
“must be simple, concise, and dirécFed. R. Civ. P. 8(d)(1).

The “short and plain statement of the glairequired by Rule 8(a)(2) must nog
only designate a cause of action, but malsb include enough factual allegations
render the claim plausibleAshcroft v. Igbal 556 U.S. 662, 677 (2009). If Plaintif

chooses to file an amended complaint d@sggrconstitutional violations by federal o
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state officials, his pleading should includstatement of the constitutional rights Plaintiff
believes to have been violated, how eaafht was violated, how each defendant
contributed to the violatiorand what injury was causdxy each alleged constitutional
violation. Such factual allegations mysiovide enough information to “allow[ ] the
court to draw the reasonable inference thatdefendant[s are] liable for the misconduct
alleged.” Igbal, 556 U.S. at 678.

If Plaintiff fails to prosecute this action ¢ comply with tle rules or any Court
order, the Court may dismiss thetion with prejudice pursuatt Federal Rule of Civil
Procedure 41(b). See Ferdik v. Bonzelef63 F.2d 1258, 1260-61 (9th Cir. 1992)
(holding that the district court did nabuse its discretion in dismissing a pro se
plaintiff's complaint for failing tocomply with a court order).

IT IS ORDERED:

1. Plaintiff's amended complaint (Doc. 8)dsmissed without prejudice

2. Plaintiff shall have untiSeptember 12, 20140 file a second amended
complaint.

3. The Clerk of Court shiaterminate this action witbut further order of the

Court if Plaintiff fails to file a seond amended complaint on or befofe
September 12, 2014.
Dated this 26th day of August, 2014.

Nalb Gttt

David G. Campbell
United States District Judge




