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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

First Amendment Coalition of Arizona, In¢.; No. CV-14-01447-PHX-NVW
Charles Michael Hedlund; Graham S. Hercrjy;
David Gulbrandson; Robert Poyson; Tadd
Smith; Eldon Schurzand Roger Scott, ORDER

Plaintiffs,
V.
Charles L. Ryan, Director of ADC; James
O’Neil, Warden, ASPC — Eyman; Gre
Fizer, Warden, ASPC — Florence; and Dog¢s

1-10, Unknown ADC Psonnel, in their
official capacities as Agents of ADC,

Defendants.

Before the Court is the Plaintiffs’ Motidor Entry of Final Judgment as to Claim
3 and 4. (Doc. 125.) On May 18, 2016 tBourt partially granted Defendants’ Motio
to Dismiss the Second Amended Complagismissing several of Plaintiffs’ claims
including Claims 3 and 4, which allegedrdti Amendment violations. (Doc. 117.
Pursuant to Rule 54(b) of the Federal Rule€iwfl Procedure, Plaintiffs ask the Court t
enter judgment on those claims. Asfeeth herein, the motion is denied.
APPLICABLE LAW

When more than @nclaim for relief is presented sn action, or when multiple

parties are involved, entry of final judgmenttasone or more but fewer than all of th

claims or parties is appropregatonly if the court expressly termines that there is no jus
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reason for delay.” Fed. R. Civ. P. 54(b)uddments under Rule 54(b) must be resery
for the unusual case in vdhm the costs and risks ahultiplying the number of
proceedings and of overcrowding the apgtelldocket are outbalanced by the press
needs of the litigants fcan early and separate judgment as to some claims or par
Frank Briscoe Co. vMorrison—Knudsen Cp.776 F.2d 1414, 141(9th Cir.1985);see
also Gausvik v. Pere392 F.3d 1006, 1009 n. 2 (9th CirG) (“in the interest of judicial
economy Rule 54(b) should be used spayihgl The Ninth Circuit has emphasized tha
“[w]e cannot afford the luxury of reviewing eéhsame set of facts in a routine case mq
than once without a seridysimportant reason.”Wood v. GCC Bend, LLCI22 F.3d
873, 882 (9th Cir. 2005).

“The burden is on the party endeavgrito obtain Rule 5#) certification to
demonstrate that the case warrants certificatiddrdswell Shipyards, m v. Beazer E.,
Inc., 2 F.3d 1331, 133@4th Cir. 1993) (citation omitted)The court must first determine
that it has rendered a “final judgment,” tigta judgment that i&n ultimate disposition
of an individual claim entered in the course of a multiple claims actiGartiss—\Wright
Corp. v. General Electric Cp446 U.S. 1, 8 (180) (quotation omitted)see Wood v.
GCC Bend, LLC422 F.3d 873, 878 (91@Gir. 2005). The rulingn the order of May 18,

2016, disposes of all claims by a party anerdifore, if reduced to a separate documg

and certified as final, that separate documeauld be a final, appealable judgment.

Rule 58(a).

The court must then determine whetti@re is any just reason for dela@urtiss-
Wright, 446 U.S. at 8. In makintpat determination, the ad “must take into account
judicial administrative interests as well #s equities involved . . . to assure th
application of the Rule efféigely ‘preserves the historfederal policy against piecemes
appeals.” Id. (citation omitted) Courts can alsonsider “such fact@r as whether the
claims under review were separable frore tithers remaining to be adjudicated a
whether the nature of the claims alreadyedained was such that no appellate col
would have to decide the same issues ntbam once even if there were subsequé

appeals.” Id. Similar legal and factual issuestlween the parties’ claims “will weigh
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heavily against entry of judgment under tlide, and in such cases a Rule 54(b) orc
will be proper only whex necessary to avoid arBh and unjust result."Gregorian v.
lzvestia 871 F.2d 1515, 1519 (9thrCiL989) (citation omitted).
ANALYSIS
Defendants contend that Claims 3 andvérlap significantly with the remaining
claims in the Second Aemded Complaint. Specifically,dir argue that “Plaintiffs have

tightly woven Defendants’ purportedomcealment of information—the conduc

challenged in Claims 3 and 4—into Claims6l,and 7.” (Doc. 131 at 6.) The Cour

agrees that the factual allegations in ClaBrend 4 are interrelatewith those supporting
Claims 6 and 7.

Claims 6 and 7 allege Eighth Amendrhemd due processolations based on
Defendants’ failure to folw, and discretion to devatfrom, the written execution
protocol. In Claims 3 and 4, ther&i Amendment Coaltin and the Inmates,
respectively, alleged that Defendants a&tet their First Amendments rights b
concealing facts such as the source, quality,aanounts of drugs used executions, and
the timing, method, and effect of the administration of the drugs.

As Defendants note, the Second Amended Complaint contains a single
“Relevant Facts” thatmplies to all the claims See Jewel v. Nat'| Sec. Agen8$0 F.3d
622, 629 (9th Cir. 2015) (findinRule 54(b) ordenot appropriate where “the complair
present[s] one section entitiéBactual Allegations Relateto All Counts.”). The
“Relevant Facts” includes a section entitledrizbna’s Continued Hasal to Cabin Its
Discretion and Provide Tranasgency.” (Doc. 97 at 37.)

There is a factual overlap betweer ttiismissed First Amendment claims ar

Claims 6 and 7. In both sai§claims, Plaintiffs allege that Defendants have deliberat

! Claim 1 consists of an Eighth Am#ment challenge to ¢hlethal injection

protocol that used midazolam and a paralyDefendants have removed midazolam frgm

their protocols and have moveddismiss Claim 1 as moot. ¢0. 135.) Briefing on that
iIssue is ongoing. Th€ourt previously dismissed Plaifits argument that the use of 4
paralytic in combination witimidazolam violated their FirsAmendment rights. (Doc.
117 at 19.)
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concealed information and prevented asd® the execuin proceedingsSee, e.g.Doc.
97, 11 162, 183.) For exampie,Claim 3, the Coalition alleged that Defendant violated

|

its First Amendment rights by preventing it from:

observing the provenance and amouwftsirugs actually used, the timing
and method of their administratioand their effect upon the prisoner—
from the time the prisoner is escortedthe execution chamber until the
prisoner dies—and by failing to dissl®, in advance of the execution,
details about the drugs used, the ratierfar the selection of these drugs
and their dosages, the chain of cugtodhow the drugs were obtained and
stored, the qualifications and trainim§ the persons administering them,
and Defendants’ ability to respond darpreparation for responding to
complications. . . .

(Id., 1 162.) In Claim 7, thénmates allege that Defendanthave violated their due

process rights “[b]y deliberately concewji information about the specific drugs

expiration dates, provenance, storage, gesa administration technique, and other
details about how ADC intends toeoute Condemned Plaintiffs.’ld(,  183.)

Plaintiffs argue that the First Amendnmaaims are legally distinguishable from
the Eighth Amendment and due process claifi@c. 125 at 4.) For purposes of Rule
54(b), however, “The word ‘claim’. . refers to a set of faajsving rise to legal rights in
the claimant.” Purdy Mobile Homes v. Champion Home Bld&94 F.2d 1313, 1316
(9th Cir. 1979) (quotin®€MAX, Inc. v. Drewry295 F.2d 695, 697 (9th Cir. 1961)).

The dismissed claims therefore shdoemmon and intersecting facts” with
pending claims. Jewe] 810 F.3d at 629. This “wgh[s] heavily aginst entry of

judgment.” Gregorian 871 F.2d at 1519. Plaintiffs have not made the required showing

that a Rule 54(b) order is “necessaryavoid a harsh and unjust resulld.
Plaintiffs contend that “the equities favor of Rule 54(b) certification.” (Doc.

125 at 5.) They arguthat because the Coalition hasramaining claims pending, ther¢

D

is no reason to delay the appedt.)( Plaintiffs also assert dih they will be prejudiced if
the appeal is postponed because, even ifutiagately prevail on their First Amendment
claims, executions might take place before the appeal is compléded: I such a case,
the harm to Plaintiffs from having beeateprived access to information about eagh

execution will be irreversible.”1d.)




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Plaintiffs’ arguments are not persige. First, while the Coalition has n(
remaining claims, the Inmates are a party eodismissed Claim 4 arid Claims 6 and 7.
See Jewel810 F.3d at 630 (citin§piegel v. Trustees of Tufts Colle§43 F.2d 38, 44
(1st Cir. 1988) (“It will be a rare case eie Rule 54(b) can apgpriately be applied
when the contestants on appeal remgimultaneously, contestants below.”)).

Next, the Coalition’s desire to proceedth the appeal immediately is not
sufficient basis for granting judgment on Claims 3 andSée SpiegeB43 F.2d at 42
(explaining that “entry of judgment under thde should not be dulged as a matter of
routine or as a magnanim®waccommodation to lawyers ditigants”). Similarly,
Plaintiffs’ speculation about éhpossible outcome of their appeal on the First Amendm
claims is not grounds for certification. “Totertain an early appeal just because rever
of a ruling made by the district countight transpire andnight expedite a particular
appellant's case would defoliatel®&&4(b)’'s protective copse.ld. at 46.

Finally, because of the overlap beem the operativeatts supporting the
dismissed claims and the pemgliclaims, applying Rule %4) would lead to multiple
appeals and piecemeal litigatioee Wood 422 F.3d at 880 (9th Cir. 200%ee also
Jordan v. Pugh425 F.3d 820, 827 (10th 1Ci2005) (explaining thatlaims are not
separable ifthe claim that is contended to bepaeate so overlaps the claim or clain
that have been retained for trial that if the latter were to give rise to a separate ap
the end of the case the [appealsiirt would have tgo over the same ground that it hg
covered in the first appé”) (quotation omitted)Ebrahimi v. City of Huntsville Bd. of]
Educ, 114 F.3d 162, 167 (11th1Ci1997) (“The present caséustrates the wisdom of

this principle because if wevere to decide this appe we undoubtedly would be
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required to relearn the same set of factanil when the case returned to us on appeal

from the district court’s final judgment”).

The facts concerning Arizona’s allegezfusal to limit its discretion and provide

transparency apply to all the claims, including the dismissedAfmshdment claims and
the remaining Eighth Amendment and duegass claims. As discussed above, the

facts concern the provenance, dosages, amal aketails about thexecution drugs, the
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timing and method of their administratiotheir effect upon the prisoner, and th
qualifications and training of th@ersons administering themSgeDoc. 97, 11 162, 183.)
If the Court granted Plaintiffs’ motion, thidinth Circuit would irevitably hear later
appeals based “on the same set of fact¥dod 422 F.3d at 87%ee Jewel810 F.3d at
628.

CONCLUSION

Plaintiffs have not met their burden ofosting that the circumstances of the ca

merit Rule 54(b) judgment. The factual degr between the dismissed claims and t
pending claims weighs heavily againsttrgnof judgment. Rdintiffs have not
demonstrated that entry of judgment écassary to avoid aiish and unjust result

Accordingly

IT IS ORDERED denying Plaintiffs’ Matin for Entry of Final Judgment as t(
Claims 3 and 4. (Doc. 125.)

Dated this 10th day of August, 2016.

Ao S VW e

” Néil V. Wake
Senior United States District
Judge
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