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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jose Adalberto Zaldivar, Sr., No. CV 14-0183-PHX-DGC (DMF)
Plaintiff,
V. ORDER

United States Department of Veterans
Affairs, et al.,

Defendants.

Plaintiff Jose Adalberto Zaldivar, Sr., whs currently confined in Arizona Stat¢
Prison Complex-Eyman, brought this pro aeil rights case pursant to 42 U.S.C.
881981, 1982, 1983, 198&nd 1986, as well &ivens v. Six UnknawNamed Agents of
Federal Bureau of Narcoti¢gl03 U.S. 388 (1971), and the Freedom of Information
(FOIA). (Doc. 1.) Pending before the Coare: (1) Defendant Merans Affairs Office
of Inspector General's (OIG) Motion to Digsa (Doc. 20), and (2) Defendant Veterat
Affairs Regional Office—Phoenix (VARO) and Office of General Counsel's (OG
Partial Motion to Dismiss (Doc. 21). Pléffopposes both Motions (Docs. 24, 27).

The Court will grant the Motions.

! The Court provided notid® Plaintiff pursuant t&Rand v. Rowlandl54 F.3d
952, 962 (9th Cir. 1998) (en banc), regagdine requirements of responding to both
motions. (Doc. 22.)
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l. Background

On July 1, 2014, Plaintiff filed a theecount Complaint, naming as Defendants t
OIG, the VARO, and Pima Count Plaintiff alleged inCount One that he submitteq
FOIA requests to the VARO iB002, 2005, and 2007 for cegiof statements and letter

in his veteran compensation file that hagen filed against him by his former wife

Rebecca Zaldivar. The VAR@esponded with documenthat had certain personal

information redacted.In December 2007, Plaintiff fitea FOIA appeal regarding the

denial of certain documents he had requestadier that year.The VARO responded
that it had given Plaintiff the documents fegjuested and the onigformation redacted
was Rebecca Zaldivar's personal informatitre release of which would constitute a
“unwarranted invasion of persdnprivacy[.]” (Doc. 1 at 63 On February 14, 2008
Plaintiff appealed this decan to the OGC, claiming thahe VARO’s denial of this
information hampered his “right to a fatrial” and that disclosing the redacte
information would not invade his former wife’s privacyld.] The OGC responded of
August 4, 2010 that it was denying Plaintiffippeal after determining that releasing I
former wife’s personal inforation would constitute an ingen of privacy and that &
document Plaintiff sought—alaim submitted by his formewife dated October 1,
2001—was never received by the \dAd was not in Plaintiff’s file.

Plaintiff submitted a fourth FOIA request VARO on April 26, 2012, requesting
various documents, including an applicatifor apportionment tesupport Plaintiff's

dependent spouse, notes related to thaticgtion, a VA letter dated April 3, 2012

stating that Plaintiff’'s former wife was entideo benefits, and a ti®f names and contact

information “of benefits payable claimed Byrviving spouses, gendent spouses an(
children entitled to dependencydii[n]dem[n]ity compensation.[Doc. 1 at 8.) Plaintiff

did not receive a response to this request lae filed an appealith the VARO. On

2 The citation refers to the documentigpage number generated by the Court’s
Case Management/Electronic Case Filing system.
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June 21, 2012, Plaintiff receidea copy of his entire claim lider except for his service
treatment records, which VARO sdidd already begorovided to him.
On May 15, 2013, Plaintiff filed a corgint with the OIG pursuant to 38 C.F.R.
8 42, the Program Fraud Civil Remedies Att1986 (PFCRA), alleging that his formeyr
wife made false statements to the R@A. On May 20, 2013, Plaintiff submitted
additional exhibits in suppomf his May 15, 2013 comglat to the OG. The OIG
notified Plaintiff on June 27, 2013 that it sveesponding to his Ma20, 2013 complaint
and that it had determined “that it does notramat formal investigation by the OIG.
(Doc. 1 at 11.) Plaintiff filed a “Notice afisagreement” on July 12013, which he said
also served as a “motion for reconsidenatbn the matters of theitial complaint.” (d.)

Plaintiff wrote that if there was “no righb the motion for reconsideration, then to

consider this as a notice of appeal to be &ded to the Secretary of Veterans Affairs.
(Id.) Plaintiff also requested that OIG prdei“any ‘handbook’ describing their appeal
process and/or administrative appeals to higleetlagency officialbefore seeking help
from the courts for relief.” I¢l. at 11-12.) Plaintiff didhot receive a response to his
request as of the date of his Complaind. &t 12.)

In Count Two, Plaintiff alleged thadbn May 20, 2013, he submitted a FOIA
request to VARO for copies of variousnemunications between Rebecca Zaldivar and
the VA. Plaintiff did not receive a responsalao filed an appeah July 15 2013.

In Count Three, Plaintiff alleged that dane 4, 2013, he filed a FOIA request 1o
VARO for documents requested or subntittby Rebecca Zaldar “previously not
supplied without having to makieiture request[s].” (Docl at 19.) Plaintiff did not
receive a response and he fileB@IA appeal on Jy 15, 2013.

On screening under 28 U.S.C. 8§ 1918A(the Court determined that Plaintiff
stated a claim under FOIA and directed @&, the VARO, and the OGC to answer the
FOIA claims in Counts One and Two dfe Complaint. The Court dismissed the

remaining claims and Defendants. (Doc. 9.)
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The OIG seeks dismissal pursuant to FadRule of Civil Procedure 12(b)(1)

arguing that the Court lacks subject mattetspliction over it. (@c. 20 at 2.) The

VARO and OGC filed a partial Motion to Bmiss pursuant to Federal Rule of Civil

Procedure 12(b)(6), guing that three of Plaintiff's ¥ie claims against them are barre
by the statute of limitations.(Doc. 21 at 2-3.)
Il. OIG’s Motion to Dismiss
A. Federal Rule of Civil Procedure 12(b)(1)
A Rule 12(b)(1) motion to dmiss for lack of subject matter jurisdiction may be
facial or a factual challenge to tlegistence of federal jurisdictionWhite v. Leg227
F.3d 1214, 1242 (9tiICir. 2000). A facial challengalleges that the pleadings ar

insufficient to support subject matter jurisdictioBafe Air for Everyone v. Meye373

F.3d 1035, 1039 (9tkir. 2004). In resolving a facighallenge, the district court must

accept the allegations ofdlcomplaint as trueDoe v. Holy See557 F.3d 1066, 1073
(9th Cir. 2009) (citingNolfe v. Strankmar892 F.3d 358, 362 (91ir. 2004)). A factual
challenge alleges that there is no actual existence of jurisdic8afe Air for Everyone

373 F.3d at 1039. When arpamakes a factual challenge, the court is not required

presume the truth of the allegations and roaysider other properly presented evidenEe

in the record fothe purpose of determimg the existence of subject matter jurisdiction.

Id. The party asserting subject matterigdiction has the burden to prove suc
jurisdiction, regardless afhether it is the movantSeeln re Dynamic Random Acces
Memory (DRAM) Antitrust Litig 546 F.3d 981, 984 (9th Cir. 2008).
B. Facial Challenge to OIG’s Investigation Decision
1. Parties’ Arguments
OIG asserts that it is making a facialattenge to Plaintiff'sclaim regarding the
OIG’s decision not to launch a formal investiign of his complaint. Thus, the Coul

must accept as true Plaintiff's Complaint allegatioHsly See557 F.3d at 1073.

% In their Motion, the VARO and OGC alsaoved to strike portions of Plaintiff's
Complaint, which the Qart denied without prejudice. (Doc. 22.)
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OIG argues that this Court lacks jurigtha over Plaintiff's faure-to-investigate
claim because there has beenwaver of sovereign immunity. OIG further argues that

under the Inspector General Act of 1978, BIC. app. 88 1, et seq., the agency|is

afforded “absolute discretion in how investigns are conducted,” thus precluding any
claim by Plaintiff under the Administrative dtedure Act (APA). (Doc. 20 at 3.) OIG
cites to the VA’s Standards for Implemergithe PFCRA to argue that the regulation
“vests complete discretion in the VA-OIGrimake an initial determination of whether the
VA-OIG believes ‘that an action under tfiieFCRA] may be warranted’ before any
obligation to refer a matter tthe VA-OGC arises.” (Doc29 at 2, citing 38 C.F.R.
8§ 42.4(c).) OIG also argues thkaintiff lacks constitutiodastanding to challenge the
OIG’s decisions under the PFCRA because reetlsrd party, notwithstanding his claim
that he is a victim of his former wife’s alleged misconduct.

Plaintiff responds that “sovereign inumity does not grant one a discretion an
whether [] or not to investigate any claim.” d& 24 at 3.) Plaintiff asserts that he “|s

not asking that the sovereign immunityjared by the VA-OIG be waived, or that th

11%

PFCRA act as a waiver, thereof.td(at 5.) Plaintiff contendthat as a veteran and thg
“principle party” he is owed a duty to instigate” because he hdseen held accountablg
and garnishment implemented foast overpayments provided to a fiduciary (Plaintiff's

former spouse).” I€. at 3.) Plaintiff argues that OlIGhould be held accountable for it

UJ

failure to act and aiding or abettifase, fictitious or fraudulent claim$.”(ld. at 7.)
2. Discussio
a. APA
The APA *“sets forth the flextent of judicial autbrity to review executive

agency action for proderal correctness.FCC v. Fox Television Stations, In656 U.S.

* In his Response, Plaintiff agaittempts to assert a claim un@évens stating
that he is suing Defendants in their indivitloapacity. (Doc. 24 at.3 Plaintiff, though,
has only named federal agencies in his suit, &ncbd Main Do cument Only. Bivens
action will not lie against the United States or its agencesFDIC v. Meyer 510 U.S.
471, 486 (1994).
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502, 513, 514 (2009). Gendya a plaintiff must be seekg non-monetary relief for

legal wrongs resulting from a final action unié&en by an agencgr by an agency

officer or employee. Id. (citing Match-E-Be-Nash-She-Wish Band of Pottawatomi

Indians v. Patchak __ U.S. |, 132 S. Ct. 2192207 (2012)). “[T]he APA does not
apply if the ‘agency action isommitted to agency discreti by law’ or if ‘statutes
preclude judicial review.” City of Oakland v. Lynch798 F.3d 11591165 (9th Cir.
2015) (quoting 5 U.S.C. § 702(ad), (2)). The Supreme Courtdbeld that “an agency’s
decision not to prosecute orferce, whether through civibr criminal process, is a
decision generally committed to agency’s absolute discretion.Heckler v. Chaney
470 U.S. 821, 831-32 98B5) (noting that “when an agency refuses to act it generally g
not exercise its coercive power over an indizl’'s liberty or property rights, and thu
does not infringe upon areas that courts ofiem called upon to protect”). While thg
exception for actions “committed to agendigcretion” is narrow, it includes “agency
refusals to institute investigative or fercement proceedings, unless Congress |
indicated otherwise.’ld. at 838.

Here, the OIG made the decision not teestigate Plaintiff’'s complaint regarding
his former wife. This decisiofalls squarely within OIG’s digetion to refuse to institute
iInvestigative or enforcement proceedireysd is not reviewable under the AP/See
Heckler 470 U.S. at 831-32. Acodingly, the Court lacksubject matter jurisdiction
over Plaintiff's claim against @ regarding its decision not tavestigate his complaint.

b. PFCRA

The PFCRA “was enacted in 1986 atlow administrative agencies to pursy
remedies for false or fraudulent ctes for benefits or payments.Roberts v. Shinseki
647 F.3d 1334, 1349 (Fed. Cir. 2011) (ngtithat the VA’'s implementing regulation
provide that “allegations of liability nder PFCRA are referred to the VA OIG, wh
conducts an investigation and reports te YYA General Counsel”’). The PCFRA “wa
not enacted for citizens to utiézas a cause of action agaias administrative agency
....7 Ellis v. Dep't of Veterans’ AffaitdNo. CV-05-257-RHW, 206 WL 224041, at *1
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(E.D. Wash. Jan. 27, 200@jiting 31 U.S.C. 8§ 3102 anQrfanos v. Dep’t of Health &
Human Servs.896 F. Supp. 23, 24-25 (D.D.C. 1995 Plaintiff cannot rely on the
PFCRA to require OIG to conduan investigation or to gnt subject mattgurisdiction
over Plaintiff’s claim in this Court.

C. Factual Challenge Regarding Handbook

OIG asserts that it is making a factuahliénge to Plaintiff's claim regarding the
appeals handbook, which meaathe Court can review ewdce beyond the complaint
without converting Defendants’ Motioto one for summary judgmentSafe Air for
Everyone 373 F.3d at 1039. When a defendanunts a factual attack on subject matter
jurisdiction, “the plaintiff must support [his] jurisdictionallegations with ‘competent
proof.” Leite v. Crane Co 749 F.3d 1117, 1121 (9@ir. 2014) (quotindHertz Corp. v.
Friend, 559 U.S. 77, 99-97 (2010)Buch an attack uses thaersaevidentiarystandard as
used at summary judgmentd. (citations omitted). While #h Plaintiff generally bears

the burden of proving subjentatter jurisdiction by a prepoatance of evidence, “if the

existence of jurisdiction turnsn disputed factual issues, the district court may resd
those factual disputes itselfld. at 1121-22 (citatins omitted).

Federal jurisdiction under FOIA *“is depemdeipon a showing that an agency has
(1) ‘improperly’; (2) ‘withheld; (3) ‘agency records.”Kissinger v. Reporters Comm. for
Freedom of the Presst45 U.S. 135, 150 (1980) (qrmg 5 U.S.C. § 552(a)(4)(B)).
“Unless each of these criteria is met, a disttmart lacks jurisdictin to devise remedies
to force an agencto comply with the FOIA'ddisclosure requirements.United States
Dep't of Justice v. Tax Analys#92 U.S. 136, 142 (1989).

1. Parties’ Arguments

OIG argues that Plaintiff's FOIA clai regarding an appeahandbook should bg

dismissed for lack of subject matter gdiction because arppeals handbook does nqt

exist. For support, Defendahas provided the Declarati of Jason Woodward, who i$

> Because the Court lacks jurisdictioreoWlaintiff's PFCRA claim, the Court
need not reach Defendantsgament regarding standing.

-7 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

OIG’s Deputy Assistant Inspector Genefat Management and Administration, whic
operates OIG’s Hotline Division. (Doc. 20at 1 11 1-3.) Acading to Woodward,
“there is no right to appeal from a deciswiithe VA-OIG Hotline Divsion to decline to
launch a formal investigation of a complaintfd.(at 2 § 6.) Woodwa attached a copy
of the letter OIG Hotline Diwion sent to Plaintiff irresponse to his May 15, 2011
complaint. [d. § 7; Doc. 20-1 at 10.) The letterfrem a Senior Analyst, “Dee,” at thg
OIG Hotline who said that OIG had not selecRdintiff’'s complaint “for formal review
as an OIG case.” (Doc. 204t 10.) The letter fiormed Plaintiff that “[tlhere is no

appeal process on the disposition of a Hotoeplaint. This is our final response on

this issue.® (1d.)

Woodward asserts that because thiereno right to appeal OIG’s decisior
regarding a Hotline complaint, “there is handbook outlining the pcedures to follow
if an individual wishes to appeal from sucldecision.” (Doc. 20-1 at 2 § 8.) If thert
were such a handbook, Woodward stdlted he would be aware of itld() Woodward
also provided a copy dhe VA's “OIG Hotline Frequetty Asked Questions” from its
website, which states thattJliere are no appeal rights from a decision by the Hotl
Division as to the actions taken on atmalar complaint.” (Doc. 20-1 at 8.)

Plaintiff responds that this Court “hagigdiction because Plaintiff has the right
information on [OIG’s] policies, procedures and appeals towards the exhaustic
remedies.” (Doc. 24 at 10.) Plaintifites to FOIA’s requirements that each agen
prepare and make publicly available “refece materials or a guide for requestir
records or informatio from the agency,” including “aandbook for otaining various
types and categories of public informatibom the agency pursuant to chapter 35
Title 44, and under this section.” (DA at 10, citing 5 U.S.C. 8§ 552(Qg).)

1%

ne

of

Plaintiff takes issue withWoodward’s Declaration, arguing that Woodward dages

not have personal knowledge of the facts sghfo his Declaration. (Doc. 24 at 12,

® Woodward notes that the letter fromGis incorrectly dated April 24, 2013,
when it was actually mailed to Plaintiff on orcath May 24, 2013. (Doc. 20-1at2 §7.)

-8-
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Plaintiff asks the Court tcompare the letter from Senidmalyst “Dee” attached to
Woodward’s Declaration, which respondedPlaintiff's May 15, 2013 complaint, and 2
different letter he received dated Ju@&, 2013 from Senior Analyst “DORA)”
responding to Plaintiff’'s M@ 20, 2013 additional evidencé€Doc. 25 at 22.) The letter
from “DORA” states: “Our staff has revied your complaint and determined that
does not warrant formal investigation byetl®IG. Our reviewdid not result in the
creation of an investigation report. This our final response on this issue.ld.]
Plaintiff asserts that this letter does say that he lacks appeal rights.
2. Discussion

The Court lacks jurisdiction over Plaiffitt FOIA claim pertaining to his reques
to OIG for an appeals handbooldgency possession of the requested documents is
indispensable prerequisite tolibty in a suit under FOIA.”” Kissinger 445 U.S. at 155.
OIG has provided evidence in the form ofworn declaration that no such handbog
exists, and has provided egitce that there is no appezfl an OIG decision not to
investigate. Plaintiff has not offered any evidence to the contrary.

When an agency does ruissess a record or document, it cannot be claimed
the document was improperly withheld. Téire, this Court lacks jurisdiction ove
Plaintiff's claim regarding theandbook and this claim agair@3IG will be dismissed.

lll.  VARO and OGC'’s Motion to Dismiss
VARO and OGC seek to dismiss claims tethto three of Plaintiff's five FOIA

requests on the basis that those claims tane-barred under 28 U.S.C. § 2401(q).

(Doc. 21 at 2.) They seaksmissal of Plaintiff's FOIA requests made on October 2

2002, April 13, 2005, r=d July 10, 2007.

A. Legal Standard

The statute-of-limitations defense may ta@sed in a motion to dismiss “only
when the running of the statute is apgyda from the face athe complaint.” U.S. ex rel.
Air Control Techs., Inc. v. Pre Con Indus., In¢20 F.3d 1174, 1178 (9th Cir. 2013
(quotingVVon Saher v. Norton Simduseum of Art at Pasadena92 F.3d 954, 969 (9th

-9-
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Cir. 2010)). “A motion to dismiss based time running of the statute of limitationy
period may be granted only if the assertiaighe complaint, r@&d with the required
liberality, would not permit the plaintiff tprove that the statute was tolledSupermail
Cargo, Inc. v. United State68 F.3d 1204, 1206-07 (9thrCi995) (internal citations ang

U7

guotation marks omitted). In order to dismiss a claim as untimely on a Rule 12(b)(6

motion, it must “appear|[ ] beyond doubt thag¢ ghlaintiff can prove no set of facts thg
would establish the timeliness of the claim.ld. at 1207. Thus, “[i]f, from the
allegations of the complaint as well as angligially noticeable matals, an asserted
defense raises disputed issuof fact, dismissal unddRule 12(b)(6) is improper.”
ASARCO, LLC v. Union Pacific R. C@65 F.3d 999, 1004 {9 Cir. 2014) (citation
omitted).

Generally, the Court may not consider angterial outside thpleadings in ruling
on a Rule 12(b)(6) motionUnited States v. Corinthian College&b5 F.3d 984, 998 (9th
Cir. 2011). But the incorporatieby-reference doctrine allows teaal that is attached tg
the complaint to beansidered, as well as unattacheddemce on whic the complaint
relies if: “(1) the complaint refers to éhdocument; (2) the doment is central to
plaintiff's claim; and (3) no party quigsns the authenticitpf the document.”ld. at 999.

If a specific statute is silent regarding the time period for filing an action, ther
Court looks to 28 U.S.C. § 2401(a), whiglovides that “every civil action commence

against the United States #Hae barred unless the complais filed within six years

after the right of action first accruesNesovic v. U.S71 F.3d 776, 778 (9th Cir. 1995).

Because FOIA does not incledts own statute of limitations, the six-year limitatior
period under 8§ 2401(a) appliesloward v. Pritzker 775 F.3d 430, 437 (D.C. Cir. 2015).
“A cause of action against an adminisitra agency ‘first acrues,” within the
meaning of § 2401(a), as soas (but not before) the ®®n challenging the agenc)
action can institute and maintain a suit in cou$pannaus v. U.S. Dep't of Justi&24
F.2d 52, 56 (D.C. Cir. 1987 Generally, a FOIA claimant must exhaust administrat
remedies before filing a lawsuitd.; see also In re Steelé99 F.2d 461465-66 (9th Cir.
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1986) (“Exhaustion of a part[y’]s administingee remedies is required under the FOI
before that party can seek judicial review.”).

Under FOIA, administrative remedies ashausted “if the agendiails to comply
with the applicable time limiprovisions of this paragraph.5 U.S.C. § 552(a)(6)(C)(i).
The paragraph requires the agegrio “determine within 2@ays (excepting Saturdays
Sundays, and legal public abdys) after the receipt ainy such request whether t
comply with such regest” and to notify the requestef the decision and the right tq
appeal to the head tfe agency any “adverse determinatiofd’ § 552(a)(6)(A)(i). The
statute also requires an agemgymake a determination witkespect to angppeal within
20 business days and, if the denial of a estjdor records is uph#l then the agency
must notify the requester of thgrovisions for judicial review. Id. 8§ 552(a)(6)(A)(ii).
Thus, a FOIA claim accrues either (1) whenagency fails to medhe 20-daydeadline

after receiving a FOIA request or an appeaif@ denial of a FOIA request, or (2) when

an agency makestanely response to aappeal from a timely adverse determination
an initial FOIA request.Spannaus824 F.2d at 58-59. The exgcy may extend the time
of its determination by an additional 10 dayst provides noticeto the requestor in
writing. 5 U.S.C. 8 552(a)(6)(B). “If an ag®nfails to respond to a request within th
time provided, ‘constructive’ exhaustion oframhistrative remedies has occurred and t
requestor may seek judicial reviewBush v. Dep’t of JusticeNo. C 08-3842 JF(RS),
2008 WL 5245046at *3 (N.D. Cal. Dec. 16, 2008) (citirfgpannaus824 F.2d at 58).
“Once constructive exhaustiarccurs, any available administrative appeal—i.e., act
exhaustion—becomes permissive in the sems which the termis used here; the
requester may pursue it, but his failtoedo so does not bar a lawsuitSpannaus824
F.2d at 58.
B. Plaintiff's FOIA Requests
1. October20, 2002 FOIA Request

A

of

e

ual

Plaintiff made his first FOIA requesd VARO on October 20, 2002, requestigg

copies of statements and letters in his ¥dmpensation file from Rebecca Zaldiv

-11 -
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(Doc. 1 at 4.) On Novembdss, 2002, VARO provided “cops of the documents to an
from Plaintiff's wife,” some “with personaldentifiers or inform#on redacted, others
provided without their enclosures.”ld() Plaintiff does not state that he appealed tl
response. VARO and OGC argue that Plaintiéésise of action as to this FOIA reque
accrued, at the latest, on or about Novemb6, 2002, when Plaintiff was provide
documents in response to his request. (Doc. 21 at 4.)
2. April 13,2005FOIA Request

Plaintiff made his second FOIA requastVARO on April 13, 2005, requesting
copies of “supporting documtsi and a copy of a VA lettedated January 6, 2004 t(
Plaintiff. (Doc. 1 at 4.) Plaintiff also sent a “Note of Disagreement” to VARO
regarding a VARO decision dated March 16020and exercised the right to a person
hearing to present evdédce and arguments anportant pointsn plaintiff's claim.” (Id.)
On April 22, 2005, VARO proded four “additional copies of documents submitted
Rebecca Zaldivar since November 2002,thwaddresses and personal informatic
redacted, and a copy of dter dated January 6, 2005Id.(at 4-5.) Plaintiff does not
state that he appealed this response, arbég not explain what he means by a “Noti
of Disagreement” or what the March 16080decision entailed. VARO and OGC argd

that the cause of action as to this secB@dA request accrued on or about April 22

2005, when VARO provided th@ocuments in response toafitiff's request. (Doc. 21
at4.)
3. July 10, 2007 FOIA Request

Plaintiff made his third FOIA requesd VARO on July 10, 2007, requestin
“specific documents mentioned in documefntan the previous twaequest releases.’
(Doc. 1 at 5.) VARO responded on July 2807 with a request for additional time t
obtain the records.ld.) On September 25, 2007, VAR®ovided 17 sets of document
containing duplicates from ¢h2002 and 2005 releases, as well as other documents
previously disclosed, and VAR®ithheld “other documents.” Id.) On or about
December 20, 2007, Plaintiffléid an appeal over VARO'’s dml of “certain requested

-12 -

—

S

| =N

L4

al

5 NO




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

records.” [d.) VARO responded on December ZB)07, “denying the request” and
noting that it had provided the information Plaintiff had requested and that the
information redacted was Retca Zaldivar's personal inimation, which was exempt
from disclosure under 5 U.S.C. 8§ 552(b)(6)d. @&t 6.) On Februarg4, 2008, Plaintiff
filed an appeal to OGC. OGC acknowledgeckeipt of the appeal on March 4, 2008, a
assigned case #13527 to it. Oacember 10, 2008, Plaintiff “inquired into the status
the FOIA appeal.” Ifl. at 7.) OGC responded to tR©IA appeal on August 4, 2010
apparently denying the appeal amhalding the exempins claimed. Id.)

VARO and OGC argue that the causecfion on this FOIA claim accrued on o
about April 1, 2008, 20 busess days after OGC acknowledged receipt of the appesd
March 4, 2008. (Doc. 21 at 4.)

C. Discussion

Plaintiff argues that the statute of limitais does not preclude his claims becal
the alleged FOIA violationsshould be considered to le ‘continuing wrong’ and a

m

‘continuing violation.” (Doc. 27 at 3,ittng cases from the Sixth, Tenth, and Sever
Circuits.) Plaintiff contends that “[a]s loras Defendants continue deprive Plaintiff
access to records, . . . furthajury cannot beavoided or the wrong corrected.dJ
Plaintiff argues that “the misrepresentation and concealment of documents relea
provided to others to use aourt proceedings to Plaintifff €letriment violates FOIA and
deprive[s] Plaintiff of his constitution[al] rights.”ld. at 3-4.)

Defendants respond that aRitiff's application of tle “continuing violation”

doctrine, which is an equitable exceptiorthtie timely filing requirement, does not apply

here because a “potential plaintiff in a FO#&tion would immedialy suspect that he
has a claim upon the agencyiisiely response to the FOlRquest, or upon the passag
of 20 days after making theqgeest or appeal when no pesise has been forthcoming.
(Doc. 31 at 3-4.) Defendants argue thas tis “a finite deadline, which is easily
ascertainable in either circstance” and so there is nousa to extend the six-yea

limitations period to bring a FOIA #on in these three instancesd.(at 4.)
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The continuing violation ddrine does not applto Plaintiff's first three FOIA
requests. The cases Plaintiff relies on ateFR@IA cases and do heupport application
of the doctrine here. The first case cited by Plainti#nsley v. City of ColumbuS§57
F.3d 693, 697 (6th Cir. 2009nvolved federal takingsral due process claims. Th

court held that the contimu violations doctrine did not extend the limitations peripd

where the damage was complete atxadipoint in time. The second ca3eberi v.
Cigna Corporation 89 F.3d 1423 (10th Cir. 199Gnvolved New Mexicocontract and

tort law and noted that the continuing abbn doctrine could not be applied where the

D

plaintiff's injury “is definite and discoverable, and nothing prevented the plaintiff from

coming forward to seek redressltl. at 1431 (internal citatn and quotations omitted)
The two Seventh Circuit cases cited by RI#imvolved an Eighth Amendment medica|
care claim under 42 U.S.C. 8§ 1983=@rd v. Sheaher253 F.3d 316 ¢h Cir. 2001)) and

a copyright infringement claimTaylor v. Meirick 712 F.2d 1112, 1118-19 (7th Cin.

1983)). Neither case supporépplication of the doctringéo Plaintiff's three FOIA
requests made between 2002 and 2007 be&dasw#iff would know by the expiration of

the applicable response date whethehdg the documents he sought or not.

In response to Plaintiff's first HA request, VARO provided documents oh

November 16, 2002. Plaintitfoes not say he ever appeathdt response. Therefore
the FOIA claim accrued on Nontber 16, 2002, and Plaifftivas obligated to file a
lawsuit on that claim by November 16, 2008.

In response to Plaintiff's secorfeDIA request, VAROprovided doaments on
April 22, 2005. Plaintiff does not say that bppealed this respse. Therefore, the
FOIA claim accrued on April 222005, and Plaintiff was obkded to file a lawsuit by
April 22, 2011.

Plaintiff filed his third FOIA request aduly 10, 2007. After requesting additiona
time, VARO provided documents on SeptemberZZH)7. Plaintiff filed an appeal ovef
the denial of certain recordsound December 20, 200hcaVARO denied the appeal on

December 28, 2007. Plaintifiled an appeal to the OGG@Gn Februaryl4, 2008, and
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OGC acknowledged receipf Plaintiff's appeal on Mrch 4, 2008, assigning it casg
#13527. There is no indicatian Plaintiffs Compaint that anythingmore happened
until Plaintiff made an inquiryon December 10, 2008bout the status of his appeal.
Therefore, Plaintiff constructivglexhausted this claim 20 siness days after March 4,
2008, or April 1, 2008, e Spannaus824 F.2d at 58, and Piff was required to file
suit on this claim by April 1, 2014. Plaintiffadinot file this lawsit until July 1, 2014.

The Court accordingly will dmiss Plaintiff's claims regarding the FOIA requests

he submitted on October 20,3 April 13, 2005 and Julg0, 2007, as barred by thg
statute of limitations.
IT IS ORDERED:

U

(1) The reference to the Magistrate Judgeithdrawn as to Defendant OIG’S
Motion to Dismiss (Doc. 20) and Defemda VARO and OGC's Partial Motion tg
Dismiss (Doc. 21).

(2) DefendantOIG’s Motion to Dismiss (Doc. 20) igranted and OIG is
dismissed from this action.

(3) Defendants VARO and OGC'’s Partial Motion to Dismiss (Doc. 21
granted. Plaintiff's claims regarding the FOIA requests he submitted on Octobel
2002, April 13, 2005 and Bul10, 2007 are dismissed.

(4) The remaining claims in thistaan are against VARO and OGC relating 1o
Plaintiff's April 26, 2012 FOIArequest in Cour®ne and PlaintiffdMay 20, 2013 FOIA
request in Count Two.

Dated this 27th day of October, 2015.

Dby Gt

David G. Campbell
United States District Judge
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