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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Shawn Michael Folta, No. CV 14-01562-PHX-DGC (ESW)
Plaintiff, ORDER
V.

Dustin Burke; Russel Contreras;
Richard Basso; and Michelle Schiavo,

Defendants.

Plaintiff Shawn Folta, who is representeyl counsel, brought this prisoner civil

rights action pursuant to 42 U.S.C. § 19830c. 1. Defendants are current or form
officers of the Arizona Department of Cortieacs (ADC). Defendants Russell Contrerd
Richard Basso, and Michelle Schiavo mofg summary judgment. (Doc. 192.
Defendant Dustin Burke, who is separateBpresented, joins the Motion in par
(Doc. 193.) Plaintiff moves tstrike Burke’s Joinder. (Do200.) The Motions are fully
briefed. (Docs. 211, 229.) Nm&arty has requested oral arguindfor reasons stated below
the Court will grant in parand deny in part the Motidior Summary Judgent and deny
as moot the Motion to Strike.
l. Background.

Plaintiff is a prisoner in ADC custody.He filed this action pro se, claiming
violations of his constitutional rights based his alleged assault in the Arizona Stg

Prison Complex (ASPC)-Eyman in Florence, Ana. (Doc. 1.) Plaintiff alleges that o
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April 7, 2014, Correctional Officer (CO) Bke became angry with Plaintiff becaus
Plaintiff quoted policy to him when he failéd give Plaintiff a proper dinner tray.ld(
at 3). Burke asked Sergeddntreras to pull Plaintiff outf his cell, after which Burke
restrained Plaintiff's hands befui his back and pulled him ingoblind spot in the hallway.
(Id.) Burke then attacked PHiff from behind, pulled him up by his handcuffs, kneed h
in the face, threw him head-firsito a steel dinner carthd punched him while he was o
the ground. Ifl.) Contreras and CO Basso helpedk@urestrain Plaintiff and take hin
into an unsupervised area, and both of them witnessed the attack and failed to int¢
(Id. at 4-5.) On screening under 28 U.S.A985A(a), the Court determined that Plainti
stated Eighth Amendment claims against CoageBasso, and Burkand directed them
to answer the claims. (Doc. 13.) Tl&ourt dismissed the remaining claims ar
Defendants. I¢.)

Plaintiff subsequently filed a Motion fd_eave to Amend and a proposed Fir|
Amended Complaint (FAC), in which he soagh amend Count Three to add clain
against CO Schiavo and Deputy Wardefirdg Van Winkle, who had been dismisse
from the original Complaint. (Docs. 48, 608} On screening dhe FAC, Magistrate
Judge Eileen S. Willet issd a Report and Recommendation (“R&R”) in which she fol
that Plaintiff stated an Bhth Amendment deliberate irfiirence claim against Schiavq
based on his allegations tHathiavo opened Plaintiff's cell dotw facilitate his assault,
but that Plaintiff failed to site a claim against Van Winkl€Doc. 85.) The Court accepte
the R&R, required Burke, Basso, and Contreécaanswer Counts @n Two, and Three,
required Schiavo to answer @a Three, and dismissed Van Winkle. (Doc. 104.)

Defendants move for summgrdgment based on Plaintifffailure to exhaust his
administrative remedies before filing this action and on the merits of Plaintiff's Eig
Amendment claims.

Il. Summary Judgment Standard.
A party seeking summary judgment “bears the initial responsibilityforming the

court of the basis for its motn and identifying those portioref [the record] which it
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believes demonstrate the absence géauine issue of material factCelotex Corp. v.
Catrett 477 U.S. 317, 323 (1986 Summary judgment is wianted where the moving
party “shows that there is no genuine disputéoaany material fact and the movant
entitled to judgment as a matter of law.” FRACiv. P. 56(a). Sumany judgment is also
appropriate against a party who “fails meake a showing sufficient to establish th
existence of an element essential to thatyfsadase, and on which that party will bear th
burden of proof at trial."Celotex 477 U.S. at 322. The couméed consider only the citec

materials, but it may consider any other matsriaithe record. Fed. Civ. P. 56(c)(3).

Only disputes over facts that might affébhe outcome of the suit will preclude¢

summary judgment, and the disputed evidenast be “such that a reasonable jury col

return a verdict for ta nonmoving party.”Anderson v. Liberty Lobby, Inet77 U.S. 242,

248 (1986). The evidence must be viewedhm light most favorable to the nonmoving

party, Matsushita Elec. Indus. Cwe. Zenith Radio Corp475 U.S. 574, 587 (198&nd
all justifiable inferences are drawn ithat party’s favor beause “[c]redibility
determinations, the weighing of evidence, #medrawing of inferences from the facts a
jury functions,”Anderson477 U.S. at 255.

I1l. Facts.

The facts are taken from Defendantsr@cted Statement of Facts (Doc. 223-1

Plaintiff's Controverting Stateemt of Facts (Doc. 211-1), &tiff's Corrected Statement
of Additional Facts (Doc. 234-1), andethielevant exhibits in the recotd Where the

1 After Plaintiff filed his Reponse, Defendants filed two fit®s of Errata to address$

citation errors they discovered in their bm for Summary Judgment and Statement
Facts (Docs. 223, 224), and they attachedected versions of both their Motion fo
Summary Judgment and their Statement ofd@dadcs. 223-1, 224-1). After Plaintiff filed
an Objection to these corrected filings, anguthat Defendants were required to provig
redlined versions to showdh changes, Defendants alsled redlined versions of the
originals, showing their corrections. (Docs12B3 232-1.) Plaintiff also filed a Notice o
Errata in which he identifiedrrors in his Statement of Adional Facts and attached

Corrected Statement of Additional Facts ancdditional exhild, Exhibit P. (Docs. 234,

234-1, 234-2.) Because neither party argiined they have been prejudiced by the
submissions, the Court will cite in this Ordethe corrected versiomnd the parties’ filings.
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parties’ versions of events differ, the Court takes Plaintiff's facts as 8ae.Andersgn
477 U.S. at 255.
A. Exhaustion of Administrative Remedies.

ADC Department Order (DO) 80ymate Grievance Procedursets forth the steps

inmates must follow tocomplete the administrative grievance process for medical and phon-

medical complaints. (Doc. 223111.) As the first step t@solving a non-medical issue,
an inmate must attempt tosmve the issue infmally by discussing it with appropriate

staff or by submitting an Innt@ Informal Complaint Reéation, Form 802-11. Id. 1 4.)

If the inmate is unable to reselthe issue with relevant staff through this means, he may

submit an Inmate Informal @aplaint Resolution to his Un€O Il within 10 workdays
of the action that caused the issulel. { 5.) The CO Ill must #n investigate and attempt
to resolve the issue and provide g@sse to the inmate within 15 daysd.)

If the inmate’s issue is naesolved informBy through these fst two steps, the
inmate may submit a formal Inmate Griegario his Unit CO IV Grievance Coordinato
within 5 workdays of receiving the CO llliesponse to his Informal Complaintd.(Y 6.)
An inmate may only grieve one issue per grievance fotch) Within 15 days following

receipt of the Inmate Grievance, the Deplitsirden must issue a ien response to the

2 Plaintiff objects to many of Defendantsastments of fact because they contg
compound statements and because théy oe affidavit testimony of individuals
Defendants were aware Riaff had not deposed. SeeDoc. 211-1.) Neither of these
objections is a reason to exclude Defendafasts. As to tB compound statements,
Plaintiff does not indicate what parts of thosgeaments, if any, hesputes. Absent more
simply objecting to the grammatical form of atsiment is not a reasonr&gect the asserted
facts and evidence. As to thffidavit evidence, Plaintiff daenot indicate that he ever
requested or attempted to depasg of the affiants and wadused. Absent facts showing

that Defendants withheld diseery information from Plaintiff or otherwise acted in bad

=

n

faith, Plaintiff's lack of knovledge to dispute certain facts is not a reason to prevent

Defendants from relying on those facts. Rart where Plaintiff objects to Defendants
facts as being poorlwritten or inaccurate, Plaintiff laedy fails to comply with Federal

Rule 56(c)(1), which requires him to indicateigihfacts are in dispute and to point to the

relevant parts of the record to suppbis contrary assertions of facGeeFed R. Civ.

P. 56(c)(1). Absent contrary assertions wiierences to evidence showing a genuine

dispute, the Court will consid&efendants’ facts undisputed.
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inmate. (d.) If the inmate receives an unfavorat@sponse, he may appeal to the Ward
within 5 workdays, and the Warden or theidén’s designee has 20 workdays to issu

written response to the inmatdd.(] 7.)

If the inmate does not receive a favorat@eolution to his issue after completing

these steps at the unrtdainstitution levels, he may appeati@ Director within 5 days of
receiving the Warden’s responséd. ([ 8.) Upon receipt of aappeal to the Director, the
Central Office Appeals Officer has 30 calendaysd@ prepare a response and submit it
the Director or the Director’s designee for a signatule. 1(9.) The Director’s responsg

is final and ends the administrative grievance procdds (L0.)

If, at any time in the administrative gvence process, an inmate does not receivie a

response within the appropridtmeframe, he may proceed teethext step in the proces
the day after the response was dud. 11.)

The ADC Central Office matains a computerized logf all non-medical Inmate
Grievance Appeals to the Directond.(f 12.) As part of this litigation, Officer Kepney
searched this log for any grievances frétaintiff regarding his allegations againg
Defendants. 1(.) Officer Kepney found that Plaifithad fully grieved one non-medica
grievance (Grievance #A30-131-014) againstkBuor his alleged April 7, 2014 assaul

(Id. 1 13; Doc. 191-2 at 28-35.) Officer Kepnagims that he did not find that Plaintiff

had appealed any grievancts the Director’'s level regding Contreras, Basso, 0
Schiavo’s alleged actions in connection witle assault. (Doc. 321 § 14; Doc. 191-2
(Kepney Decl.) 11 20-22.)

B. April 7, 2014 Incident.

On April 7, 2014, Plaintiff and his Bmate were housed in the ASPC-Eym3
Special Management Unit, which is a nmagm custody unit. (Doc. 223-1 § 18
Maximum custody inmates are considered thedsghsk to staff and the public, and the
are subject to controlled mawent within the institution, wéreby they are escorted if

restraints by either one or two offrse depending on the circumstances$d.)( These
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inmates also have limited work opportunitiesquire frequent matoring, and eat their
meals in their cells. |d.)

When two maximum custody inmates areused together ithe same cell, one
officer must be present at the cell-fronfdye the trap door may be opened, and ty
officers must be present at the cell-front before the cell door may be opédef].20;
Doc. 191-5 (Basso Decl.) )5When removing a double-celled maximum custody inmé
the inmate is positively identified, and resttaiare applied to botmmates in the cell
before opening the cell doorld() After both inmates are secured, the officer removi
the inmate communicates to @entrol Room Officer to unik the cell door, the cell door
is unlocked and opened, and thsigaated inmate is removedd.] The cell door is then
closed and locked, and the restraints are removed from the inmate remaining in th
while the escort of the removed inmate rerad&hmands on,” meanine officer maintains
the ability to quicklytake control of an aggressive mwn-compliant imate by pulling up
on the inmate’s secured arms, hands, or cufts.§{f 5-6.) Doing so puts pressure on t
inmate’s shoulder joints and allows the offiteredirect the inmat® the ground or wall
to re-establish controf the inmate. Ifl. § 6.) This method of sponding to an aggressivs
or non-compliant inmate is standardlaaccepted procedure within the ADQd.)

On April 7, 2014, at approximately 7:@8m., Burke and CO Queen began feedi

inmates in the unit where Plaintiff andshiellmate were housed. (Doc. 223-1 11 1

32-33.) Burke wrote in a subsequélse of Force/Incident Command Repdinat he gave

Plaintiff his dinner tray, and Plaintiff becanrate about the podn of broccoli, yelled

3 In his Corrected Statement of Additidiaacts (Doc. 234-1Plaintiff frequently
relies on the contents of ADC Incident Repo¥there, as here, Pldiff cites to Defendant
Burke’s statements in these reports, the Cwiltonsider this evidnce as the testimony
of an opposing party pursuantfkederal Rule of Evidence 82). Where Plaintiff relies
on other second-hand statemem€luding his own statemenis these reports as wel
those of other inmates, the @owill include this evidencbecause Plaintiff may be ablg
to present it in a form admissgbhat trial. Material in a fon not admissible in evidence
but which could be produced in a foadmissible at trial, may be usedawoid but not
obtainsummary judgmentSee Quanta Indemnity Ce. Amberwood Dev. IncNo. CV
11-1807-PHX-JAT, 2014 WL 13144, at *2 (D. Ariz. March 26, 2014) (citing cases).
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profanities, threatened to go on a hunger stbkeame even more irate when Burke repli

that he was not responsible fareparing the footrays but only fodelivering them, and

asked to speak to a sergeant. (Doc. 234k1Satement of Additional Facts) I 7; Dog.

191-4 at 14.)

After the inmate kitchen workers were returtetheir cells or taken to the shower
Burke went to Contreras’s ofe, located in the yard officehere all the supervisors
offices were located, and informed Contrerad Plaintiff was upset about a food portiof
had threatened to go erhunger strike, and had askedpeak to a supervisor. (Doc. 223-
19 34, 36-37.)

Contreras thought it would be prudentémove Plaintiff from his cell so he coulq

talk to Plaintiff one-on-one tesolve the situation and/ondl out the reason for the hunge

strike. (d. 11 37; Doc. 191-4 (Contreras Decl.) § 1G9ntreras opines that removing 3
inmate from the presence of other inmateetmlve an issue prevents other inmates fr¢
overhearing, interjecting, or infering, and it facilitates resolution to have the inmate aw
from the pressure to perform a certain wayront of other inmates. (Contreras Deg
1 10.) Consequently, Contreras advised Burki&ake Plaintiff to tle west yard holding
cell so he could talk to Plaintiff thereld (Y 9.)

Contreras was aware that Plaintiff had eyeghin a hunger strike the week befor,

and he intended to imdew Plaintiff, take him to medical to obtain his vitals, and pla

him on hunger strike statusld({ 9.} As a matter of practice, Contreras asked Burke

the issue was personal betweam land Plaintiff, and Burke puoptedly replied, “No, he’s

just upset about the food portion.Id (1 8.)

4 The “OIG Report” that Defendant Contreras cites in his declaration regar
Plaintiff's prior hunger stke does not appear to be in evidencgegContreras Decl. { 9.)
The Court therefore includes Contreras’sldetion testimony regding what he was
aware of solely to show Contreras’ belief atate of mind, not as elence that Plaintiff
was or had been on a hunger strik@ich Plaintiff disputes.
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Following Contreras’s directive, Burke qmeeded back to Plaintiff's cell

(Doc. 223-1 1 41.) At some point, while Burke vaagy, Basso asked Plaintiff: “What's

up with you and Burke? Whig he so pissed?” (Doc. 234-1 { 11; Doc. 192-2, Ex
at 59-60 (PI. Dep. at 74:19-75:6).) Anathemate returning fronthe kitchen also yelled
to Plaintiff that Burke and Contreras warethe hallway discussg a plan to assault
Plaintiff and they were going to pullrhiout of his cell and “f*** him up.” ¢eeDoc. 234-1
1 10; Doc. 192-2, Ex. B at 8-9 (PI. Dep. at 23:9-24:23)).

After Burke returned, Basso wan Plaintiff's unit returmg inmate workers to their
cells, and he heard Burke tell Plaintiff that Germds wanted to talk to him. (Doc. 223-
1 41.) Pursuant to regulpractice for opening the cell doors of double-celled, maxim
custody inmates, Burke and Basgere both present, and they secured both Plaintiff 3
his cellmate before signaling l¥avo, the Control Room Offer, to open Plaintiff's cell

door, which she did.Iq. T 42.) At approximately 7:30.m., Burke removed Plaintiff from

his cell, Schiavo relocked Plaintiff's cell dooncaBurke escorted Plaintiff out of the pod.

(1d.)

As the Control Room Officer, Schiavo Iaclkand unlocks doorat the request of
officers and staff, and, apart from specificcamstances such as showers and recreat
she generally does not know the reason ant@nsabeing removed from a cell or wher
he is being taken.Id. § 46.) Schiavo was unawaretbg& reason for removing Plaintiff
from his cell, had no knowledge of Plaintiftemplaint about his food, and had no reas
to believe an incident had occurredtween Burke and Plaintiff.ld(  47.) At the time
she unlocked and relocked Plaintiff's cell doshe was busy doirthe same for cell and
pod doors of inmate workerstoening from the kitchen. Id.) From her position in the
Control Room, Schiavo can see down the “rusfshe pods where @oners are held, but
she cannot see into individucells. (Doc. 211-14Schiavo Decl.) 1 9.)

After Burke escorted Plaintiff out, Basstarted to return to his posted position |
way of the hallway leading to and intersegtwith the corridor where Burke had gon
with Plaintiff. (d. 19 42, 43.) As Bassortwed the corner into écorridor, he allegedly
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turned his back oBurke, who was escorting Plaintiff the opposite direction in a hands
on escort, meaning with histéon Plaintiff's arm. If. 1 43.)

Shortly after this, Basso claims thatlneard shoes shufflingnd Burke say, “stop
resisting.” (d. 1 44.) He purportedly turned arouswad saw Burke redirecting Plaintiff tg
the floor and activatig the incident command system (ICS)d. Basso claims that he
saw Plaintiff go directly to the floor, but ditbt see Plaintiff hit avall or Burke throw,

knee, punch, or strike Plaintiff in any wa(Doc. 191-5 (Basso Decl.) § 16.)

Upon hearing the ICS, Basso states that he immediately responded to Burke

location and held Plaintiff down while CO Digiapplied lower restraints. (Doc. 223-1|

44; Basso Decl. 1 14.Plaintiff was face-down but wadtempting to turn over, and Basso

|

ordered him to turn back onto his stoma¢Basso Decl. § 14.) Plaintiff purportedly tolq
Defendant Basso, “I'm finpist re-house me.”ld.)

In addition to Basso and Digiro, Cormas and COs Queen, Mwangi, and Sgt.
Werfelman also responded to the ICS. (Ot#3-1 § 50.) Digiroad Contreras relieved
Burke, and Contreras toaommand of the ICS. Id. 11 50, 54.) After Digiro applied
lower restraints to Plaintiff, he and Conae lifted Plaintiff up and secured him on [a
gurney. [d. ¥ 50.) Contreras and S§erfelman then escortd@laintiff to the Health
Unit, where he was examined and treated fartaver his right eyebrow, which was closed

with two butterfly sutures by a nurseld.(f 55.) The next day, Plaintiff reported t

O

medical, and the medical notes indicate thatléit shoulder appeared swollen, his lgft
knee was scraped, and he had a “very swollea’af the right flank with limited range of
motion, especially whebending. (Doc. 234-2.)

When Contreras relieved Burke, he instad him to reporto the Health Unit

because he had sustained injuridd. { 54.) Burke was evaluated for bruising on the top

> Basso testifies confusingly that henfinediately responded to Officer Burke’s
location and held inmate Folta down alowgh Digiro and renoved Burke from the
incident location.” (Basso Ded 14.) This testimony is ta@gue and unclear as to what
was happening and what Basso did to “remidarke from the location to give a useful
account of these actions.
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of his right hand and redness oe tiight side of his jaw.|qd.) He was taken to Florence

Anthem Hospital for further medical evaluationd.)

At approximately 7:56 p.m., Contrerasntacted Criminal Investigations Unil
(CIU) Investigator Bill Dziadua, who took photogps of the scene and of Burke an
Plaintiff. (Id. 1 57.) Burke told Contreras thaamitiff's actions were spontaneous, ar
Plaintiff had not exhibited argggressive behavior as hesAzeing restrained and remove
from his cell. [d. 1 61.} According to Plaintiff, no part of Plaintiff's body hit or touche
Defendant Burke at any time, daine did not fight back durg the assault. (Doc. 231-!
7 35; Doc. 192-2 at 58-59 (PI. Dep. at 43:22-44:23).)

Plaintiff received a disciplinary ticket féhe incident, but the charges against hi

were dismissed on Auust 25, 2014 because Criminal Istigator Kathy Ingulli found no

evidence to corroborate Plaintdf Burke’s version of eventsShe also found that Burke’s

story was not believable. (Doc. 211-3 at.1-thgulli also interviewed Schiavo and Bass
who were later found tbe not forthcoming. I¢. at 2.) Ingulli also investigated anothe
staff-inmate assault involving Bke, Basso, and Schiavo on Jife 2014, after Plaintiff's
alleged assault. (Doc. 211-16 at 2.) Dunpgpstioning about that incident, Schiavo w
initially evasive about her knowledge and involvement in it, but after being presenteg
her own cell-phone messages about the incjdéet admitted to opening the inmate’s c¢
door, allowing several officers — including & and Burke — to emtthe cell and assaull
the inmate. (Doc. 211-16 &3, 6, 9-10.) As a result of Ingulli’s findings in this
investigation, Burke, Basso, and Schiavemployment with ADC was terminatedd.(
at 8.)

¢ Defendants do not put forth any facts abwhat these “spontaneous” actions ¢
Plaintiff were or any other evidence as to whiampted Defendant Bke to take Plaintiff
down.
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IV.  Discussion.

A. Exhaustion.

Under the Prison Litigath Reform Act (PLRA), a prisoner must exhau
“available” administrative remeel$ before filing an action ifederal court. 42 U.S.C.
8§ 1997e(a)see Vaden v. Summerhi#d9 F.3d 1047, 1050 (9th Cir. 200Bypwn v. Valoff
422 F.3d 926, 934-35 (9th Cir. 2005). Tim@soner must complete the administratiy
review process in accordancétwthe applicable rulesSeeWoodford v. Ngo548 U.S.
81, 92 (2006). Exhaustion is recedrfor all suits about prison lif@orter v. Nussle534
U.S. 516, 523 (2002), regardkeof the type of relief offed through the administrative
processBooth v. Churner532 U.S. 731, 741 (2001).

The defendant bears theitial burden to show thathere was an availablg
administrative remedy and thaetprisoner did not exhaust iAlbino v. Baca747 F.3d
1162, 1169, 1172 (9th Cir. 2014ee Brown 422 F.3d at 936-37 (a defendant mu
demonstrate that applicable relief remainedilable in the grievance process). Once th
showing is made, the burden shifo the prisoner, who musither demonstrate that hg

exhausted administrative remedies or comevdéod with evidencel®wing that there is

something in his particular case thatade the existing and generally available

administrative remedies effectively unavailable to hiAlbino, 747 F.3d at 1172. The
ultimate burden, however, rests with the defendaht.Summary judgment is appropriat
if the undisputed evidence, viewed in thghli most favorable to the prisoner, shows
failure to exhaustld. at 1166, 1168seeFed. R. Civ. P. 56(a).

If the defendants move fasummary judgment for flare to exhaust and the
evidence shows that the plaintiff did, in faexhaust all available administrative remedig
it is appropriate for the court to grant sunmyp@dgment sua sponte for the nonmovant
the issue.See Albinp747 F.3d at 1176 (pro se prisomkd not cross-move for summary
judgment on issue of exhausti but because he wiol have succeeddthd he made such

a motion, sua sponte grant ohsmary judgment was appropriate).
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Defendants argue that Plaintiff failed@ghaust his administrative remedies on I
claims against them because his grievaremords show only #t he completed the
grievance process with respecBuorke’s alleged assault, ahd did not grieve his alleged
claims against Contreras, Basso, &atiiavo. (Doc. 224-1 at 9.)

Plaintiff argues in his Response that, hesgait is undisputed that he completed t
grievance process regarding his assaulexie@usted his administrative remedies for
claims stemming from that assault, and he nesequired to name each of the prospecti
Defendants involved in that incident before filing this laws@iRoc. 211 at 11.) Plaintiff
relies onGriffin v. Arpaig 557 F.3d 1117, 1120 (9th Cil0@9), in which the Ninth Circuit
addressed the level of specificity inmates r@guired to include in their grievances fq
proper exhaustionGriffin adopted the standard that “wh& prison’s grievance procedure
are silent or incomplete as to factuakeificity, ‘a grievance suffices [for exhaustio
purposes] if it alerts the prison to the natoféhe wrong for which redress is soughtid.
(quotingStrong v. Davigd297 F.3d 646, 650 (7th Cir. 2002)). The Ninth Circuit reasol
that this standard “advances the primary pugpafsa grievance: to notify the prison of
problem.” Griffin, 557 F.3d at 1120.

A review of Plaintiff's grizzances shows that, in hisémmal Complaint Resolution,
Plaintiff wrote that he was “informally tryintp resolve the issue of being assaulted
CO Il Burke on 4-7-14" and that his resolutiaas “for CO |l Burke to be fired, and for
retaliation to stop against merfeporting him.” (Doc191-2 at 35.) Later, in Plaintiff's
formal Inmate Grievance (“Grievance #A3361-014"), Plaintiff additionally stated tha
he was “assaulted by CO Il Burke, and Sgantreras let him pull me out to do it.’ld(
at 33.)

At a minimum, therefore, Grievance #A30-131-014 would have put prison sta
notice that both Burke and Contreras were ived in the alleged assault. Defendant
non-exhaustion defense as to Contreras igtbier unfounded. Additionally, as to Schiav
and Basso, Defendants do not point to any requent in ADC’s grievance policies thg

prisoners must identify each prison official invedl in an incident tsatisfy the grievance
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process; nor do the grievance forms Pl#irgubmitted in this action contain such

requirement. $eeDoc. 211-3 at 16, 18.) Absentyasuch directives, Plaintiff was no

required to identify each person he later ndras a Defendant, so long as he provi:rd

enough facts “to put prison #teon notice to investigate a particular harm and t
corrective action.”Griffin, 557 F.3d at 112&ee Jones v. Bock49 U.S. 199219 (2007)
(explaining that “exhaustion is nper seinadequate simply begse an individual later
sued was not named the grievances”)Butler v. Adams397 F.3d 11811183 (9th Cir.
2005) (finding that the plaintiff satisfietthe PLRA’s exhaustion requirement where |

described the problem and “[tlhe form dmbt require identification of any specifi¢

persons”);McCoy v. L.A. Cty. Sheriff's Dep'No. CV 09-0093-GHKDTB, 2010 WL

330235, at *6 (C.D. Cal. Jan. 18, 2010) @intiff is not required to name specifi¢

individuals or to set forth all the facts relevémieach of his claims, as long as his inma
grievance is adequate tooprde officials with notice othe alleged harm.”) (citindones
549 U.S. at 218Butler, 397 F.3d at 1183).

In this case, identifying the alleged Alpf, 2014 assault in Grievance #A30-131

014 was sufficient “to notify thprison of a problem” (i.e., thessault) and enable them t
investigate and attempt to rectify the harmncluding any possible misconduct of Bas:
and Schiavo, who were not specifiganamed in that GrievanceSee Griffin 557 F.3d

at 11120. Tellingly, in ADC’s criminalnvestigation of the same incident, Ingul

conducted interviews with arat/ identified relevant actions of all Defendants in thi

action, including Basso and Schiavé&eéDocs. 211-12, 211-15.Plaintiff's complaint
about the assault in Grievaa#A30-131-014 was therefordfstient to put ADC staff on
notice of the possible misconduct of these Defatsgjaand his undisputed pursuit of th
grievance to the Director’s level satisfidge exhaustion requirement as to Plaintiff

Eighth Amendment claims aget all Defendants. Accartyly, the Court will grant
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summary judgment to Plaintiff on exh&ios and will deny Defendants’ Motion fof
Summary Judgment ithis respectSee Albinp747 F.3d at 1176.
B. The Merits.

Defendants make a number of overlappkigst and Eighth Amendment-base

arguments in their Motion for Summary Judgmenany of which are not relevant to the

merits of Plaintiff's claims agaih€ontreras, Schiavo, and Basso.

For instance, Defendants devote muah their Motion to First Amendment
retaliation argumentséeDoc. 224-1 at 10, 14-18), when the Court found that Plain
stated only Eighth Amendmentaains against Burke, BassmdaContreras in the origina
Complaint éeeDoc. 13 at 5), and he restated thekaims and made an additional Eigh
Amendment deliberate indifferenciaim against Schiavo in the FAC. (Docs. 85, 104.

Defendants’ Eighth Amendmebgsed arguments also mthe mark because they
simply argue that there is revidence Contreras, Schiavo, and Basso took part in
assault, therefore Plaintiff cannot show thiegd excessive force against him. (Doc. 224
at 13:19-21, 14:13-15, 14:25-26, 15:20-21.) Bt sole use of physical force alleged
the pleadings and noted by the Court on screening is Burke’s alleged assault on P
(SeeDocs. 1 & 60 at 3-5; Doc. 13 at 3-4.)

Plaintiff's claims against Defendants, oe thther hand, are baken his allegations
that Contreras and Basso brought Plaintiffhi® hallway where Burkattacked him, they
failed to intervene or otheise stop the attacls¢eDoc. 13 at 4), athDefendant Schiavo
opened Plaintiff's celloor knowing that an assault would ocaagdDoc. 85 at 6). These
claims are not based on excessive-use-afefo but on deliberat indifference to a
substantial threat to Plaintiff's safety @ailure to protect, which Defendants do n(

specifically discuss in their Motion.

" To the extent Defendants claim that Piiffifiailed to exhaust at each separate
legal theory presented in tRAC, this argument is unavaily because “[a] grievance nee
not include legal terminology or legal thezsiunless they are in some way needed
provide notice of the harm being grievedtiffin, 557 F.3d at 1120
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Because Defendants have produced relevadérge bearing on ttiareat to safety

claims in their Statement of Facts andsoattered places throughout Motion, to whi¢h

Plaintiff has responded on the merits, anchlose Defendants have addressed the rele

yant

legal standard in their ReplgdeDoc. 229 at 7-8), the Court will address whether they

have met their initial burdeon summary judgment as Riaintiff's Eighth Amendment
threat to safety claims.
1. Legal Standard.

To state a claim for threat to safety, amate must allege facts to support that
was incarcerated under conditigpusing a substantial risk oftma and that prison officials
were “deliberately indifferent” to those risk&armer v. Brennan511 U.S. 825, 832-33
(1994). To adequately allegeliberate indifference, a plaintiff must allege facts to supp
that a defendant knew of, bdisregarded, an excessitisk to inmate safetyld. at 837.

As to the knowledge component, “the officmust both [have been] aware of facts frg

which the inference could be drawn that a sutigtbrisk of serious harm exist[ed], and he

must also [have] drgw] the inference.”ld. Thus, Plaintiff must allege facts to suppo
when and how any particular Defendant knewa stibstantial risk of harm to Plaintiff an
that the Defendant disregarded or fdite take steps to protect Plaintiff.

2. DefendantContreras.

Defendants argue that Ritiff's Eighth Amendment @im against Contreras failg
because there is no evidence Contreras knemaeliberately disgarded an excessivé
risk of harm to Plaintiff. (Dcs. 224 at 1, 229 at 10.) tRar, Defendants’ evidence show
that Contreras was not advised of any verbal confrontation between Burke and Pl
prior to his directing Defendant Burke to esdekintiff from his cell. (Doc. 223-1  57.
Additionally, when he specifitly asked Burke as a matter of practice whether there
anything personal between Buraed Plaintiff, Burke replied)No, he’s just upset about
the food portion.” Id. 1 38.)

Although this evidece is sufficient to meet Deafidants’ initial buden of showing

that Contreras was not aware of the risk of harmlaintiff prior tothe assault, the recorc
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contains sufficient evidence toeate a material dispute faict that Contreras knew aboJ
Burke’s verbal dispute with Plaintiff and heshson to believe Burkeould harm Plaintiff

before he ordered Burke to escBlaintiff out of his cell.Based on Burke’s account in hi
Use of Force/lncident Commaieport, when Burke deliverdtlaintiff's his dinner tray,

Plaintiff “became irate” about the portion bfoccoli, yelled profanities toward Burke
threatened a hunger strike, and became “evar mate” and asked tgpeak ta sergeant
when Burke told him “I don’t make the trays sjudeliver them.” (Doc. 211-9 at 2.) Burk
then “exited the cluster tarief Sgt. Contreras.”ld.) Additionally, while Burke was away,
Basso asked Plaintiff, “What's up with you andrBe? Why is he so pissed?” (Doc. 234
1 11; Doc. 192-2 at 59:19-60)6Taken together, this evidemsuggests that Burke becan
angry with Plaintiff during theerbal confrontation over tréinner tray, and he conveyeq
this to Contreras when he repadtthe incident to him. From these facts, a jury reasona
could infer that Contreras knewattordering Burke to remoaintiff from his cell at that
time would likely lead to a violent encounter aubject Plaintiff to a substantial threat g
serious harm, but Contreras ignored and theseted with deliberate indifference to th
threat.

In addition to this eidence, Plaintiff presents evidea that, prior tahe assault,
another inmate yelled to him that Contreaasl Burke were “planning the assault in tf
hallway outside Plaintiff’'s unit. (Doc. 234-1 1 10) Everhbugh this evidence conflicts
with Defendants’ evidese that Burke only spoke to Contas in the yard office out of
hearing of any inmates, a reasonable jurgspnted with this evidence could believ
Plaintiff's version of events and find in Pléffis favor that Contreras intentionally plottec
and helped instigate the askaan Plaintiff in violation ofPlaintiff’'s Eighth Amendment
rights. Accordingly, the Court will denyefendants’ Motion for Summary Judgment @
the merits as to Defendant Contreras.

3. DefendantBasso.

Defendants argue that Basso only assisteééBim removing Plaintiff from his cell

and was unaware of the dispute about the in@abetween Burke and Plaintiff; therefore
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Plaintiff cannot show that Basso ignored or was deliberatelifferent to a substantial
threat to Plaintiff’'s safety wén Burke escorted &htiff from his cell. (Doc. 224-1 at 19;

Doc. 229 at 9, 10.) Defendants also arguediiah if Basso knew alt the argument, this

is insufficient to show Burkentended to harm Plaintiff dhat Basso inferred that Burke

174

would do so, and, even if he did, therencsevidence Basso could have intervened when

the assault occurredDoc. 229 at 10.)
Defendants’ argument that there is nadewce Basso knew about the verb
altercation between Plaintifind Burke is unavailing becaudeking Plaintiff's facts as

true, Basso specifically asked Plaintiff prim the assault what was going on betwe

al

Burke and Plaintiff and why Burke was “so pissed.” (Doc. 234-1 § 11, Doc. 192-2 at 59-6!

(Pl. Dep. at 74:19-75:6).) Peasonable jury could infer fno these facts that Basso wds

aware when he helped Burke remove Ritifirom his cell and watched Burke lead

Plaintiff down the hallway tahe connecting corridor th&urke was likely to harm

Plaintiff, and Burke acted in deerate disregard to thissk. Coupled with this, the

additional evidence in ghrecord showing that Burke aBdsso were jointly-involved in a

subsequent inmate assault under similaruonstances could lead a reasonable jury
conclude that Defendant Basso was untrutiioén he claimed to have no awareness
any risk of harm to Platiff in this instancé. Accordingly, questins of fact regarding
Basso’s knowledge and intent prior to thesault prevent the Court from concluding th

Basso did not act with deliberate indifferenceatsubstantial threat of serious harm

Plaintiff when he helped Bke remove Plaintiff from his cell, and the Court will deny

summary judgment otine merits to Basso.
4. DefendantSchiavo.

Defendants argue that, as the Control Rd&afficer, Schiavo was only involved in

opening and closing cell doors as requestedffigers and staff, and when she unlocked

8 Defendants make no ar'q_lument that theevce regarding the subsequent inmate

assault is inadmissible under Federal RofeEvidence 404(b), and the Court cann

conclude at this juncture that this evidemweuld be inadmissible at trial, at least to

guestion Basso’s credibility as Ivas testimony in this action.
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Plaintiff's cell door, “she had no reason to bedi¢hat there would be an incident betwes
Officer Burke and [Plaintiff].” (Doc. 224-1 at 20.)

Plaintiff fails to present any controverting evidence to show that Schiavo was 3
of the altercation over the food tray beem Burke and Plaintiff or that she had af
communication with Burke, Conti&s, or Basso prior to openiRaintiff's cell door from
which she could have, and didfer that doing so would lead to Plaintiff being harme
Plaintiff argues that Schiavo could see and hiearverbal altercation over the food trg
“because it occurred only a felwet away from her post,” btihe evidence he cites dog
not indicate where Schiavo’s post was in relatoRlaintiff's cell or support that she coul
see or hear activity outside Plaintiff's c&bm her position in the Control RoomSde
Doc. 211 at 12; Doc. 211-14 (Schiavo Decl.) .y ®laintiff also speculates that Schiavo
facilitation in the later inmatesaault shows she acted “maliciyuand sadistically to cause
harm” in this instance. (Doc. 211 at 1Bt absent any evidence that Schiavo knew
Burke’s argument with Plaintiff or had argpmmunication with Burke, Contreras, @
Basso about Plaintiff prior to unlocking Plaifis cell door, this evidence is insufficient
to create a genuine issue of material thett Schiavo had the requisite knowledge a
malicious intent to harm Plaintiff. Evenafreasonable jury coutabnclude from Schiavo’s
duplicity in the investigation of the other ideint that her testimony about what happen
in this case is not crediblB)aintiff still bears the ultimatburden of shoing Schiavo was
aware of facts from which she both could hae] did, infer a substantial risk of seriod
harm to Plaintiff and she acted with deliberate indifference to that¥skely questioning
Schiavo’s credibility without prducing any affirmative evidee from which to draw this
conclusion is insufficienfor a reasonable jury to find iRlaintiff's favor that Schiavo
violated Plaintiff's Eighth Amendment rights. Accordingly, the Court will grant
Defendants’ Motion for Summary Judgment as to Schiavo.

C. Qualified Immunity.

Defendants argue that they are entitledualified immunity onPlaintiff's claims

because they reasonabtould have belied that their actions toward Plaintiff wer
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reasonable for officers in their position. (D824-1 at 18-19.) Government officials enjo
gualified immunity from civil damages unlessithconduct violates ‘learly established
statutory or constitutional rights of wihica reasonable person would have knowi
Harlow v. Fitzgerald457 U.S. 800, 818 (1982). In deicig if qualified immunity applies,
the Court must determine: (1) whether thets alleged show the defendant’ s condd
violated a constitutional right; and (2) whetheaatthght was clearly established at the tin
of the violation. Pearson v. Callaharnb55 U.S. 223, 230-3235-36 (2009) (courts may

address either prong first depending ondineumstances in the particular case).

Here, the Court has already determined digtuted facts, viewed in the light mos

favorable to Plaintiff, create triable issugs to whether Contreras and Basso’s cond
violated Plaintiff's Eghth Amendment rightsThus, the qualified immunity analysis turn
on whether Defendants’ condugtewed in the light most favorable to Plaintiff, violate
clearly established lawSaucier v. Katz533 U.S. 194, 201 (20Q1) his inquiry turns on
the “objective legal reasonableness of the acassessed in light dhe legal rules that
were clearly established at the time it was takdP€arson 129 S. Ct. at 822 (quotatior
omitted). If a government official “could . have reasonably but méstenly believed that
his conduct did not violate elearly established constitutidnaght,” he is entitled to
qualified immunity. Jackson v. City of Bremertp268 F.3d 646, 651 (9th Cir. 2001).
Defendants argue that Coetas and Basso are entitlenl qualified immunity

because it was not clearly established atithe that moving an inmate from one locatio
to another to resolve a dispute, placing an tenia restraints, orli@wing an officer to
escort an inmate violates the inmate'sigtdutional rights. (Docs. 224-1 at 19-20, 22
at 11). These arguments have no weiglehhse they are based entirely on Defendar
sanitized version of disputed facts. Acimeg Plaintiff's version of the facts as trug
Contreras and Basso would hakeown that removing Plaiiff from his cell either to
facilitate his assault by another prison official, or at the very leadtliberate disregard
to a serious risk that such an assault woglclr, violated Plaintiff constitutional rights.

Accordingly, Contreras and Basso are nditka to qualified imnunity on Plaintiff's
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Eighth Amendment threab safety claims.
V. Plaintiff’'s Motion to Strike.

In his Motion to Strike, Plaintiff arggethat Burke’s Joindein the Motion for

Summary Judgment should be dten as untimely. (Doc. 2082 1.) This is because, he

argues, the Motion was filed on August 24120the last day of the Court's extends
deadline for filing dispositive motions, and Burkather joined any ahe motions seeking

extensions to the prior filing deadlines; nod tie adhere to the extended filing datel. (

at 2.) Instead, Burke onlyléd his Joinder on August 22018, three days after the

extended deadline for dispositive ioms had already passedd.]

The Court will deny the Motio to Strike as moot. f&t, it appears from Burke'’s
arguments in his Joinder thaeé only intended tgoin in the exhaustion defenseSefe
Doc. 193 at 2-3.) Becauseistclear from the eviehce that Plaintiff properly exhauste
his administrative remedies as to his claimaiagt Burke, these clais must be resolved
on the merits, regardless of whether Burkeasmitted to join ta Motion for Summary
Judgement. Second, even if Burke intenttegbin the Motion on the merits, the othg
Defendants provide no evidenabout Burke’s use of force, including what prompted t
use of force and what Plaifftias doing at the time from whdo make an initial showing
that the force Burke used was reasonable uheéecircumstanceg\ccordingly, permitting
Burke to join the Motion for Summarydgment has no bearing on the outcome
Plaintiff's claims against him, therebyn@ering Plaintiff’'s Motion to Strike moot.

IT IS ORDERED:

(1) The reference to ¢hMagistrate Judge iwithdrawn as to the Motion for
Summary Judgment (Doc. 192) and Plaintiffletion to Strike Defadant Burke’s Joinder
(Doc. 200).

(2)  The Motion for Summary Judgment (Doc. 192yranted as to Defendant
Schiavo andleniedas to Defendants Basso and Contreras.

(3) Plaintiff's Motion to Strike (Doc. 200) islenied as moat
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(4)  The remaining claims in this amti are Plaintiff’'s Eighth Amendment claim
against Defendants BurkBasso, and Contreras.

(5) This action is referred to MagistealJudge Deborah M. Fine to conduct
settlement conference.

(6) Counsel shall arrange for the relevaatties to jointly call Magistrate Judgy
Fine’s chambers within 14 days of the dafethis Order to schedule a date for th
settlement conference.

Dated this 29th day of March, 2019.

Dol & Courptee

David G. Campbell
Senior United States District Judge
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