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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-14-01613-PHX-JAT
Plaintiff, ORDER

Demetrius Antwan Wilson,

V.
Joseph M. Arpaio, et al.,

Defendants.

Pending before the Court is the riAp20, 2015 Report and Recommendatid
("“R&R”) by Magistrate Judge Mark Aspey. (Doc. 37).
l. Background

Plaintiff is a pretrial detainee at Foudlvenue Jail in Phoenix, Arizona. (Doc. 1),

His original complaint was filed on July 17, 2014; he amended this complaint on
November 20, 2014. (Doc. 1); (Doc. 9). Rl#f now moves to amend his complaint a
second time. (Doc. 23). Plaintiff alleges tRafendants have violated his Eighth and
Fourteenth Amendment rights by improperlyating his colostomy and by not providing
adequate medical and sanitation suppliesc([23, Ex. 2 at 3-12A). Plaintiff requests
injunctive relief, asking for a colostomy revergaid for by Defendants, at a hospital of
his choosing, and damages of $2,500,0@D at 6).

The Magistrate Judge issued his R&garding Plaintiff's Proposed Second
Amended Complaint (“PSAC®n April 20, 2015, recommending that the Court allow
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the amendment and dismissudts One, Three, Ten, Elew, Thirteen, Fifteen, and
Seventeen, and Defendantyé-and Piirinen. (Doc. 37Rlaintiff objects to these
recommended dismissals. (Doc. 43).
[I.  Standard of Review

This Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the nsagite judge.” 28 U.S.& 636(b)(1). It is “clear that

the district judge must review the magidé judge’s findingand recommendations de¢

novo if objection is madebut not otherwise.United States v. Reyna-Tapia28 F.3d
1114, 1121 (9th Cir. 2003k bang; accord Schmidt v. Johnstgn263 F. Supp. 2d
1219, 1226 (DAriz. 2003) (“Following Reyna-Tapiathis Court concludes thde novo
review of factual and legal issues is required if objections are made, ‘but
otherwise.”); Klamath Siskiyou Wildlands Ctr. 14.S. Bureau of Land Mgm&89 F.3d
1027, 1032 (9th Cir. 2009) (thdstrict court “must review deaovo the portions of the
[magistrate judge’s] recommendations to whibh parties object.”). District courts ar
not required to conduct “any review at all .of.any issueghat is not the subject of ar
objection.” Thomas v. Arn474 U.S. 140, 149 (1985) (emphasis addedE also28
U.S.C.§ 636(b)(1) (“A judge of the court shathake a de novo determination of thos
portions of the [R&R] to which objection is made.”).
[11.  Motionto Amend

Plaintiff has already amended once awatter of course; therefore he can on

amend by written consent of the opposing panyhy leave of the CourFed. R. Civ. P.

v

no

11°)

1]

ly

15(a); (Doc. 9). The Court should freely give leave to amend “when justice so requires.

Id. In making this determini@n, the Court should congd “(1) bad faith; (2) undue
delay; (3) prejudice to the opposing party); fitility of the amendrant, and (5) whether
plaintiff has previously amended its complain0V. Shoshone Nat'l| Council v. Moljni
951 F.2d 200, 204 (9th Cir. 1991) (quotiAdgcon Props., Inc. v. Mobil Oil Ca866 F.2d
1149, 1160 (9thCir. 1989));accord Foman v. Davjs371 U.S. 178, 182 (1962). Eac

factor is not given equal weight; “[flutilitpf amendment can, by itself, justify the deni
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of a motion for leave to amendBonin v. Calderon59 F.3d 815, 845 (9th Cir. 1995).
The most important factor in this analyss prejudice to the opposing partyowey v.
United States481 F.2d 1187, 1190 (9th Cir. 1973).

“[T]lhe ‘rule favoring liberality in amandments to pleadings is particularly
important for thepro selitigant. Presumably unskilled in the law, e selitigant is far
more prone to making errors in pleaditigan the person who benefits from the
representation of counsell’opez v. Smith203 F.3d 1122, 1131 #9Cir. 2000) (quoting
Noll v. Carlson 809 F.2d 1446, 1448 (9tir. 1987)). This leniencis amplified in civil
rights cases=ldridge v. Block832 F.2d 1132, 113@®th Cir. 1987).

“A district court abuses its dis¢ren by denying leave to amend where the
complaint’s deficiencies could bered by naming the correct defendantiowley v.
Bannister 734 F.3d 967, 978 (9tiCir. 2013). “If the identityof any defendant is
unknown, ‘the plaintiff should be given apportunity through disawvery to identify the
unknown defendants, unless it is clear thiatovery would not uncover the identities, or
that the complaint would be sthissed on other grounds.ltl. (quoting Gillespie v.
Civiletti, 629 F.2d 637, 642 (9th Cir. 1980)).

A. Bad Faith

Defendants have the burdeh proving that Plaintiffs amendment was made |n
bad faith.SeeRichardson v. United State®41 F.2d 993, 999 {9 Cir. 1988). Defendants
assert that Plaintiff's proposed amendmefase made in bad faith,” but provide no
supporting evidence or explanation. (Doc.&211). Defendants thus fail to meet thgir
evidentiary burden, and the amendment catmeotharacterized dseing made in bad
faith. (Doc. 32 at 11).

B. Undue Delay

Plaintiff filed his First Amended Congint on November 20, 2014, (Doc. 9), and
his PSAC on March 2, 2015, (0. 23). The Court finds thahis minimal time period
does not constitute undue del@ompareMorongo Band of Mission Indians v. Rp883
F.2d 1074, 1079 (8 Cir. 1990) (finding undue delayhere plaintiff filed an amended

-3-
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complaint nearly two ars after the initial complaint was submitted)ith DCD
Programs, Ltd. v. Leightqr833 F.2d 183, 185, 1888 (9th Cir. 1987]finding no undue
delay where the plaintiff filed a second amded complaint on March 7, 1986 and a thifd
amended complaint in April of 1986).

Furthermore Plaintiffs PSAC was made within thielay 15, 2015 deadline set
forth in the Magistrate Judge’s Felry 18 scheduling order. (Doc. 22Lonsequently,
the amendment was made witlha time period reasonabBxpected by the partieSee
Lockheed Martin Corpv. Network Sols., Inc194 F.3d 980, 986 (91@Gir. 1999) (finding

undue delay where an amendment was proptsederal months after the stipulate

o

deadline for amending” the comant). Accordingly, Plaintiff did not generate undue
delay in filing his amendment.

C. Prejudiceto the Opposing Party

Defendants bear the burden mbving that prejudice existEminence Capital,
LLC v. Aspeon, In¢316 F.3d 1048, 1052 (9th Cir0@3). They have not alleged how the
amendment would give rise prejudice, and thus have not met their evidentiary burden.
(Doc. 32 at 11).

Furthermore, prejudice most often rksuwhen the deferaht would have to
engage in adtonal discoverySee, e.g.Zivkovic v. S. Cal. Edison G&02 F.3d 1080,
1087 (9th Cir. 2002) (findig prejudice where amendniewould require “further
discovery” and would day the proceedingsy¥. Shoshone Nat'| Council v. Moljr51
F.2d 200, 204 (9th €i1991) (finding prejudice to &hopposing party where amendment
would require “additional discovery, bfieg, and argument” which would create g
“lapse of time” in litigation);Ascon Props., Inc. v. Mobil Oil Co866 F.2d 1149, 1161
(9th Cir. 1989) (finding prejude where amendment wouldjrere additional discovery).

Because granting the amendrheould not necessitate atldnal discovery, and becaust

v

! While the Court recognizes that tMagistrate Judge’scheduling order was
subsequently abrogated pemglithe disposition of this Ord€éDoc. 53), presumably the
entire litigation schedule will now shift furthénto the future. Therefore, because the
deadlines set in the scheduling order were expected, they serve as an example
reasonable lengths of time fibre purposes of amendment.

-4 -
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Defendants did not meet their evidentiarydan, the Court concludes that Defendants
will not be prejudiced if the @urt allows Plaintiff to amend.

D. Futility of the Amendment

“A district court does not err in dging leave to amend where the amendment
would be futile . . . [or] woul be subject to dismissalSaul v. United State928 F.2d
829, 843 (9th Cir. 1991) (citations omitjedHowever, a proposed amendment is futile
only if no set of facts cabe proved under the amendmeémntthe pleadings that would
constitute a valid and sufficient claim or defenddiller v. Rykoff-Sexton, Inc845 F.2d
209, 214 (9th Cir. 1988).

Defendants Perez and Qdiaargue that amendmemtould be futile because
Plaintiff's claims are not penissible under A.R.S. 88 1821 and 12821.01, which bar
“any claim against a public entity or public ployee unless the claimant files a notice pf

claim within 180 days of the incident which the claim aras” (Doc. 32 at 8)accord

Ariz. Rev. Stat. Ann. 88 1821, 12-821.01. Since these statutes regulate state clajms,

and Plaintiff's claims derive from th&.S. Constitution, they do not render the
amendment futileSee West v. United Staté. CV-14-00254-PHX-DGC, 2015 WL
427715, at *23 (D. Ariz. Feb. 2, 2015) (applying A.R.S. 88B21.01(A) to plaintiff's
state law malicious prosecution claim, but notplaintiff's federal claims under 42
U.S.C. 88 1983, 1985).

In addition, Defendants Perez and Q@uargue that amendmt would be futile,
because Plaintiff did not exhaust his admiirstive remedies as required by the Prispn
Litigation Reform Act (“PLRA”) and becaudeefendants “medical director admin,” and
the “external referees” are entitleddaalified immunity. (Doc. 32 at 3Q1). Assuming
that Defendants are correct that a portioRlaiintiff’'s claims ardnvalid, this would not
justify rejecting the entire amendment. If fBedants wish to dismiss portions of the
PSAC, they may file a motion for summgajudgment, or a motion to dismiss.
Additionally, the Court in thisorder conducts the mandatoscreening of the PSAC

including an analysis of Defendants’ quiald immunity claims. A motion to amend i$
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not the juncture at which to ggent arguments of partial futility.

Finally, the amendment avoidistility by remedying theleading deficiencies that
existed in Counts One through Six and Elevthrough Sixteen irPlaintiff's First
Amended Complaint, which were notedtie Court’s screening order. (Doc. 8¢e infra
Part IV.B.Compare(Doc. 9),with (Doc. 23). Because the antknent remedies the fata

deficiencies, and thus revives claimseyously dismissed without prejudice, the

amendment as a whole cannot be considered futile.

E. Whether Plaintiff Has Previously Amended His Complaint

The Court’'s “discretion to deny the tran [to amend] is particularly broad
where . . . a plaintiff previously hdmen granted leave® amend."Griggs v. Pace Am.
Grp., Inc, 170 F.3d 877, 879 (9th Cit999) (emphasis added). It is true that Plaintiff h
already amended his complaint once, butshisuld not weigh heavily against his motig
to amend. The previous ameneim was as a matter of coufsend this factor is
normally applied when the cduras already granted a plafhone or more opportunities
to amend. Fed. R. Civ. P. 15(ajir v. Fosburg 646 F.2d 342, 347 (9th Cir. 1980
(emphasis added) (“[A] district court hdsoad discretion to gnt or deny leave to
amend, particularly where the counas already givena plaintiff one or more
opportunities to amend his complaint.”). Th&daintiff's single amendment as a mattg
of course does not strongly militateasgst granting his motion to amend.

In sum, considering that the amendme&ras not proposed in bad faith, thd
Plaintiff did not create undue delay in filifgs amendment, th&defendants would not
be prejudiced by amendmetitat amendment as a wholewd not be futile, and that
Plaintiff's previous amendment does netrongly weigh against him, the Cour
accordingly accepts the Magistrate Judgeecommendation to allow Plaintiff's

amendment.

> While Plaintiff did previaisly move to amend, heas not required to do sq
under the Federal Rules, therefore it is batieinterpret this original amendment as &
amendment as a matter of course, and nahaamendment with leave of the Court.

® While the Magistrate Judge does raplicitly recommend that amendment H
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V. Statutory Screening of Prisoner Complaints

The Court is required to screen commpis brought by prisoners seeking relig

against “a governmental entity an officer or an emplogeof a governmental entity.”
28 U.S.C. § 1915A(a). The Court must dissna complaint or portion thereof if &
plaintiff has raised claims thare legally frivolous or malious, that fail to state a clain
upon which relief may be granted, or tisaek monetary relief fro a defendant who is
immune from such relief. 28 U.S.C. 8§ 1915@)—(2). Section 1915MAncorporates the
12(b)(6) standards to determine whether a claimant has failed to state a/\laiemm v.
Rotman 680 F.3d 1113, 112(Bth Cir. 2012).

To state a claim, a pleading must camtai“short and plain statement of the clai

showingthat the pleader is entitled to relief.”d=eR. Civ. P. 8(a)(2) (emphasis addeq).

While Rule 8 does not demand detailed falcalkegations, “it demands more than 3
unadorned, the-defendant-unlawfully-harmed-me accusa#@mcroft v. Igbgl556 U.S.
662, 678 (2009). “Threadbarecrals of the elements of a cause of action, supporteg
mere conclusory statements, do not suffite.”

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘state
claim to relief that iglausible on its face.'Id. (quotingBell Atlantic Corp. v. Twomb)y
550 U.S. 544, 570 (2007)). Aatin is plausible “when the plaintiff pleads factual contg

that allows the court to drathe reasonable inference thlag defendant is liable for the

misconduct alleged.ld. “Determining whether a complairstates a plausible claim for

relief [is] ... a context-specific task thegquires the reviewing court to draw on i
judicial experience and common sendé.”at 679. Thus, although a plaintiff's specifi
factual allegations may beomsistent with a constitutional claim, a court must ass
whether there are other “more likelypdanations” for a defendant’s conduict. at 681.
But as the United States Court of Agas for the Ninth Cingit has instructed,

courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,

permitted, allowing the amendmt is a necessary precondition to his recommendati
that the Court dismiss certain Counts andeddants contained within that amendment.
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342 (9th Cir. 2010). A'complaint [filed by apro seprisoner] ‘must be held to less

stringent standards than formaeadings drafted by lawyers.Id. (quoting Erickson v.

Pardus 551 U.S. 89, 94 (2007pér curiam). The Court must resolve any doubt in the

pro seplaintiff's favor. Pliler, 627 F.3d at 342 (citingretz v. Kelman773 F.2d 1026,
1027 n.1 (9th Cir. 19856 bang).

The Court may not review materials ext& to the pleadings, including priso
regulations, when considering wheathlaintiff has stated a clainBee Anderson v.
Angelone 86 F.3d 932, 934 (9th Cir. 199jinding that introduction of prison
regulations converted a motion to dismiss fiture to state a aim into amotion for
summary judgment).

Section 1983 is a vehicle wh allows a plaintiff to assert claims of constitution
violations against state official3.atum v. Moody768 F.3d 806, 8149th Cir. 2014);
42 U.S.C. §1983. To succes$futonstruct a § 1983 claina plaintiff “must plead that

(1) the defendants [were] acting under colostatte law [and] (2) deprived plaintiffs of

rights secured by the Constitan or federal statutesGibson v. United State381 F.2d
1334, 1338 (9tiCir. 1986).

Color of law is implicated where a person “exercispfler ‘possessed by virtug

of state law and made possible only becausenttongdoer is clothed with the authorit
of state law.”West v. Atkins487 U.S. 42, 49 (1988) (quotingnited States v. Classic

313 U.S. 299, 326 (1941). “[G]enerally, a pakemployee acts under color of state law

while acting in his official cpacity or while exercisingdpis responsibilities pursuant tc

state law.”ld. at 50. Employees act under color lalv even when they “abuse][] the

position given to [then] by the State.1d. In this case all alleged abuses were perpetra
by jail employees in the discharge of their duties to maintain theysafd sanitation of
the jail. Thus, the PSAC claims that théegéd abuses were performed under color
law. (SeeDoc. 23).
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A. CountsOne, Three, Five, Eight, Ten, Eleven, Thirteen, Fifteen, and
Seventeen

Plaintiff's Eighth Amendment claimsyhich allege deliberate indifference tp

Plaintiff's serious medical needs, areoperly considered under the Fourteenth

Amendment, as Plaintiff waspaetrial detainee when théeged constitutional violations

occurred.City of Revere v. Mass. Gen. Hos#63 U.S. 239, 244 (1983) (“[T]he Stat

does not acquire the power to punish withich the Eighth Amedment is concerned

D

until after it has secured a formal adjudicatadrguilt in accordance with due process of
law.” (quoting Ingraham v. Wright430 U.S. 651, 6772, n.40 (1977))). Furthermore
Plaintiff's improper Eghth Amendment claims are duplic@ of his proper Fourteenth
Amendment claims. Therefor€ounts One, Three, Five, dhit, Ten, Eleven, Thirteen
Fifteen, and Seventeen fail to state a clapon which relief carbe granted, and are
dismissed with prejudice.

B. Counts Two, Four, Six, Seven, Nine, Twelve, Fourteen, Sixteen, and

Eighteen

Because Plaintiff was a pretrial deien when the complaed-of violations
occurred, his Fourteenth Amendment DBeocess claims are evaluated under the
standards of the Bhth AmendmentFrost v. Agnos 152 F.3d 11241128 (9th Cir.
1998). Under the Eighth Amendment, “the liderate indifference standard’ applies to
claims that correction facility officials failetb address the medicakeeds of pretrial
detainees.Clouthier v. Cty. of Contra Cost&91 F.3d 1232, 1242 {9 Cir. 2010). The

test for deliberate indifference has two-prontsrst, the plaintiff must show a serious

J7

medical need . . .. Second, the plaintiff msisbw the defendanti®sponse to the need
was deliberately indifferent.Wilhelm v. Rotman680 F.3d 1113, 1122 (9th Cir. 2012
(quotingJett v. Pennerd39 F.3d 1091, 109@®th Cir. 2006)).

Serious medical need exists wherelltii@ to treat a prisoner’s condition coulgd

N—r

result in further significant jary or the ‘unnecessary and wanton infliction of pain.
Jett 439 F.3d at 1096 (quotingcGuckin v. Smith974 F.2d 1050,d59 (9th Cir. 1992),

-9-
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overruled on other grounds MWMX Techs., Inc. v. Millell04 F.3d 11331136 (9th Cir.
1997) en bang). Injuries “that a reasonable doctor matient would ind important and
worthy of comment or treatment; the present@ medical condition that significantly
affects an individual’'s daily activities; or tlexistence of chronic and substantial pain 3
examples of indications that prisoner has a ‘serious’ et for medical treatment.”
McGuckin 974 F.2d at 105%0. “[L]ack of sanitation thais severe or prolonged cat
constitute an infliction opain within the meaning dhe Eighth AmendmentAnderson
v. Cty. of Kern45 F.3d 1310, 1314 (9th Cir. 1995).

The requisite state of mind for deliberate indifference is one of subjeq
recklessnessSnow v. McDanigl681 F.3d 978, 98%th Cir. 2012)overruled on other
grounds by Peralta v. Dillard744 F.3d 1076, 108®th Cir. 2014)Farmer v. Brennan
511 U.S. 825, 837 (“[T]he oftial must both be aware of facts from which the inferer
could be drawn that a substantial risk of @esi harm exists, and he must also draw f{
inference.”). “Deliberate indifference imhe medical context may be shown by
purposeful act or failure to respond to as@ner’'s pain or possible medical need a
harm caused by the indifferenc@fmos v. Stoke#No. CV 16-2564-PHX-GMS(MEA),
2011 WL 1792953, at *5 (citingett 439 F.3d at 1096). “Prison officials are deliberatg
indifferent when . . . they deny, delay, otentionally interfere wh medical treatment.”
Jackson v. Mcintost®0 F.3d 330, 332 (9t@ir. 1996) (internal quotation marks omitted
(quotingHamilton v. Ende|l981 F.2d 1062, 1066 (9th Cir. 1998yerruled in part on
other grounds as recognized in Sn@81 F.3d at 986).

A defendant does not need to be physigatgsent when the rdieal staff denies a
plaintiff's requests; the defendant’s “acquiesce in the constitwnal deprivations of
which the complaint is matlés sufficient to constitute deliberate indifferen&arr v.
Bacag 652 F.3d 1202, 12696 (9th Cir. 2011)accord Colwell v. Bannister763 F.3d
1060, 1070 (9th Cir. 281) (finding that the doctor who éshied [the plaintiff's] second-
level grievance even though he was awaat #im optometrist had recommended surge

and that [the plaintiff's] lower-level @vances had been mled despite that
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recommendation” was a proper defenddont a deliberate indifference claim)
Norsworthy v. BeardNo. 14-CV-00695JST, 2015 WL 1478264, at=¥ (N.D. Cal.

March 31, 2015) (finding that ¢hplaintiff stated a valid claim for deliberate indifferenge

against administrators who reviewed addnied the plaintiff's grievance report
requesting sex reassignment surgedghnson v. ValdezaNo. 1:1+CV-00053-BLW,
2013 WL 4494992, at6 (D. ldaho Aug. 16, 2013) (findg that the plaintiff stated g
valid claim against administrators whenied his medical grievance reportd)chaud v.
Bannister No. 2:08-CV-0137+-MMD-PAL, 2012 WL 6720602at *10 (D. Nev. Dec.

UJ

26, 2012) (“[A] supervisor whdenies medical care via a grievance is equally liable as a

physicians’ panel determining the medioalcessity of a particular treatmentBut see
Peralta v. Dillard 744 F.3d 1076, 108®&7 (9th Cir. 2014) dn bang (upholding the

district court’s determination that as a ttea of law the Chief Medical Officer who

reviewed the plaintiff's second-level app&as not deliberately indifferent, because the

plaintiff could not prove that the Officer waaware of the plaintiff's serious medical

need). The necessary saliconnection between a defendamd the alleged harm can b
sufficiently manifested by a defendant “knowingefusing to terminate a series of ac
by others, which [the defendant] knew reasonably should hayeown would cause
others to inflict a constitutional injury.Johnson 2013 WL 4494992, at *5 (interna
guotation marks omitted) (quotirigubner v. City of S..266 F.3d 959, 968 (9th Cir
2001)).
1. Guardsand Medical Staff
In Count Two, Plaintiff argues thatdin Doe 1 Provider” has repeatedly refust

to have Plaintiff's colostomyeversed even thougio diagnosis has been made for p3

and itching around Plaintiff's sna, and has notlawed Plaintiff to see a “gastro/stoma

specialist.” BeeDoc. 23, Ex. 2 at 4)Because “the existence of chronic and substan

4 Counts Two, Four, Six, Seven, Nine, 8iwe, Fourteen, and Sixteen make claims

against one or more of ttiellowing Defendants for delibematindifference to Plaintiff's
medical needs through the jail's grievance procedures: Marlﬁ‘mmm% Correctional
Health Services, “John Dd&CH 7/ [f] “John Doe 4 HS385[,]” “John Doe 5 Medical
Director Admin,” and the external refereesHirinen and Scott lye. The claims against
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pain are examples of indications thatpasoner has a ‘serious need for medic
treatment™
6720602, at *3 (quotingylcGuckin 974 F.2d at 105%0). Plaintiff also plausibly allegeg

that “John Doe 1 Provider” knew of Plaifis serious medical rexl, as Plaintiff had

Plaintiff has plausipl alleged serious medical neddichaud 2012 WL

allegedly requested to see a “gastro/stosgEcialist from “John Doe 1 Provider.” (Dog.

23, Ex. 2 at 4)By alleging that “John Doe 1 Providatisregarded this request, Plaintif]

plausibly alleges that “John Doe 1 Providgnored Plaintiff's serious medical need.

(Id.). Therefore, Plaintiff states a valid cfaiagainst “John Doe 1 Provider” in Cour
Two.

In Count Four, Plaintiff alleges thatrdughout the month adune 2014 he wag
“force[d] to handle [his] own feces with [his] bare hands, witlglaves or antibacterial
soap, even when [he was] dpimmg feces in the toilet or cleaning feces off [of th
colostomy bag and wafer(Doc. 23, Ex. 2 at 5A). Furthermore, Plaintiff alleges th
after submitting grievance reports regardings tissue, he only received two pairs (
gloves from “John Doe 9 CHS Provider’ dvionday, Wednesday, and Friday fg
changing his colostomy bag, budt for “dumping feces or ...cleaning feces off [of the]
colostomy bag and wafer.Id.). Even assuming that two pairs of gloves were insufficig
to maintain sanitary conditie under the Fourteenth Amdment, Plaintiff has not
alleged that Defendant “John Doe 9 CH®Wier” was subjectively aware of suc
insufficiency. Accordingly, Rlintiff has failed to state @aim against “John Doe 9 CHS
Provider” in Count Four.

Count Six contains claims regardingciskents on two dates. The first incider
occurred on June 23024, when “Officer A8845” allegedltold Plaintiff that “she was
tired of [Plaintiff] bitching about [his colostmy]” which Plaintiff alleges was spilling
“feces all over [his] stomach amtbth[e]s.” (Doc. 23, Ex. 2 &A). Allegedly, the officer

informed him that “[M]edica[N]urse [M]ary” did not report ti$ issue, which resulted in

these Defendants will be addressed separaitlthe end, as the necessary analy|
significantly differs from that which needslbe done for the remaining Defendants.
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Plaintiff going about his daily activitiesincluding eating—while covered in fecesld.).

Furthermore, Plaintiff alleges that his wat&ame off, causing his intestines to disgorge.

(Id.). Plaintiffs’ allegations regding being covered in feseand having his colostomy
improperly maintained plausibly @blishes a serious medical neAdderson45 F.3d at

1314. Plaintiff further alleges that “[M]edit [N]Jurse [M]ary” was aware that he wa

covered in feces, but did not assist himreport the issue to other staff members. (Daoc.

23, Ex. 2 at 6A). Furthermore, this Coualleges that “Officer A8845” knew of
Plaintiff's serious medical condition, because $bld Plaintiff thatshe did not want to

hear about Plaintiff's neednd therefore chose to ignore hised rather than treat it

(Id.). Therefore, Plaintiff alleges that Defemtia were deliberately indifferent to hig

medical need, thus validly stating a olaiagainst “[M]edical [N]urse [M]ary” and
“Officer A8845” in Count Six.

The second incident oceed on August 272014, when “Jon Doe 7 medical
staff” allegedly refused to give Pldifi supplies for his colostomyld.). According to
the PSAC, the medical staff méer refused to assist Rigff, even whenshe became
aware that Plaintiff's colostomy bag had $turwhich had causefices to leak onto
Plaintiff's bed. (d.). Plaintiff was allegedly left withdumedical supplies for roughly five
hours. (d.). Being left without medical or saary supplies while covered in fece
plausibly creates an environment tigates rise to a serious medical neAdderson 45
F.3d at 1314. This Count, liberally consuaualleges that “John 2o/ medical staff’ was
aware of, and disregarded, Plaintiff's seis medical need by alleging that Plainti
“showed her [the] feces [that] had leakd[edh[to] [his] bed,” and that “John Doe 7
medical staff” did not then assist Plaintifiboc. 23, Ex. 2 at 6A). Accordingly, Plaintiff
states a valid claim for deliberate indiffaoe against “John Doe 7 medical staff” i
Count Six.

® While traditionally the placeholder name “Jane Doe” is used for females w
identities are unknown, Plaintiféfers to female medical staff as “John Doe.” Therefo

to remain consistent andement confusion, the Court will follow Plaintiff's naming

conventions.
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In Count Seven, Plaintiff alleges thellésving. On June 20, 2014, “1st Shif
Medical Staff Samantha” provided him with emproperly cut wafer, which caused fece
to “leak over [his] cloth[e]s and person.” (Dd23, Ex. 2 at 6B). Wén Plaintiff alerted
“John Doe 8 Staff” of thisssue, he was not provided wamew wafer untithe next day.
Plaintiff alleges that he was not given clothgisyes, antibacterial ap, or a “red hazard
bag.” (d.). The PSAC states that Rt had to clean feces fro his colostomy bag with
his bare hands because “Mati&taff Samanthaitould notprovide him witha new bag.
(Id.). Ultimately, Plaintiff allegedly had to di®se of his waste ia public trash can.
(Id.). Furthermore, as a general matter, Plfiiaims that the medical staff does ng
consider his “stoma Inging out of [his] colostomy” the a “medical emergency” until if
becomes infectedld.). Being covered in feces plausibiges to the standard of seriou
medical needAnderson 45 F.3d at 1314. Furthermor®)aintiff alleges deliberate
indifference by alleging that heeported his need for medl supplies to “John Doe 8
Staff,” who did not assist Plaintiff, and thd&#ledical Staff Samantha” “refused” to give
him a new colostomy bag after he asked foerone. (Doc. 23, Ex2 at 6B). Thus, by
alleging that the parties were aware of RIfia serious medical need and did not ass
Plaintiff until hours later, Plaintiff statesvalid claim for deliberate indifference agains
“Medical Staff Samantha” and “Ba Doe 8 Staff” in Count Seven.

In Count Nine, Plaintiff states that “Gsyard Shift R.[N].[L]ois refused [him]
medical attention” when Plaintiff made itéwn to “John Doe 9 Oftier” that the rash or
fungus surrounding his stoma was causing him,@nd that the “colostomy wafer tape
was not sticking, causing his skin to bew irritated. (Doc. 23, Ex. 2 at 7B)
Furthermore, Plaintiff allegesdhdue to the defective tagee could not sleep because |
had to hold the wafer onto the stoma teék feces from running on[to the] bedd.).
Being in continual pain isa serious medical need®nderson 45 F.3d at 1314.

Furthermore, Plaintiff alleges that he infardh*Graveyard Shift R.[N]. Louis” and “Johr

Doe 9 Officer” of this issueral that they providesho assistance. Therefore, Plaintif

states a valid claims of deliberate indiffiece against these Defendants in Count Nine.
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In Count Twelve, Plaintiff provides twdates when alleged alations occurred.
Plaintiff alleges that on August 1, 2014, hinDoe 10 Medical Staffintentionally gave
Plaintiff an incorrectly sized colostomy bag@ven though Plaintiff formed her that the
bag was not the correct size. (Doc. 23, Eat 9A). After a few hours, Plaintiff allegedly
contacted the “bubble/tower John Doe II officevho told Plaintiff ttat he had to wait.
Plaintiff further alleges that similar incides occurred three timdhat week, and that
because Plaintiff was repeatedjiven a colostomy bag whiahd not fit with his wafer,
feces leaked dno his body. Id.). The second incident occud@®n November 30, 2014
when “John Doe 12 Medical Staféillegedly provided Plairffiwith an incorrectly sized
colostomy bag, causing fecesdgain leak onto Plaintiff's bodyld.). Plaintiff alleges
that “John Doe 12 Medical &f” intentionally providedhim with incorrectly sized
medical supplies.lq.). Being repeatedly covered in fecereates an environment whic
rises to the level of serious medical neé@dderson 45 F.3d at 1314. Furthermore

because Plaintiff alleges thatohn Doe 10 Medical Staff,*John Doe Il officer,” and

“John Doe 12 Medical Staff” were all aware thie issues with the size of Plaintiff's

colostomy bag-because Plaintiff apprised them of the repeatsgtsight—and did not
attempt to remedy the situation, Plaintiflapkibly alleges that they were deliberate
indifferent to Plaintiff's serious medical neeficcordingly, Plaintiff has stated a valic
claim for deliberate indifference againStohn Doe 10 Medical Staff, “John Doe |
officer,” and “John Doe 12 Medal Staff” in Count Twelve.

In Count Fourteen, Plaintiff alleges that August 7, 2014 “John Doe 13 Medical

Staff’ refused Plaintiff medical care andl@stomy supplies, and left Plaintiff covere
with feces for an entire dayDoc. 23, Ex. 2 at 10A). thn Doe 1 Provider” allegedly
told Plaintiff that “re wasn’t here for [Platiff's] pain” and thatmedical staff would not
provide Plaintiff with the colostomy reversal procedutd.)(Plaintiff's allegations that
he was covered in feces for an extendedopeof time plausibly alleges a seriou
medical needAnderson 45 F.3d at 1314. Furthermottbe Court infers from Plaintiff's

allegation that “John Doe 13 Meeal Staff’ “refused” to assist, that Plaintiff allege
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“John Doe 13 Medical Staff” was aware #flaintiff's serious medical need, an
disregarded that need. (Doc. EX. 2 at 10A). Likewise, the Court infers from Plaintiff’

allegations that “John Doe 1dider” told Plaintiff that te medical staff was not ther¢

for his plain that “John Do& Provider” hadsubjective knowledge of Plaintiff's seriou

medical need and disregarded that nektl). (Therefore, because Plaintiff alleges that

“John Doe 13 Medical Staff” and “John DdeProvider” were aware of his seriou
medical need and disregarded that needinffif states a valid claim for deliberats
indifference against these Dafiants in Count Fourteen.

In Count Sixteen, Plaintiff alleges caitstional violations tlat occurred on two
dates. The first incident, which occurred ®eptember 19, 201#volved “John Doe 15

Medical,” who allegedly brought Plaintiff amcorrectly cut wafewith jagged edges,

which injured Plaintiffs stoma and caus&im to bleed. (Doc. 23, Ex. 2 at 11A).

Allegedly, “Officer B1841” informed “John Do&5 Medical” of the situation, but she dic
not return with colostomy suppliedd(). Plaintiff claims that theize of the wafer for his
colostomy is in the computer systend.). The second incident occurred on December
2014, when “John Doe 16 Medical” allegedlyyided Plaintiff withan incorrectly sized
wafer. (d.). Living in an unsanitary environmemind being causedjury rises to the
level of serious medical neefinderson 45 F.3d at 1314. Furthmore, because Plaintiff
alleges that “John Doe 15 Meditand “John Doe 16 Medical” were aware of Plaintiff’
serious medical needas Plaintiff informed them of his needut did not provide him
with assistance, Plaintiff plausibly allegdsliberate indifference. Therefore, Plaintif
validly states a claim against “John Doe gdical” and “John Doe 16 Medical’ in
Count Sixteen.,

Count Eighteen also describes twocidents where alleged constitutiong
violations occurred. On Sephber 23, 2014, “John Doe Medical’ allegedly did not
provide Plaintiff with a new wafer beforeourt, which resultedn Plaintiff's wafer
completely coming off. (Doc. 23, Ex. 2 at 1MAllegedly, Plaintiff had to go to Court

manually holding the old wear onto his intestines.ld.). Plaintiff believes that this
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incident put him at riskor obtaining diseaseld.). Furthermore, Plaintiff claims that the

computer provides the medical staff with & b$ the supplies Plaintiff needs before H
goes to court.lfl.). The second incident occurred on October 14, 2014, when “Off
Perez A969" allegedly provided Plaiih with an improperly cut wafer.ld.). Allegedly,

Plaintiff informed “Officer Perez A969” that the wafewould not work, however
“Officer Perez A969” did not provel Plaintiff with a new wafer.lq.). Plaintiff alleges

that he informed “Officer Perez A969” that he would need new clothes, because
had spilled onto them, but that he wast provided withnew clothes. I(l.). Being

covered in feces for an extended period of tirees to the level of serious medical nee
Furthermore, because Plaintiff alleges tiet necessary medical supplies were listed
the computer, that Plaintifhformed “John Doe 17 Medal” and “Officer Perez 1969”
that he was covered in fecasd was not proded with the propemedical supplies, and

that no remedial action was taken, Plaintitiusibly alleges that “John Doe 17 Medica

and “Officer Perez 1969” were deliberately iifelient to Plaintiff’'s serious medical need.

Therefore, Plaintiff properly states a clafor deliberate indifference against “John Dg
17 Medical” and “Officer Perex969” in Count Eighteen.
2. Grievance Officers

The PSAC makes several allegatiorat thefendants John Doe 2 CH 7/8,” “Joh
Doe 4 HS585,” “John Doe 5 Meal Director Admin,” andthe external referees B
Piirinen and Scott Frye viokad Plaintiff's rights by negately ruling on his grievances
(Doc. 23, Ex. 2) The Magistrate Judge codeld that Plaintiff failed to state a clain
against these Defendants because “Plaintiff sm¢sallege[] specific facts that indicats
that Defendants . .. personally depriveaimiff of his federal constitutional rights.”
(Doc. 37 at 7§.The Court disagrees.

Liberally construed, these claims gke that the party reviewing Plaintiff's

® The Magistrate Judge only recommendismissing the external refereel

S
Defendants Frye and Piirinenpwever, in Plaintiff's PSAC “John Doe 2 CH 7/8,” “John

Doe 4 HS585,” and “John Doe 5 Medical DimcAdmin” are all gouped together with
the referees. Therefore, it follows that afi these Defendants should be consider
together under the same analysis.
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grievance was aware that heswzot being provided with aduate medical and sanitar
supplies—because the reviewer read the grievanraad did nothing to assist in
remedying the situation.SeeDoc. 23, Ex. 2 at -312A). Which, if true, constitutes
deliberate indifferenceStarr v. Baca 652 F.3d 1202, 12696 (9th Cir. 2011).
Therefore, given the extremely liberabproach the Court is to take wiphmo se civil
rights plaintiffs, the Court finds that Plaiffi states a valid claim against Defendan
“John Doe 2 CH 7/8,” “Johboe 4 HS585,” “John Doe 5 Meal Director Admin,” and
the external referees B. Piirinen and Scott Frye.

Finally, Plaintiff does nostate a cognizable legalagin against Maricopa County,

Correctional Health Services. As it was notedhia Court’s screening order of Plaintiff's

First Amended Complaint, “[b]Jecause Maricopaunty CorrectionaHealth Services is
not a municipal corporation, a local governimgdy or a private corporation, it is not

‘person’ amenable to suit under § 1983.” (Doc. 8 aB8k Monell v. Dep't of Soc. Serv

of N.Y, 436 U.S. 658, 69®1 (1978). For these sameasens, Defendant Maricopa

County Correctional HealtServices is dismissed.

The Court is entitled to add partiesn” just grounds,” and thus could joil
Maricopa County itself. Fe R. Civ. Pro. 21See Melendres v. Arpai@84 F.3d 1254,
1260 (9th Cir. 2014)substituting Maricopa County asdefendant when the plaintiff

incorrectly sued for injuritve relief against Maricopa County Sheriff's Office).

However, such joinder would be fruitlesschase a municipality is only responsible f¢
a constitutional violation if “a@on [is] taken pursuant to asfficial municipal policy of
some nature,” and Plaintiff does not claihat there was a driving policy behind th
alleged constitutional violationdonell, 436 U.S. at 691; (Doc. 23, Ex. 2). Therefor|
Maricopa County will not be jaed in this action without specific claims showing th
the alleged constitutional violations meethe result of municipal policy.
C. Qualified Immunity

The Court must dismiss any of PlaintifEiaims which seekmonetary relief from

a defendant who is immune from such reli@8' U.S.C. § 1915A(b)(2). “[Glenerally . .
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government officials performing discretionafynctions [are shielded by] . .. qualifieq
iImmunity . . . from civil damages.Anderson v. Creightor483 U.S. 635638 (1987).

Qualified immunity does nagxtend to injunctive reliel..A. Police Protective League v
Gates 995 F.2d 1469, 147(th Cir. 1993). This prettion provides “immunity from
suit rather than a mere defense to liabilityducier v. Katz533 U.S. 194, 261 (2001)

(quotingMitchell v. Forsyth 472 U.S. 511, 526 (1985)). @fefore, the determination o
whether immunity apple should be resolveds early as possibléd. at 201 (citing

Hunter v. Bryant502 U.S. 224, 227 (1991)€r curian)).

To ascertain whether qualil@mmunity applies, the @wt must determine: “(1)

whether, taken in the light most favorablette party asserting the injury, the fact

alleged show the officer'sonduct violated a constitutionabht; and (2) if so, whether
the right was clearly established in ligftthe specific context of the cas&tainski v.
Nevada ex rel. Bd. of RegentsNdv. Sys. of Higher Edu&16 F.3d 963, 968 (9th Cir

2010) (quotingal-Kidd v. Ashcroft580 F.3d 949, 964 (9th ICi2009)). The Court has the

discretion to address these prongs in either oRBsrson v. Callaharb55 U.S. 223, 236
(2009).

The “dispositive inquiry indetermining whether a right is clearly established

whether it would be clear to a reasonableceffithat his conduct was unlawful in the

situation he confronted.Saucier 533 U.S. at 202. “Offias are entitled to qualified

immunity if they reasonably misapprehend hibve law would govern in their particulaf

situation.” Conn v. City of Rend91 F.3d 1081, 12 (9th Cir. 2010)yacated on other
grounds 131 S. Ct. 1812 (2011ppinion reinstated in relevant par56 F.3d 897 (9th
Cir. 2011) (citingSaucier 533 U.S. at 205). A right is natearly established if district
courts within a circuit are split on the issi@e Wilson v. Layn&26 U.S. 603, 618
(1999) (“If judges thus disagree on a dim$ional question, it is unfair to subjec
[officials] to money damages for pickinlge losing side of the controversy.Ahscroft v.

al-Kidd, 131 S. Ct. 2074, 208{&011) (“[E]xisting precedent must have placed t

statutory or constitutional geon beyond debate.”).
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As established above, Plaintiff allegéscts sufficient to show that the jai
employees violated his Fourteenth Amendment righée supréPart IV.B. Therefore,
the first prong for denying quakfd immunity is met with regd to all Defendants. Thus
the only issue remaining is whether it wasarly established thdefendants’ conduct
was deliberately indiffere, and thus unlawful.

With regard to Defendanisvolved in the grievare process (“John Doe 2 CH
7/8," “John Doe 4 HS585,” ‘@hn Doe 5 Medical DirectoAdmin,” and the external
referees B. Piirinen and Scott Frye), the disttourts within the Nith Circuit are split as
to whether a grievance officer can be delibgyaindifferent for failing to rule favorably
on a grievanceNicholson v. FinanderNo. CV 129993-FMO (JEM), 2014 WL
1407828, at *7 (C.D. Cal. Apr. 11, 2014). Thus, these Defendants are protects
gualified immunity because it isot “clearly established” wdther the officers’ conduct
was “unlawful in the situation he [or she] confronte8Sducier 533 U.S. at 20Z2accord
Wilson 526 U.S. at 618. Therefore, Plaintiff's claims for damages against t
grievance officers are dismiskewith prejudice. Nevertheds, Plaintiff’'s injunctive
claims against these Defendants remain.

With regard to all other Defendantsresmsonable officer would not conclude th
allowing an inmate to be covered in fecesdo extended period of time without sanita
supplies is lawful.Anderson v. Cty. of Kerd5 F.3d 1310, 1314 (9th Cir. 1995) (“[L]ac
of sanitation that is severe or prolonged canstitute an inflicon of pain within the
meaning of the Eighth AmendmentBodnar v. Riverside Cty. Sherrif's DepMo.
EDCV 11-291-DSF (OP), 2014 WL 2737815, at 28 (C.D. Cal. Mar. 28, 2014)
(holding that an issue with the prison todetwhereby flushing wold cause waste to
splash into and out of itets in adjacent cellscombined with “refusal to provide
cleaning supplies beyond [a] bar of soap manei by a prisoner for personal hygien
amounts to a violation of Eighth Amendment principlesBckley v. AlamedjaNo.
1:04-CV-05688-OWW-GBC PC, 2011 WL 713¥0, at *23 (E.D. CaDec. 20, 2011)

(“Enduring a feces covered cell for three dé&ygrave enough to form the basis of
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viable Eighth Amendment claim.”); Sherman V. Gonzalez No.
1:09-CV-004206-LJO-SKO PC, 2010 WL2791565, at *#8 (E.D. Cal. July 2010)
(holding that it is clearly established tretposing a prisoner to wage for five hours
without drinking water poses a serious noetlineed). Therefore, qualified immunity
does not apply to the remaining Defendants.

D. Injunctive Relief

To state a claim for injunctive relief glaintiff “must demonstrate ‘that he ig
realistically threatened byrapetitionof the violation™
v. Ryan 762 F.3d 903, 911 {® Cir. 2014) (quotindArmstrong v. Davis275 F.3d 849,

860-61 (9th Cir. 2001)) (emphasis ariginal). “A threat ofrepetition can be shown ‘af

of his federal rights.Nordstrom

least two ways”1d. “First, a plaintiff may show that the defendant had, at the time of|the
injury, a written policy, and that thejury ‘stems fron’ that policy.” Id. “Second, the
Plaintiff may demonstrate that the harm is pdra ‘pattern of officially sanctioned . .
behavior, violative of plaitiffs’ federal rights.” Id. “[W]here the defendants have
repeatedly engaged in injurieacts in the past, there isafficient possibity that they
will engage in them in the me future to satisfy the ‘réiatic repetition’ requirement.”
Armstrong 275 F.3d at 861.

Plaintiff alleges that Defendants wedeliberately indifferent to his serious
medical needs by repeatedéaving him covered in fecder extended periods of time
and by not providing him ith sanitary suppliesSgeDoc. 23, Ex. 2). Therefore, becauge

the Defendants allegedly left Plaintiff caed in his feces without sanitary suppligs

=

multiple times in the past, the realistic reépen requirement is satisfied. Thus, Plaintif
states a valid claim for injunctivelief against the remaining Defendants.
V. Conclusion

Accordingly,

IT 1SORDERED that the Magistrate JudgeReport and Recommendation (Doc.
37) isACCEPTED ASMODIFIED above.

IT ISFURTHER ORDERED that Plaintiff's Motion toLeave to Amend (Doc.
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23) is granted.

IT ISFURTHER ORDERED that Counts One, Three Ve, Eight, Ten, Eleven,
Thirteen, Fifteen, ad Seventeen are disrsed with prejudice.

IT IS FURTHER ORDERED that Defendant Mar@pa County Correctional

Health Services is disssed with prejudice.

IT IS FURTHER ORDERED that the claims for damages against Defendants

“John Doe 2,” “John Doe 4,"John Doe 5,” B. Piirinenand Scott Frye are dismisse
with prejudice’

IT ISFURTHER ORDERED that Count Four is dismissed without prejudice.

IT ISFURTHER ORDERED that Plaintiff be allowed tparticipate in discovery
to determine the identities of Defendattd]edical [N]urse [M]ary,” “Officer A8845,”
John Doe 1, JohBoe 2, John Doe 4, Joldoe 5, John Doe 7plin Doe 8, John Doe 9
John Doe 10, John Doe 12 hioDoe 13, John Doe 15, Jobwe 16, John Doe 17, an(
thereafter be allowed to attengarvice on these Defendants.

Dated this 29th day of June, 2015.

James A. Teilbﬂrg
Senior United States District Judge

" While the claims for damages agaitts¢se four Defendants are dismissed,
claims for injunctive relief are not. Therefore, these Defendants are not dismissed e
from this action.
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