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roup LLC v. Aviva Life and Annuity Company et al Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Premier Funding Group LLC, No. CV-14-01633-PHX-DGC
Plaintiff, ORDER

V.

Aviva Life and AnnuityCompany, et al.,

Defendants.

On July 18, 2014, Defendants removed tbase to this Court on the basis
diversity jurisdiction. Docl. On August 4, 2014, PIdiff filed a motion to remand,
arguing that Defendant RichaBhldwin was a citizen of Cabfnia and therefore not of
diverse citizenship with Plaintiff. Doc. 21 After reading the parties’ motions an
declarations, the Court orderean evidentiary hearing tdetermine whether (1) Mr.
Baldwin was living in Nevada when the casas filed, and (2) whether he moved wit
the intent to stay there indefiely. Doc. 50. In response to the parties’ memorands
law, the Court now answers a legal questidssuming Mr. Baldwin had established h
domicile in California before moving to Mada, must Defendants prove Mr. Baldwin
new domicile in Nevada by clear and convitgcievidence or by a preponderance of t
evidence? The Court finds that the approprsgadard of proof is preponderance of

the evidence.

In the Ninth Circuit, the party assieg subject-matter jurisdiction bears the

burden of proving jurisdictionGaus v. Miles, Inc., 980 F.2d 564, 566 {9 Cir. 1992). In

a case of diversity jurisdiction, a partyay satisfy this burden by proving by

75

Dockets.Justia.c


http://dockets.justia.com/docket/arizona/azdce/2:2014cv01633/873838/
http://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2014cv01633/873838/75/
http://dockets.justia.com/

© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

preponderance of the evidence that the pfé&srand defendants are of diverse citizenshi

and that the amount in controversy exceeds $75,8689Geographic Expeditions, Inc. v.
Estate of Lhotka ex rel. Lhotka, 599 F.3d 1102, 1106-07 (9th Cir. 2010) (applying t
“preponderance of thevidence standard” in a case mrad from state court on the bas
of diversity); Matheson v. Progressive Specialty Ins. Co., 319 F.3d 1089, 1090-91 (9t
Cir. 2003) (same)Sanchez v. Monumental Life Ins. Co., 102 F.3d 398, 403-04 (9th Cir
1996) (same). To establish a person’s citizenshgparticular state, a party must prov
that the person is “domiciled” in that statgee, e.g., Gilbert v. David, 235 U.S. 561, 569
(1915);Lew v. Moss, 797 F.2d 747, 749 (9th Cir. 1986To establish domicile, a perso
must have been physically presena state with an intentido remain there indefinitely.
Lew, 797 F.2d at 749-50 (citingwensv. Huntling, 115 F.2d 160, 16@®th Cir. 1940)).

In determining a party’s domicile, casrand commentators have recognized
“presumption” in favor of “the continuatiomf an established domicile against 3
allegedly newly acquired one.” Charles Wright & Arthur Miller, 1B3#leral Practice &
Procedure 8 3612 (3d ed.). Courts differ as toanhthis presumption agrates. The Ninth
Circuit addressed the presumptionLiew v. Moss, 797 F.2d 747 (9th Cir. 1986). Th¢
court recognized the legitimaayf the presumption but founithat it does not shift the
burden of persuasion regarding jurisdictidd. at 751. Rather, theresumption “has the
sole effect of forcing the opponent of theesumption to produce enough evidence
avoid a directed verdict.”ld. In other words, the premption shifts the burden of
production. The court did ndiold that the standard of prois increased to clear anc
convincing evidence.

Lew does not entirely answer the pressstie, because the Defendants — who b

removed the case and oppose the presomp- already beaboth the burden of

production and of persuasiorRlaintiff argues that in thpresent case the Court should

find that the presumption operates to increhseburden of proof to clear and convincin
evidence. Plaintiff cites case law from otleéncuits in support of this argumentee,
e.g., Palazzo v. Corio, 232 F.3d 38 (2d Cir. 200 (“A party alleging that there has been
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change of domicile has the burden of prgvin. . [the required] facts ‘by clear an
convincing evidence.”)Maple Iland Farm v. Bitterling, 196 F.2d 55, 58-59 (8th Cir
1952) (finding that proof of a change dbmicile must be “clar and convincing”).
Wright & Miller have also written that “a aeicile once established continues unless 3
until a new one is shawby clear and convincing evident® have been acquired[.]
Federal Practice & Procedure 8 3612.

These cases and commemardo not provide much explanation for why th
standard of proof should becieased. Indeed, many district court cases that use the
and convincing standard simplgly on Wright & Miller. See, e.g., Berg v. Unitus Cmty.
Credit Union, No. 3:14-CV-00135-AC2014 WL 4674591(D. Or. Sept.17, 2014);
Harrell v. Kepreos, No. CIV.04-3082-CO, 2005 WEZ30639 (D. Or. Mar. 30, 2005 he
Court is not persuaded by this case law,rhtiter agrees with éhThird Circuit’s holding
in McCann v. Newman Irrevocable Trust, 458 F.3d 281, 288 (@B Cir. 2006). In
considering the presumption, the Court appkederal Rule of Evidence 301 and held:

Under Rule 301, the presumption fawg an established domicile places
the burden of production on the pagleging a change in domicile . . . .
When the party claiming a new donigc is the proponent of federal
urisdiction, the effect of the presutmm is less straightforward. . . . We
elieve the effect of placing both berts on one party is to require the
arty to initially carry théburden of production toebut the presumption in
avor of an established domicilét and when the party does so, the
Bresumptlon falls out of the casedathe party is required to carry the
urden of persuasion by proving thatchange of domicile occurred,
creating diversity of citizenship. Whredr the party asserting a change of
domicile is asserting or contestingdézal subject matter jurisdiction, the
appropriate standard of proofpseponderance dhe evidence.

Id. at 288 (citingL,ew, 797 F.2d at 749-51%ee also Garcia Perez v. Santaella, 364 F.3d
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348, 352 (1st Cir. 2004) (“To the extent thia¢ court evaluated the appellants’ evidence

under a clear and convincing stardiglain error occurred.”).

This decision accords witthe Ninth Circit’'s holding in Lew and the Ninth
Circuit’s consistent application of the prepenaice of the evidenstandard for proving
diversity jurisdiction. Plaintiff has cited nmase from the Ninth Circuit that has applig
the clear and convincing standard. In thespnt case, therefore, Defendants must prq

Richard Baldwin’s domicile by a prepondecanof the evidence. In rendering it
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decision, the Court will consider the presqtion in favor of tle continuation of an
established domicile against alkegedly new} acquired one.
Dated this 27th day of October, 2014.

Nalb Gttt

David G. Campbell
United States District Judge




