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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kimberly Sue Franco, No. CV-14-01670-PHX-JJT
Plaintiff, ORDER

V.

Carolyn W. Colvin,
Defendan

At issue is the denial of Plaintiff Kingloly Sue Franco’s Titlél Application for

Disability Insurance Benefits by the Social Security Administration under the Social

Security Act. Plaintiff filed a Complaint on JuBb, 2014, asking this Court to review the
denial of her benefits. (Dod.) The Court has reviewed theiefs (Docs. 20, 21, 29) as

well as the Administrative Record (Docs., 1, 12, R.) and nowffirms in part and

—

reverses in part the Administrative Law Jatgdecision (R. at 26-47) as upheld by the
Appeals Council (R. at 1-6).
l. BACKGROUND

The Court has reviewed the recordit® entirety and summarizes the relevant

\v2)

portions below. Plaintiff fild a Title Il Application for Disability Insurance Benefit
alleging disability bginning December 312010. (R. at 29, 86.) After Plaintiff's
application was denied initialland on reconsideration, dtiff requested a hearing
which an Administrative Law dlge (ALJ) held on Septemb&, 2012. (R. at 48.) On
September 24, 2012, the ALJ issued a decidemying Plaintiff's application. (R. at 26
47.) After the ALJ denied Plaintiff's requethie Appeals Council (AC) denied Plaintiff’s
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request for review of the ALJ’s decision dtay 27, 2014, makinghe ALJ decision the
final decision of the Commissioner of Soctcurity. (R. at 1-% The present appea
followed.
A. Medical Evidence
1. Treating Physicians
a. U.S. Air Force Hospital
Plaintiff was seen at the U.S. Air Fer¢lospital from February 2006 to Januaty
2011. (R. at 400-584.) Plaintiff reported cams vomiting, diarrhea, back aches, and all
over body pain. $ee, e.g.R. at 540, 556-58, 563.) IDecember 2010, Plaintiff's
diagnoses included the following: diabetesellitus type two with complication,
fibromyalgia, hypertension, esophagitis chromfiux, hyperlipidemia (high levels of fat
particles in the blood), and vigudisturbances. (R. at 568.)
b. Visual Treatment
Plaintiff was seen at the Arizona Eymestitute from March2008 to December
2010 (R. at 352-99), velne it was determined she had repecific visual field defects,
but no vision loss or Horner’s condition (dipted nerve pathway) (R. at 361). Plaintiff
also saw Dr. Sharon Johnstone with Neurd¥Dalmology, but Dr. Johnstone could not
diagnose Plaintiff's issues. (Rt 300, 304.) Plaintiff expesnced an episode of dizzinegs
and vision loss in May 2011, and testenducted thereafter we normal but noted
“constricted visual fields with high level dalse negatives.” (R. at 921, 959, 961.)
Plaintiff also went to Southwest Eye Surgean2011 stating she had been experiencing
blurred vision and peripheralsion loss (R. at 662, 1086—90); Plaintiff was determinE
to have visual floaters, glaucoma suspemt, ldorner’'s syndrome. (Rt 664, 1087.)
C. BannerMedical Center
Plaintiff was treated at Banner Medidalkilities from January2009 to August
2012. SeeR. at 668-807, 848-95986-96, 1091-169, 1229-6¥296—-306, 1327-77.)

During this time, Plaintiff complained afiausea, vomiting, abdominal pain, multiple
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sclerosis (MS) flare ups, visual disturbascpalpitations, fatigue, and muscle weakne
(SeeR. at 1350-77.)

In January 2011 Plaintiff underwent testiof her chest, abdwen, and pelvis, and
results were normal except for hepatomegaflenomegaly (abnomth enlargement of
the spleen), and a cyst on the right ovdR. at 715-18, 721-230Qn July 27, 2011,
Plaintiff underwent an MRI of the brain, whiavas normal. (R. at 983.) She also had
MRI of the cervical spine thahowed normal results. (R. @84.) Plaintiff's MRI of the
spine showed no acute abnadities within the thoracic spe or cord and no cord
compression, but the MRI did show vertebnaimangioma (vasculaumor) within T8
vertebra. (R. at 985.) Plaiffts MRIs of the spine and bnaidated October 6, 2011 wer
also normal. (R. at 1098, 1100.)

A number of doctors saw Plaintiff in @ber 2011, all of whom recognized tha

Plaintiff's symptoms suggestedS, but they did not appe#&w provide a clear diagnosis

of such. Gee, e.g.R. at 1126, 1128.) Dr. Paul Kowkisexamined Plaintiff in October
and found Plaintiff has quadriparesis (meseleakness). (R. at 1091-92.) Dr. Kowals
referred Plaintiff for further steroid treatmenRIs, and physical therapy. (R. at 1092.)

Plaintiff went to the emergency roomJanuary 2012 after she passed out and \
experiencing headaches, dizziness, andtgb&is. (R. at 1229, 1235.) She underwe
various tests, none of which showed sigiaifit medical issues or clearly pointed to tf
reason for her symptomsSé€eR. at 1233, 1243-44, 1253# 1341.) In August 2012,
Plaintiff called the paramedics because fatieshe was experiencing a MS flare up at
numbness.§eeR. at 1364.)

d. Dr. Hagevik

Dr. Andre Hagevik first treated Plaintiff imlarch 2011 after Plaintiff experienceg
an episode of vision loss, dizziness, ansbdentation, which may have been a stro
(R. at 680, 686), and he continuedreat Plaintiff thereafteséeR. at 979-85, 1043-47
1217-26). Plaintiff went to the emergency roand underwent a chiesray (R. at 670),
CT scan of the head#n (R. at 673), MRbf the brain (R. at 675), MRI of the cervicg

-3-

SS.

an

D

D

Ki




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRR R R R RB R
0 N o 00 W NP O © 00N O 00 W N P O

spine (R. at 677-78), and spirtap to determine MS, adif which were unremarkable
(R. at 680, 980.) Dr. Hagevik stated PIlditdisymptoms were lagy consistent with
MS. (R. at 682.) He reported Plaintiff's visuabkt showed normal results and there we
no clear signs of Horner's syndrome. (R.G82, 701.) Plaintiff stated she felt he
episodes of visual loss, feeling faint, dedling dizzy were becoming more frequent af
prolonged. (R. at 681.)

Dr. Hagevik later diagnosed Plaintiff wifflboromyalgia (R. at 982) and noted he

previous tests to determine MS, including aaptap, an MRI and other “workup,” were

negative. (R. at 980-81.) He did acknowledipat Plaintiff previously respondec
positively to steroid treatment for her Msymptoms. (R. at 98)l Dr. Hagevik noted
Plaintiff continued to experience numbnessgakness, and difficulty with periphera
vision. (R. at 981.) He condled that while Plaintiff expeznces visual changes, she d
not have specific visual conditions. (R. at 982.)

In August 2011, Dr. Hagevik condudtstudies including a motor nerve study,
sensory nerve study, and &MG study. (R. at 1045-47.) Despite these studies
others, Dr. Hagevik was stillnable to determine the reasfor Plaintiff's symptoms,
stating that while her symptoms did suggetS, MRIs of the brain and spine, bloo
work, and the MS panel were n@markable. (R. at 1045.) H#so did not find evidence
of optic neuropathy. (R. at 1045.)

In September 2011, Dr. Hagevik conductednedical assessment of Plaintiff’
ability to do work-related physal activities and determined she could not work a fU
time job on a regular basis due to her visgsues and lower bagiain. (R. at 1084.) He

found Plaintiff could sit for m@ than three but less tharufchours, stand/walk for lesg
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than two hours, lift/carry less than ten pounds, and that she was limited in other acfjvitie

including use of her feet and stooping,ldo&ing, and crouching. (R. at 1084
Dr. Hagevik noted Plaintiff had moderat@edication side effects, and her oths

symptoms were moderately severe as teiient they would limit her ability to perforn]
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work-related activity. (R. at 1085.) He indied that his determination could reasonal

be expected to result from medicatlipcumented findings. (R. at 1085.)

Plaintiff continued to see Dr. Hagevik 2012 regarding her numbness, visual

issues, severe back pain, asginptoms that suggested Meg, e.g.R. at 1217.)
Dr. Hagevik also continuet conduct nerve studies &aintiff. (R. at 1225-26.)
e Dr. Ferenczi

Dr. Andrea Ferenczi treated Plaintiff for her diabet8geR. at 986-96.) In June
2011, Plaintiff complainedof vomiting, abdominal pain fatigue, blurred vision,
palpitations, and numbness/tinglin@rR. at 988, 990.) Dr. Femezi’'s assessment state
Plaintiff has type two diabetes (controlled), significant peripheral neuropathy, a
possible underlying neurological disord¢R. at 988.) In AugusR012, Dr. Ferenczi
completed a medical assessment of Pldistikork-related physical activities abilities
finding she could not work eigltours a day, five days ae@k on a regular basis. (R. 4
1227.) She also deterngid Plaintiff could sit less than énhours a day, stand/walk les
than two hours a day, and lift/carry lessarthten pounds. (R. at 1227.) Dr. Ferend
determined it was medically oessary for Plaintiff to alteate positions every twenty
minutes, she would need resthvposition changes, and she was limited in her ability
use her hands and do other activities suchtasping. (R. at 1227.) Dr. Ferenczi notg
Plaintiff would likely miss worKour to five timesa month due to her medical condition
(R. at 1228.)

f. Dr. Fala

Dr. Hamidulla Falla treated Plaintiff i®ctober 2011 (Rat 1111) and from
February to August 2012 (R. at 1307-26). On October 4, 2011, Plaintiff presentec
extremity weakness, and Dr. Fala recoemaled continued medication for MS and
neurology consult. (R. at 1111, 1113, 1118} Dr. Fala found Plaintiff suffered from
diabetes mellitus type two (controlled), lowerckaain, gastroesophageeflux disease,

hyperlipidemia, hypertension, fiboromy#&gand insomnia. (R. at 1113, 1318.)
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In February 2012, Dr. Fala noted a diagis of MS (stable) and that Plaintif
suffered from residual weakness. (R. ail3.3 Later, however, iMay 2012 Dr. Fala
wrote “Multiple sclerosis?” in treatmemiotes and thereafter, stopped listing MS as
diagnosis, though “muscle weaknesswgral” was listed. (R. at 1309.)

g. OtherMedical Providers and Treatment

Plaintiff was seen at th€linic for Digestive Diseasem 2010 and 2011. (R. al
312-51, 997-1015.) Medical aging showed Plaintiff hadegenerative disc diseas
(DDD), hepatomegaly and hepatic steatosisildup of fat in the liver), small hiatal

hernia, interval complex lesion, and a nedant colon. (R. at 339-40.) Doctors note

—h

d

Plaintiff dealt with chronic and persistemusea, vomiting, and abdominal pain, but they

could not determine the cause. 88998, 1000, 1008011, 1015.)

Plaintiff was treated at Arizona Aritis and RheumatologyAssociates from
February 2010 to June 2Q1¢R. at 585-610, 1016-42281-95.) DuringPA Shawna
Carbonniere’s treatment of Plaintiff, shenducted assessments dodnd Plaintiff had
18 of 18 fibromyalgia tendgvoints, and Plaintiff was diagsed with fiboromyalgia and
DDD. (R. at 590, 603, 609,283, 1293-94.) Doctors and plgrans assistants examining
Plaintiff also noted the followig issues: displacement; luarbdisc without myelopathy;

lesions; fatigue; dizzy spells;dwhial plexus; chest pain; fatiyer; stroke not otherwise

specified; lesion, lumbrosacral root, anyjethoracic outlet syndrome and diabet¢

mellitus type two. (R. at 590, 604, 609-1@8%9, 1292.) Plaintiff wa put on a treatment
plan of trigger point injectionsna medications for her fioromyalgiaSé€e, e.g.R. at
1032-33, 1041, 1284289, 1290, 1294.) During Plaintiffiseatment, tests continued ft
fail to confirm that Plaintiff had MS. (R. 4038.) The followng tests in 2011 were alsq
normal: MRIs of the lumbar span cervical spine, thoracic ise, and brain, and CT of
the chest. (R. @018-23, 1295.)
2. Examining Physician
Dr. Jeffrey Levison with the Disability Dataination Services examined Plaintif

on June 16, 2011. (R. at64-70.) Dr. Levison reviewedhe medical records andg
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concluded that theyubstantiate Plaintiff's diagnoses of type two diabetes, periph
neuropathy, fiboromyalgia, neaypathy, gastroparesis, hyppidemia, and mild DDD in
her lumbar spine. (R. at 964.) He also nadted long history of ypertension, diabetes
migraines, palpitations, vomitingnd a hole in her heart. (Rt 964.) Dr. Levinson noted
that while Plaintiff had been evaluated for M&sting did not support a diagnosis. (R.
964.) Dr. Levinson only identified one tesrcpoint for fibromyalgia. (R. at 965.)

Dr. Levinson believed Plaintiff tends t#xaggerate her degree of limitation ar
debilitation. (R. at 966.) He diagnosed Plaintifth diabetes mellitusyhich he found to
be stable, as well as diabetic peripheralrapathy and gastropasis. (R. at 966.) He
believed her vomiting only occurred once aeweer her gastroemtdogy note. (R. at
966.) Dr. Levinson also nalePlaintiffs MRIs and CTs stwed normal results and ng
other medical issues, thus making a diagnosi®fvery unlikely. (R at 966.) While he
noted that Plaintiff alleges fibromyalgia, b&l not state a diagnasibut only noted her
claims of diffuse points and his findired one tender point. (R. at 966.)

Dr. Levinson concluded that Plaintiff wasubject to several limitations. (R. &
967-69.) He found Plaintiff halifting/carrying restrictionsput could stand and/or walK
for six to eight hours a day and could dotivities such as stooping, kneeling, (
crouching for up to two thirds of an eighdour workday. (R. a967—68.) Dr. Levinson
also noted Plaintiff's impairnmés caused restrictions regengl working around heights,
moving machinery, and extreme temperatyiRe. at 968.) Dr. Levison found Plaintiff
had no visual limitations. (R. at 968.)

B. Hearing Testimony

1. Plaintiff's Testimony

On September 7, 2012, Plaintiff testifieefore the ALJ to the following (R. at 48
56-77):

Plaintiff has a variety of health prelns and while doctors have made son
diagnoses, they have nbeen able to identify the saar of many of Plaintiff's issues,

(R. at 69.) Plaintiff was diagnosed with MS when she was twenty years old, and
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she did not experience the syimps for twenty gars, she is now experiencing them
about every two months. (R. @8.) When Plaintiff has MS3attacks” she cannot move
her body, and she has been hospitalized approsiynaine times in the past year. (R. at
63.) Plaintiff is treated witla steroid that helps her regain strength. (R. at 64.)

Plaintiff experiences constant pain,daher most severe pain derives from her

neck and back. (R. at 65.) &lalso experiences numbness in her feet, hands, and arms

(R. at 66.) Plaintiff received regular triggeripinjections for hempain, but they only

—n

provided temporary relief. (R. at 66.) Plafhthas pain when she is in a variety ¢
positions and has trouble maimiag stability. (R. at 70-713he has to lie down and nap
every day, at least once, betweahe hours of eight o’clock ithe morning to five o’clock
in the evening due to heain or because she falls asleep. (R. at 71, 73.)

As a result of her diabetes, Plaihthas neuropathy, vision problems, and
gastroparesis. (R. at 67.)akitiff often has nausea, vatmg, and diarrhea, and hef
vomiting incidents sometimes last six to eifjours, and she vomits every 20 minutss.
(R. at 68.) Her vomiting incidd#s occur “a couple timesraonth” and she has diarrhea
every day. (R. at 68—69.)

Plaintiff also has vision issues, possidilye to her MS and/or diabetes, includirg
lack of peripheral vision, lac&f depth perceptiorand spots and blackness in her visign.
(R. at 72, 76.) This makes it digfilt for her to drive, but shdrives short distances, such
as to her nearby doctorgntments. (R. at 58.)

With regard to Plaintiff’'s daily activitieshe is able to do ste household chores
including washing dishes, doing laugidand dusting. (R. at 75.)

C. Plaintiff's Spousés Function Report

Plaintiff's spouse, Robefranco, completed a functioaport on August 6, 2012,

(R. at 263—70.) He reported that Plaintiff nahsit or stand for long periods of time and

—x

she aches, gets dizzy, and sometimes faintsat(R63.) Mr. Franco also stated Plainti
has trouble concentrating due hlier pain medications. (R. 263.) He noted Plaintiff is

sometimes able to do light howssrk that does not require lifting more than five pounds,

-8-
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and she can help make meals, but spendshmbithe day restg. (R. at 264—-65, 268.
While Plaintiff can mostly atted to her personal care, at timésr pain is worse and sh
has difficulty doing so. (R. at 264.) Mr. Fiannoted Plaintiff dog not go out of the
house often because she istabke when walking, but shean drive short distances an
goes grocery shopping with hiosing her electric scooter. (Bt 266.) Plaintiff also has
difficulty sleeping. (R. at 264.)

D. The ALJ’s Opinion

ALJ Thomas Cheffins issued an opinidated September 24, 2012, in which }
concluded Plaintiff was not disabled under Sections 216(i) and 223(d) of the S
Security Act. (R. at 40.) Th ALJ began his decision by demg Plaintiff's request to

subpoena all examining and non-examining phges to testify. (R. at 29.) He thef

stated his finding that Plaintiff will meethe insured status requirement through

September 30, 2016 and had eagaged in substantial gaihactivity during the period
from her alleged onset date BeEcember 31, 2010 to prese(R. at 33.) The ALJ then
listed insulin-dependent dialest mellitus, peripheral neurdpg, fibromyalgia, chronic
pain syndrome, gastroparesis, pancreatiispyal loss with 20/8 corrected vision
bilaterally, possible MS, and mild thoracmutlet syndrome asevere impairments
afflicting Plaintiff. (R. at 33.) The ALJ fouhthat Plaintiff's medically determinable
mental impairment of depressi was non-severe. (R. at 33.)

Proceeding with thdive-step inquiry, the ALJ fond that the impairments o
combination of impairments did not meet thgesdy of symptoms taneet or equal any

of the medical listings. (R. at 34.)

The ALJ stated his finding that Plaiiithad the residual functional capacity (RFC

to perform sedentary work a@gfined in 20 CFR 404.1567(avith no or limited climbing
and occasional balancing,o0eping, crouching, kneelg and crawling, occasiona

overhead reaching, no moving machinery, andimarotected heights. (R. at 34.) He als

noted Plaintiff could work in occupation®quiring no more than occasional depth

perception. (R. at 34.) The ALJ found that Ridf's statements concerning the intensit
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persistence and limiting effects of the symptoms of her medically determin

impairments were not credibl® the extent tBy were inconsistent with the RF(C

assessment. (R. at 35.) He also found thaselkerity of Plaintiff’'s pain complaints were

inconsistent with her activities of dailliving, her testimony at the hearing wa
exaggerated, and she exhilditmalingering behavior at aksultative exam. (R. at 36.
As to the medical opinions, the ALJ gaveégter weight” to the ate agency examining
physician Dr. Levison. (R. at 38.) He rejected opinions of docts Ferenczi, Hagevik,
and Fala. (R. at 38—-39.) The Algave the state agency’s reviewing physicians’ opinig
regarding the Plaintiff's RFC “some weight,” bartly to the extent they support a findin
that Plaintiff can perform a wide range s#dentary work activity(R. at 39.) The ALJ
also considered statements fréMaintiff's spouse. (R. at 39.)

After determining Plaintiff's RFC, théLJ found Plaintiff could perform past
relevant work as an assistant accountiregk;lactivity director/appointment clerk, an
administrative assistant/secretary. (R.38t) The ALJ thus found Plaintiff was “no
disabled.” (R. at 39.)

Il. LEGAL STANDARDS

The district court reviews only those issuraised by the party challenging th
ALJ’'s decision.See Lewis v. ApfeP36 F.3d 503, 517 n.1®th Cir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal err@rn v. Astrue 495 F.3d
625, 630 (9th Cir. 2007). Suiasitial evidence is more dh a scintilla, but less than §
preponderance; it is relevagwidence that a reasonable persnight accept as adequat
to support a conclusion consring the record as a wholel. In determining whether
substantial evidence supportsi@cision, the court must consider the record as a wh
and may not affirm simply by isolating“apecific quantum of supporting evidencéd’
As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.”Thomas v. Barnhar278 F.3d 947, 954 (9thir. 2002) (citations omitted).
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To determine whether a claimant is diga for purposes of the Social Securif
Act, the ALJ follows a five-step process. €0-.R. § 404.1520(a). The claimant bears t
burden of proof on the firsblir steps, but the burden shifts to the Commissioner at
five. Tackett v. Apfel180 F.3d 1094, 1098 (9th Cir999). At the first step, the ALJ
determines whether the claimant is engaging in substantidgubaictivity. 20 C.F.R.
8 404.1520(a)(4)(i). If so, eéhclaimant is not disabled and the inquiry endsAt step
two, the ALJ determines whether the claimh&as a “severe” medically determinab
physical or mental impairment. 20 C.F.R4®4.1520(a)(4)(ii). If not, the claimant is no
disabled and the inquiry endd. At step three, the ALJ coiders whether t claimant's
impairment or combination of impairmentseets or medically equals an impairme
listed in Appendix 1 to Sulgpt P of 20 C.F.R. Pt. 404Listing of Impairments).
20 C.F.R. § 404.1520(a)(4)(iii). If so, the clamhas automatically fond to be disabled.
Id. If not, the ALJ proeeds to step fourd. At step four, the ALJ assesses the claiman
residual functional capacity and determingiether the claimant is still capable ¢
performing past relevant work. 20 C.F.R.@41520(a)(4)(iv). If sothe claimant is not
disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and final ste
where he determines whethiére claimant can perform any other work based on
claimant’s residual functional capacity, ageucation, and work experience. 20 C.F.
8 404.1520(a)(4)(v). If so, thdaimant is not disabledd. If not, the claimant is disabled
Id.
. ANALYSIS

Plaintiff raises the following argumentsher Opening Brief: (1) the ALJ failed tq
properly articulate sufficient reasons for r#jeg medical source opinions (Doc. 20, Pl
Br. at 10) and (2) the ALJ failed to articidagufficient reasons for finding Plaintiff no
fully credible and rejecting reported symptoms and observatioMsofranco’s spouse
(Pl.’s Br. at 22).
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A. The ALJ Did Not Err in Rejecting Dr. Hagevik’s and Dr. Ferenczi’s
Opinions but Did Err in Rejecting Dr. Fala’s Opinion

Plaintiff argues that the ALJ failed togwide sufficient reasons for rejecting the

opinions of treating physicians Hagevik, Fea, and Fala. (Pl.’s Br. at 11.) An ALJ
may only reject contradicted opinions wéating or examining sources by providin
specific and legitimate reasons thaé aupported by sutantial evidenceBayliss v.

Barnhart 427 F.3d 1211, 1216 (9th Cir. 200%ven when contradicted, a treatin
physician’s opinion is still owed deference andy be “entitled to the greatest weight .
even if it does not meet thest for controlling weight.'Garrison v. Colvin 759 F.3d

995, 1012 (9th Cir. 2014) (quotir@yn, 495 F.3d at 633). An AL satisfies the substantig

113

evidence requirement by providing a “detdiland thorough summary of the facts af
conflicting evidence, stating his integbation thereof, and making findings.Td.
(quoting Reddick v. Chaterl57 F.3d 715, 725 (9th. 1ICi1998)). When evaluating
conflicting medical opinions, if the opwm of a doctor is brief, conclusory, an
inadequately supported by abal findings, the ALJ need h@ccept the opinion of the
doctor.Bayliss 427 F.3d at 1216.

Doctors Hagevik, Ferenczi, and Faldi®ating source opinions conflict with
Dr. Levinson’s opnion, and the ALJ must provide specific and legitimate reas
supported by substantialvidence to reject threating source’s opinion§See Bayliss
427 F.3d at 1216.

1. The ALJ Did Not Err in Rejecting Dr. Hagevik’s Opinion

The ALJ rejected Dr. Hagdds opinion because hedad it was “based upon the

claimant’s subjective complaintg is not consistent with [the] medical record and is,
fact, not supported by Dr. Hagevik’'s own clinical and laboratory findings, it
contradicted by opinions from examining amsh-examining physiciansf record, and it
Is inconsistent with the claimant’s activitie$ daily living.” (R. at 38.) The ALJ also
stated objective test results did not suppart Hagevik’'s opinion regarding Plaintiff’s

limitations and restrictions. (R. at 38.)
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The ALJ provided a specific and lemgate reason, supported by substant

evidence, to reject Dr. Hagevik's opinievhere the ALJ state®r. Hagevik’'s opinion

was not supported by the doctor's own daliand laboratory findings. Dr. Hagevik's

September 2011 medical assessment statgstiflis not able to work full-time on a
regular basis due to her poor vision anavdo back pain. (Rat 1084.) Although
throughout Dr. Hagevik’'s treatment of Riaff he noted her whjective complaints
regarding her vision, he alssmnducted and/or reviewed vauis visual studies that dic
not indicate Plaintiff suffered from significamisual issues that would preclude her fro
full time work. For example, D Hagevik reporté that Plaintiff's vsual test showed ng
significant abnormal results, there were neaclsigns of Horner's syndrome, and th
while Plaintiff did have visuathanges, she did not have sfiewisual conditions. (R. at
682, 701, 982.) Dr. Hagevi&k medical opinion that PIdiff cannot work due to her
visual issues is not supported by his treatihmotes and findings, and the ALJ provided
specific and legitimate reasoupgported by substantial evidenioe rejecting his opinion.

The ALJ also provided a spéc and legitimate reason faejecting Dr. Hagevik's
opinion where his opinion is not consistesith the medical reqa. With regard to
Plaintiff's visual issues, one doctor evaluogtiPlaintiff indicatedshe had non-specific
visual field defects, but no vision loss ldorner’s condition (R. aB61), another doctor
could not diagnose any specific visual iss(iRs at 300, 304), andther visual testing
indicated normal results (R. at 921, 959,1p6There is some ewdice of Plaintiff's
visual impairment, includingne doctor’'s diagnosis of Haris syndrome (R. at 664
1087) and a note tha&laintiff had “constricted visudlields with high level of false
negatives” (R. at 921, 95961). However, the ALJ’s reasdor rejecting Dr. Hagevik's
opinion regarding Plaintiff's visual impairment and relatedtations is spported by the
substantial evidence discussed.

With regard to Plaintiff's low back pair. Hagevik’s opiniorthat Plaintiff could
not consistently work full-timedue to such pain is alsodonsistent with the medica

record. Although Dr. Hagevik mes Plaintiff’'s subjective gaplaints and DDD diagnosis
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numerous objective tests in the medical rdcancluding MRIs of the spine, show
Plaintiff did not suffer from sigficant lower back issuesSéeR. at 677-78, 984-85,
1098, 1018-23). Accordinglythe ALJ also provided a spéc and legitimate reason
supported by substantial evidence for refgctDr. Hagevik's opiron as it related to
Plaintiff's lower back pain.

The Court need not determine whetladlr of the ALJ’'s reasons for rejecting
Dr. Hagevik’s opinion are speaifiand legitimate where at least some of the reasons 1
this standard, and any adverse finding asht other reasons the ALJ cites would |
harmless errorCarmickle v. Comm’r, Soc. Sec. Admi33 F.3d 1155, 1162 (9th Cir
2008).

2. The ALJ Did Not Err in Rejecting Dr. Ferenczi’s Opinion

The ALJ rejected Dr. Ferenczi’'s opinitkecause he found it was “based upon t
claimant’s subjective complam it is not consistent witlithe] medical record, it is
contradicted by opinions from amining and non-examining phggns of record, and
... [is] not supported by DFerenczi’'s own clinical ankdboratory findings.” (R. at 38—
39.) In her August 201fhedical assessment opinion, Berenczi notes Plaintiff's work-
related limitations would result from objee, clinical, or diagnostic findings
documented by her or elsewhere in the medeedrd. (R. at 1228Dr. Ferenczi notes,
however, that she did not consicher or others’ treatment notes, records, and reports
that the basis of her opiniomas her role as Plaintiff's eiocrinologist. (R. at 1228.)
Dr. Ferenczi's medical assessment opingtates Plaintiff cannot regularly work full;
time, and in an eight-hour workday she i stand, and walkor only less than two
hours. (R. at 1227.) She did not indicathat impairments/diagnoses are affectir
Plaintiff's ability to function. (R. at 1227.)

The ALJ provided specific and legitate reasons, supped by substantial
evidence, to reject Dr. Ferenczi’'s opiniatere the ALJ stated Dr. Ferenczi’'s opinig
was not supported by the medical record @r@ddoctor’s own findings. In January 201!

Dr. Ferenczi noted Plaintiff véaexperiencing conditions “most likely [as] a direct res
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of uncontrolled diabetes” (R. at 843), but fateted Plaintiff's diabetes was controlled.

In June 2011, Dr. Ferenczi stated Pldfistidiabetes was “very well controlled” on he
treatment plan (R. at 988), and then, May 2012, noted Plaintiff's diabetes wa
“optimally controlled” (R. at1302). Dr. Ferenczi's Augi 2012 medical assessmel
finding Plaintiff was significantly limited in hreability to sit, stand, walk, and do othe
activities 6eeR. at 1227-28), based gnbn her treatment of &ntiff's diabetes and no

review of other medical records, is consistent with themedical record and

Dr. Ferenczi’'s own treatment notes that aade Plaintiff's diabetes was well controlled.

These inconsistencies are specific anditimate reasons, spprted by substantial
evidence, for the ALl to reject Dr. Ferenczi's mediagpinion. As noted, the Court nee
not assess every reason the Adrdvided for rejecting DrFerenczi’'s medical opinion.
See Carmickle533 F.3d at 1162.
3. The ALJ Erred in Regjecting Dr. Fala’s Opinion

The ALJ rejected Dr. Fala’s opinidmecause he found was “based upon the
claimant’s subjective complaints, it is not ctent with [the] medical record, and is, i
fact, not supported by Dr. Fala’s own clini@ld laboratory findings, it is contradicte
by opinions from examining and non-examiniplgysicians of record, . . . , and it i
inconsistent with the claimant’'s activities d&ily living.” (R. at 39.) Dr. Fala treatec

Plaintiff for her chronic pain, fatiguend fibromyalgia, among other issueSeé¢, e.gR.

at 1113.) Dr. Fala opined Plaintiff coultbt regularly work a full-time job and was

significantly limited in her work-related abilitiesiting Plaintiff's knee pain, back pain,

subjective loss of vision, and lower extremiymbness. (R. at 1212-13.) She stated

opinion of Plaintiff's limitdions could reasonaplbe expected to result from objective

documented findings. (R. at 1213.)

The Court does not find the ALJ's reas for rejecting Dr. Fala’s opinion arg

UJ

her

D

specific and legitimate and supported by sulisghevidence. The Court finds that thE

ALJ’s reasoning that the opinion is conti@dd by Dr. Fala’s own medical findings an

the medical record is not supported by sultsthevidence. While Dr. Fala’s treatmer
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notes indicate that at times, Plaintiff's weaks®es improved, this st inconsistent with
Dr. Fala’s overall findings and the ALJ's own finding that Plaintiff has the se\
impairments of fiboromyalgia and aimic pain syndrome. (R. at 339ee alsdSoc. Sec.
Ruling, SSR 12-2p; Titles Il & XVI. Evaluatioaf Fibromyalgia (S.3\. July 25, 2012)
(“For a person with FM [fibromyalgia], weillvconsider a longitudinal record whenevg
possible because the symptoms of FM can arakwane so that a person may have ‘b
days and good days.”) In addition, Dr. Falastes indicate Plairffihad 0/5 strength in
her lower extremities, 3/5 strength in hgyper extremities (R. at 1113), and profour
weakness (R. at 1143). The AdiM not identify specific antegitimate instances in the
record that contradiddr. Fala’s opinion.

The ALJ also cites to & contradicting opinion oexamining physician, Dr.

Levinson. Because Dr. Levios conducted objective medical tests the other treat

physicians may not have considered, ¢tenducted independent clinical findings

constituting “substantial evidence” and, aacliiogly, the ALJ mustconsider various

factors to determine what vght to accord the opinion of Dr. Fala in light of Dr.

Levinson’s opinionthat constitutes substantial evidenSee Orn 495 F.3d at 632-33.
“Even when contradicted bgn opinion of an examingn physician that constitutes
substantial evidence, the treating physigaopinion is ‘still entittd to deference.’1d.
(citing S.S.R. 96-2p at 4, 61 Fed.Reg34491). Dr. Levinson’s contradictory medicd
opinion is not alone enough to estableslspecific and legitimate reason supported
substantial evidence to reject Dr. Fala’s opin®ee idat 633.

The Court also does not find the ALJ'gedion of Dr. Fala’sopinion because it

was “based on the claimant’s subjectigemplaints” meets the required standarnd.

Because there is no indication that Dr. Raland any sign that Plaintiff was malingerin

or deceptive, Dr. Fala’s ampon should not be rejectefbr believing Plaintiff's

complaintsSee Ryan v. Comm’r of Soc. $&28 F.3d 1194, 1200 (9th Cir. 2008) (citing

Regennitter v. Comm’of Soc. Sec. Admin166 F.3d 1294, 130Q9th Cir. 1999))

(substantial evidence did netipport ALJ’s finding that examining psychologists tog
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claimant’'s “statements atda value” where psychologists’ reports did not contain gny
indication that claimant was malingering or deceptive).

Finally, the Court rejects the ALJ’'s bass rejecting Dr. Fala opinion because
it is inconsistent with Plaintiff's activities afaily living. The ALJdoes not cite to any
specific activity that conflictsvith Dr. Fala’s opinion. Moreover, Defendant stated in |ts
Brief that because the ALJ prioded multiple reasons for rejing the doctors’ opinions,
it would not defend the ALJ’s finding garding daily activities. (Doc. 21.)

In sum, the Court finds none of the AkJeasons for rejecting Dr. Fala’s opinign
were specific and legitimate andpgwrted by substdial evidenceSee Bayliss427 F.3d
at 1216. Accordingly, the ALJ edan rejecting Dr. Fala’s opinion.

B. The ALJ Did Not Err in Finding Plaintiff Not Fully Credible and
Discountingthe Observationsof Plaintiff's Spouse

Plaintiff argues that the ALJ erred in findi Ms. Franco not fully credible. (PI.’s
Br. at 22.)“[U]nless an ALJ makes a finding ahalingering based on affirmative
evidence thereof, he or she ynanly find an applicant not credible by making speciiic
findings as to credibility and statingiear and convincing reasons for eadRdbbins v.
Soc. Sec. Admi466 F.3d 880, 88@th Cir. 2006).

Although the ALJ stated Plaintiff’'sdaring testimony was somewhat exaggerated
and she exhibited somewhat malingering be@raat a consultative exam, the ALJ did
not make an explicit finding of malingeringSéeR. at 36-37.) The Court need not
determine whether the ALJ made an affitive finding, however, because he provided
clear and convincing reasons forjecing Plaintiff's symptom testimony.In his
decision, the ALJ provided a detailed reviewlod medical record. Hated to the record
and pointed to various medicakams that, contrary to Plaiifis testimony of constant

pain and incidents ofomiting and diarrheandicated normal findigs and no significant

! The Court does not consider whethacke individual reason the ALJ cites fq
finding Plaintiff not credible meet the cleardanonvincing standard, but does find tha
taken as a whole, the reasgmevided meet the standarddathat any reason relied upon
tlh1a6t2d|d not meet the stardaamounts to harmless err@ee Carmickle533 F.3d at

—
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medical issues that would cause symptoonthe extent Plaintiff testifiedSgeR. at 36—
39.) For example, the ALJ natehat physical exams in 22 showed good strength in
Plaintiff's extremities, that Plaintiff could d&mlate, normal visual findings, normal nervie
conduction findings, andn unremarkable MRI and spinap. (R. at 37.) The ALJ alsd
noted that doctors reported Plaintiff's diadmtvas controlled and that MS could not Ipe
confirmed. (R. at 37.) In addition, the Alkdlied on Dr. Levinson’seport that Plaintiff
exhibited somewhat malingering behaviohat consultative exam. (R. at 36.) The Court
finds that the ALJ’s review of and citation tarious instances in ¢hmedical record that
indicate Plaintiff had normal test resulisd was observed without limitations to the
extent she testified to, satisfied the clead aonvincing standangquired for the ALJ to
find Plaintiff less than credibl&ee Robbinl66 F.3d at 883.

Plaintiff also argues that the ALJ errously failed to consier the third party
observations of her husband, Mr. Francol.’§PBr. at 24-25.) First — contrary tg
Plaintiff's assertion — the ALJ’s decision stakesconsidered Mr. Bnco’s statement ang

provides an analysis of sl (R. at 39.) Second, the Alfound that Mr. Franco’s

—+

statements were consistent with PlaintifBleged limitations, but that they did ng
support a finding that Plairtiis ultimately disabled. (Rat 39.) Because Mr. Franco’s
statements are consistent wéthd do not add to Plaintiffewn testimony, which the ALJ
considered, Mr. Franco’s statements wensequential to the ultimate determination
as to whether Plaintiff was disabled. Thug @ourt finds no reverdi error even if the
ALJ did not consider Mr. Franco’s stateme®ée Molina v. Astryé674 F.3d 1104, 1115
(“ALJ would have reached thersa result absent the error”).

C. The Credit-As-True Rule Does Not Apply

Plaintiff asks that the Court apply therédit-as-true” rulewhich would result in
remand of Plaintiffs case fopayment of benefits ragh than remand for further
proceedings. (Pl.’s Br. at 25—-27.) The creditra®g rule only appliesn cases that raise
“rare circumstances” which permit the Cotwmt depart from the ordinary remand rule

under which the case is remanded foritholoal investigation or explanatiofireichler v.
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Comm’r of Soc. Sec. AdminZ75 F.3d 1090, 1099-1102t9Cir. 2014). These rarg
circumstances arise when threkements are present. Firshe ALJ fails to provide
legally sufficient reasons faejecting medical evidencéd. at 1100. Second, the recor
must be fully developed, there silbe no outstanding issuiast must be resolved befort
a determination of disabilitgan be made, andrer administrativgoroceedings would
not be usefulld. at 1101. Further preedings are considered useful when there
conflicts and ambiguities that must be resolMddThird, if the above elements are me
the Court may “find[] the relevant testimony digle as a matter of law . . . and the
determine whether the ratch taken as a whole, leaves ‘ribe slightest uncertainty as tq
the outcome of [the] proceedingld. (citations omitted).

In this case, the ordinarngmand rule, not the credit-asi rule, applies. Becaust

the ALJ rejected Dr. Fala’s medil opinion without sufficient jtification, this case still

involves evidentiary conflictthat must be resolved, ancetk is still uncertainty as to the

outcome of the proceeding.
IT IS THEREFORE ORDERED affirming in part andreversing in part the

decision of the Administrates Law Judge (R. at 26—-47as upheld by the Appeals

Council on December 15, 201#R. at 1-6). The Court affns the decision of the
Administrative Law Judge as to all issuescept the rejection of Dr. Fala’s medic:
opinion. The Court remands thasatter for further proceedings to Dr. Fala’s medical
opinion.

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly and close this matter.

Dated this 28 day of March, 2016.

A

Hon abIéJ/dwn J. Tuchi
United States District Judge
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