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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jonathan Paolino, No. CV-14-01672-PHX-NVW
Plaintiff, ORDER

V.

US Airways, Inc.,
Defendant.

Before the Court is Defendts Motion for Summary Judgment (Doc. 64) and tl
parties’ competing statements of facts andférieAlso before the Court are the partie
cross-motions to exclude expert testimony (Rd@2, 63) and accompanying briefs. F
the reasons that follow, Defendant’s Muti for Summary Judgment will be grantes

rendering moot the motions éxclude expert testimony.

l. INTRODUCTION

US Airways, Inc. (“US Airways”) hiredahathan Paolino in April 2013. Months

later, a manager thought he sBaolino asleep in the breakroom and fired him. Paol
now claims he was fired because of his liigg: an anxiety disader that sometimes
manifests in a “dissociative state” resdimdp sleep. US Ainays moves for summary
judgment on the grounds thélt) the manager did not knoof Paolino’s disability and

(2) even if he did, it was nohhe reason he fired Paolino.
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Il. LEGAL STANDARD
A motion for summaryjudgment tests whether tlepposing party has sufficien

evidence to merit a trial. Sumary judgment shoulbde granted if the evidence reveals |
genuine dispute abouhy material fact and the movingrpais entitled tojudgment as a
matter of law. Fed. R. Civ. B6(a). A material fact is ortkat might affecthe outcome of
the suit under the gewning law, and a factudlspute is genuine “if thevidence isuch that

a reasonable jury calilreturn a verdict for the nonmoving partyAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986).

The movant has the burden of showing the absence of genuine disputes of nj
fact. Celotex Corp. v. Catretd77 U.S. 317, 3231086). However, onciae movant shows
an absence of evidentsupport the nonmovingarty’s case, the burmdeshifts to the party
resisting the motion. The pgrbpposing summanu@gment must thefset forth specific
facts showing that there is angine issue for trial” and mayot rest upon th pleadings.
Anderson477 U.S. at 256. To carthis burden, th@onmoving party musio more than
simply show therés “some metaphysical doubt &sthe material facts."Matsushita Elec.
Indus. Co. v. Zath Radio Corp.475 U.S. 574, 586 (1986).

In deciding a motion for summary judgmethe Court must view the evidence in th
light most favorable to theonmoving party, must not wéigthe evidence or assess i
credibility, and must @w all justifiable infeences in favor ofhe nonmoving partyReeves
v. Sanderson Plumbing Prods., In630 U.S. 133150 (2000)Anderson477 U.S. at 255.
Where the record, taken as a whatould not lead a rationaler of fact to find for the

nonmoving party, there is rgenuine issue for triaMatsushita475 U.S. at 587.
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lll.  MATERIAL FACTS
The following facts are drawn from thendisputed portionof US Airways’

statement of facts (Doc. 65), Paolino’s comerting statement of facts (Doc. 70), and
parts of the record.

A. Paolino’s Disability
In 2012, Paolino was diagnosed with agahanxiety disorder. (Doc. 70 at  52])

This disorder can cause unexpected panic attadkis.at({{ 53-54.) Sometimes thege
attacks feel like a heaatttack. (Doc. 65-1 at 16.) Gahtimes they result in a temporary
change in or loss of consceness, known as a “dissociaigtate.” (Doc. 70 at { 49.
Since diagnosis, Paolino has beeoeiving psychiatric treatmentld(at 11 52, 55.)

B. Paolino’s Employment

—

US Airways hired Paolino in April 2013(Doc. 65 at § 1.) At a pre-employmer

-

drug screening, Paolino disclosed that he veking medication for his anxiety disorde
(Doc. 70 at  57.) He also told his imdmete supervisor, Michie Paxton, about his
medication. Id. at 1 58, 63.)

US Airways management hierarchy was orgadias follows. Paxton reported to
various shift managers, gluding Jesse Stewart.ld( at  58.) These shift managers
reported to senior manager Tim Jame#d.) ( James reported to director John Dalgy.
(Doc. 65 at 11 5, 7.) Paolino receivessignments from Paxton, shift managers, and
James, and therefore considered them all nectdsupervisors. (Doc. 70 at 11 59-60.)

In May 2013, Paolino had @anic attack. (Doc. 65 &t39.) He felt like he was
having a heart attack, soxXan called paramedics.d( at  40; Doc. 70 at § 66.) After
the attack, Paolino was told to take the rest of tlyeoffa (Doc. 70 at 1 67.)

The next several months were less ew#ntPaolino experiesed anxiety relating
to upcoming dental surgeand requested leaveld(at | 72-73.) Paxton teased him

about this anxiety and askedrhito return to work early. Id. at ] 74-75.) Paolino

—F

voiced his concerns to a Hum&esources managend.(at {1 71, 76.) Paolino did no

suffer a panic attack comparalitethe May 2013 inciderturing this time. Ifl. at § 70.)
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The incident preceding ternation occurred on Decemb&6, 2013. (Doc. 65 at
19.) While James was conducting a timgg Daley’s assistant interrupted an
summoned James and Stewarttite employee breakroom.Id( at Y 8-9.) In the
breakroom, James saw Paolino raalinin a chair near a wall.Séed. at  11.) His eyes

were closed, and his head was badkl.) (James called Paolirmhame, but he did nof

respond. (Doc. 65-3 at 9.James then tapped Paolino’snamat which point he became

alert or startled. I¢. at 11-12.) It took a moment f&aolino to come to his senses alf
understand who was standingthre room, and he seemedsihock. (Doc. 70 at  79.

James then sent Paolino home for the d&y.af § 80.)

Later that day, Paolino emailed Jamesit®a Stewart, and another shift manager

about the incident. (Doc. 65 at { 15; Doc. 70 at § 15.) The email stated in full:

| wanted to apologize for the incident that happened in the temporary break
room in conference room E. | undiensd that falling asleep no matter for
how short or long a time anywhea¢ work is not ont against company
policy but also inexcusabland reflects bad not only on myself but the
department as a whole and wanted topdy say this has never happened to
me before in my 7+ months with tkempany. My recollection of the event
was that | completed the audit of thecember 1st foldereturned it to the

file cabinet, proceeded back to myskielocked my computer at 10:08 and
proceeded to the breakom to check my personalmail. The last thing |
recall after sitting down was opening an email regarding an amazon.com
order and logging in it check the shipping status. | realize my actions most
likely will result in my termination as #re is no excuse fdalling asleep at
your place of employment. If this the case | will return my company
property promptly and witbut issue. If you decid® not terminate me for

this incident | can promise | will do ewthing in my power to ensure that
this never occurs again. Again | wabot profusely apalgize and express
how sorry | am for thevent and the embarrassrérbrought upon myself

and the department.

(Doc. 65 at { 15.)
The next day at work, Stewart told Faol he did not think Paolino had bee
sleeping in the breakroom theeprous day. (Doc. 70 atd4.) Paolino agreed and sai

he had suffered a panic attackd.) Stewart said Paolino wéd probably be suspende
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but not fired. Id.)! Near the end of the day, Fiao met with James, Stewart, an
Paxton in James’s office.ld at  86.) There, James didtStewart to hand Paolino
letter signed by a shift manage(Doc. 65-1 at 31.) Thketter terminated Paolino for
sleeping on the job in vidi@n of company policy. §eeDoc. 70 at § 86.)
C.  The Termination Decision
1. Who made the decision

James testified that he alone madedbeision to terminate Paolino and did not

discuss the decision with anyone else—idolg Stewart and Paxton—before making

~—+

(Doc. 65-2 at 2; Doc. 65-3 at 4 Stewart testified he was not involved in the decision.

(Doc. 65-4 at 4.) Paxton testified she wasineblved in the decision. (Doc. 65-6 at 4
James further testified that lrected a shift manager toadt the termination letter.
(Doc. 65-3 at 15.)

In his controverting statement of factspfao “disputes” that James was the so
decision maker. GompareDoc. 65 at T 2%ith Doc. 70 at 1 29.) But he identifies n
specific portion of the record rebutting Jaisetestimony, as required by Local Rul
LRCiv 56.1(b). Instead he args that (1) the statemetitat James was the decisio

N—r

le

D

E

maker is an improper legal conclusiondd@) James’s decision was based on inaccufate

or insufficient information. $eeDoc. 70 at § 29.) Thesegaiments fail. The identity of
the decision maker is an issue of fact, nat, land is not affected byhether the decision
was based on adequate information. Therataseundisputed, for purposes of summa

judgment, that James made theesiécision to terminate Paolino.

! There is conflicting testimony as to whether Stewart actually made t

remarks. CompareDoc. 70-3 at 42vith Doc. 65-4 at 11.) But the Court views the

evidence in the light mosavorable to Paolino.
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2. What was known to the decision maker
James testified that whdre saw Paolino in the bileaom, he thought Paoling

was asleep. (Doc. 65-2 at 2.) James consitisieeping at work to be an immediate
terminable offense. (Doc. 70 at 1 92.)

James also testified that he reviewedliPa’s overall work history before firing
him. (Doc. 65-3 at 17-18.James found Paolino’s work pradtuo contain errors. (Doc.
65-2 at 2.) James had previously courgé®eaolino about progsionalism after Paolino

criticized the manner iwhich James conducted a training presentatidd.) (Further,

James knew that Stewart had counseledliita about professionalism after Paolino

referred to an African-American co-worker as “Mrs. Butterworthd.) (

In his controverting statement of facaolino “disputes” that James reviewe
Paolino’s overall work history. QompareDoc. 65 at {f 22-2&ith Doc. 70 at Y 22-27.)
But again, he identifies no specific portiohthe record rebutting James’s testimony,
required by LRCiv 56.1(b). Indegtbr the most part he cite® portion of the record at
all. (SeeDoc. 70 at 1 22-27.) $tead he objects that evidence of his work history

irrelevant because James considered sleeping at work to be an immediately tern

offense. $eeid.) This objection fails. Paolino’s wotkistory is relevat because James

said he reviewed it before deadito fire him. Nothing indiates otherwise. Therefore it

is undisputed, for purposes of summary jumegt, that James reviewed Paolino’s wo
history before terminating him.

3. What was not known to the decision maker
James testified that he did not know Ramlsuffered from an anxiety disorder g

panic attacks, even though keew Paolino took some gaf medication and he knew
the paramedics had been called in May 20130c(B5-2 at 3; Do®5-3 at 16.) Paolino
does not remember ever telling James abasitanixiety disorder. (Doc. 65-1 at 21
Paolino assumed Paxton told James about hisd#isdout Paxton testified she never di
(Id. at 29; Doc. 65-7 at 2.)
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James further testified that he did rkoiow Paolino experienced “dissociative
episodes. (Doc. 65-2 at 3Raolino does not remembetlitegy James, or anyone at US
Airways, about his dissociatvepisodes. (Doc. 65-1 at.p8 Prior to termination,
Paolino did not tell James that the Decenfl&mcident in the breakroom was a medic
episode. I@. at 31.)

In his controverting statement of factPaolino “disputes” James’s ignorang

about his anxiety disordend dissociative episodesC@dmpareDoc. 65 at 1 47, 5dith
Doc. 70 at 11 47, 51.) 8gifically, Paolino argues that statements about Jam

ignorance (1) are irrelevan(?) lack evidentiary foundation, (3) are improper led

conclusions, (4) ignore James’s affirmativduty to investigate discrimination of

disabilities, and (5) ignore the fact that Paoliold other managerbout his disorder.
(SeeDoc. 70 at 11 47, 51.)

The first four arguments are easily dissed. Whether James knew of Paoling
disability is (1) relevant to Paolino’s claiof disability discrimnation, (2) founded on
James’s testimony, (3) an issue of fact, not law, and (4) not affected by whether

should have invegated the matter.

The fifth argument deserves more comesalion and will be addressed in the

“Analysis” section below.

4. Whether similar decisions had been made
James testified that he knows of onlyearther employee in Paolino’s departme

who slept at work: Bridget Alarcon, whollfasleep during a training class in Augus

2012. (Doc. 65-2 at 2.) James fired her as a reddl). e had no reason to believe sh
had a disability. I¢l.)

In his controverting statement of facBgolino “disputes” this incident.Compare
Doc. 65 at 11 34-3with Doc. 70 at 1 34-37.) But Ientifies no specific portion of the
record rebutting James’s testimony, as requietRCiv 56.1(b). (Doc. 70 at 1 34-37.

Indeed, he cites no portion of the record at alil.) (Instead he objects that statemer
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about Alarcon’s termination (1) are irrelevaf®) lack evidentiaryfoundation, and (3)
fail to specify whether James reviewed Alarcon’s overall work history.

These objections fail. Alarcon’s termtian is relevant to whether Paolino wa
terminated for sleeping ondhob. The circumstancesrsounding Alarcon’s termination

are founded on James’s testimony. And thmiaslbility of this ewdence does not turn

on whether James reviewed Alarcon’s wdnistory. Therefore it is undisputed, for

purposes of summary judgmeniat James fired the onbther employee in Paolino’s

department who he thought slept at work.

IV. ANALYSIS
Paolino claims he was fired “on the m®f disability,” in violation of the

Americans with Disabilities Act (“ADA”). 42 U.S.C. § 12112(a). On summar
judgment, Paolino’s clainproceeds under the familidncDonnell Douglasthree-step
burden-shifting framework: (1) Paolino muBtst establish a prima facie case ¢
discrimination; (2) if he does, US wvays must then #culate a legitimate
nondiscriminatory reason for its conduand (3) if it does, Paolino must the
demonstrate that the articulated @ass a pretext fodiscrimination. Snead v. Metro.
Prop. & Cas. Ins. C9.237 F.3d 1080, 1093 (9th Cir. 2001).

1. Prima facie case
To state a prima facie case of ADA discmaiion, Paolino must show that (1) h

iIs a disabled person withithe meaning of the ADA, (2he was able to perform the
essential functions of the job, with ontlaout reasonable accommodation, and (3)
suffered an adverse employmenti@t because of his disabilityAllen v. Pac. Be]l348
F.3d 1113, 1114 8 Cir. 2003). Theequisite degree of prodg “minimal,” and Paolino

“need only offer evidencerhich gives rise to an inference of unlawful discrimination.

Wallis v. J.R. Simplot Co0.26 F.3d 885, 889 (9th €£i1994) (in context of age
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discrimination and Title VII retaliation claims3ge alsdinney v. Emmis Operation Go.
291 F. App’x 789, 790 (9tkir. 2007) (applying this standard to ADA claim).

US Airways contends Paolirtas not satisfied the thielement of the prima facie

case because there is no ewvide he was fired “because of’ his anxiety disorder.

However, given the low threshold required at this first step oMbBonnell Douglas
framework, the Court assumegthout deciding that Paolm has established a prim
facie case. SeeColeman v. Quaker Oats Ca232 F.3d 1271, 128%th Cir. 2000)
(taking this approach with resgt to age discrimination claim).

2. Legitimate nondiscriminatory reason
The burden now shifts to USirways to articulate éegitimate nondiscriminatory

reason for firing Paolino. UAirways has articulated suchr@ason: James fired Paolin
for sleeping on the job.
3. Pretext

The burden now shifteack to Paolino to demonstratet this articulated reasor
was merely a pretext for discrimination. Témsadentiary threshold ikigher at this step
than at the prima facie cas&nead 237 F.3d at 1094 (findingvidence insufficient to
show pretext even thigh it was sufficient for prima facie casege alsoFinical v.
Collections Unlimited, In¢.65 F. Supp. 2d B2, 1045 (D. Ariz. 1999jindirect evidence
of pretext must be “specific” and “substattito withstand summary judgment). Paolin

has not carried this burden.

a. Lack of evidence that the decision maker was aware of
Paolino’s disability

As an initial matter, there is no speciéeidence that Jamésew about Paolino’s

anxiety disorder at the time trmination. James affirmasly testified that he did not

know of Paolino’s disorderand there is no evidence thamyone informed James of

Paolino’s disorder. Withoutuch knowledge, James’s d&on could not have been :
pretext for disabilitydiscrimination. SeeRaytheon Co. v. Hernandeéx0 U.S. 44, 54 n.7
(2003);see alsdNilles v. Givaudan Flavors Corp521 F. App’x 364368 (6th Cir. 2013)

-9-
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(“[A]Jn employee cannot be coikered to have been firedn the basis of disability’
unless the individual decision-maker whoell the individual had knowledge of thg
disability.” (citations omitted)).

Paolino argues that knowledge of his atyxidisorder may be “imputed” to Jame
because Paolino mentioned his disordeseeeral US Airways employees, including h
immediate supervisor. In support of thieeory, Paolino relies on the Ninth Circuit’
opinion inKimbro v. Atlantic Richfield Cp889 F.2d 869 (9th Cir. 1989).

Paolino’s reliance orKimbro is misplaced. Although the facts Kimbro are
analogous—the employee’s smpesor knew of the employes disability while upper
management did not—the legabnclusion is inapposite. ThH@mbro court held that,
because the supervisor knewtloé disability, the employer was responsible for failing
accommodate the disability. 889 F.2d &t4. That holding does not apply t
discriminatory discharge cases such as tne, where the question is whether t
decision maker acted withiscriminatory intent.SeeCordoba v. Dillard’s, Inc.419 F.3d
1169, 1184 (11th Cir.@D5) (distinguishingimbro on this basis). James cannot ha
intended to discriminate on the basis of sttnmg unknown to him. To argue otherwis
“simply defies logic.” Id.

Paolino also argues that James must hanaevn of his anxiety disorder becaus

James saw external signs ofwarderlying disorder. Specifity, James saw Paolino tak

some sort of medication, and he knew pamdingewere called for Paolino in May 2013.

But these instances show omihat James knew Paolino hatdealth issue, not that Jame

knew Paolino had a disability.

b. Lack of evidence that the deision maker was motivated
by Paolino’s disability

Even if James knew of Paolino’s anxietgatider, there is no evidence that it wa
the reason James fired hirQuite the contrary, all the evadce indicates the terminatiol
decision was motivated by James’s sincergebéhat Paolino was sleeping on the jol

When James entered the breakroom, he sahWnBaeclining in a chir, head back, eyes
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closed, and unresponsive until James tapped s aater that day, Paolino sent Jam
an email in which hepologized for “falling asleep” andid not mention any disorder
Naturally, James believed Peml. And the following day, he gave Paolino the sar

consequence that he gave the othgpleyee who slept at work: termination.

Paolino’s contention that he was not gieg on the job is beside the point.

Courts “only require that an employer honestgtieved its reason for its actions, even
its reason is foolish orital or even baseless.Villarimo v. Alohalsland Air, Inc, 281
F.3d 1054, 1063 (9tkir. 2002) (quotinglohnson v. Nordstrom, In260 F.3d 727, 733
(7th Cir. 2001)). What matters is the sincerity of James’s belief, not its accuracy.
Paolino attempts to challenge James'saiitly in several ways. First, Paoling
says that after the breakroom incident, Hd &tewart that his sleep-like state was like
a panic attack. But Paolino’s statemh to Stewart does not relateJammes’soelief about
the incident, since Stewart wast involved in tle termination decision and there is n
evidence that Stewart communicatablino’s statement to James.
Paolino also identifies an alleged incobtsmEy in James’s testimony: James Sé
he considered sleeping at work to beimmediately terminable offense but reviewe
Paolino’s work history before firing him. €ke statements are not actually inconsiste
A manager is free to review an employee’skvaistory when consiring whether to fire
him for an immediately terminable offens®oreover, any incongisncy here would be
between two nondiscriminatory reasonsfiong Paolino and therefore innocuous.
Finally, Paolino identifies aambiguity in US Airways’policy. Company policy
prohibits sleeping “on the jodbwhile other parts of the piay use terms such as “or
duty” and “at work” without defining such tesn But Paolino does not explain how th

ambiguity relates to the sinagrof James’s belief that Plo violated company policy.
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V. CONCLUSION
US Airways claims Paolino was firedrf@leeping on the job, and Paolino has

produced no evidenciat the decision maker was awasf, much less motivated by
Paolino’s disability. Therefore the record, takes a whole, could héead a rational trier
of fact to find for Paolino witlmespect to his disability discnination claim. Because this
action is entirely resolved by summary judgmehe parties’ cross-motions to exclude

expert testimony will belenied as moot.

IT IS THEREFORE ORDERED that Defdant’'s Motion for Summary Judgmer
(Doc. 64) is granted.
IT IS FURTHER ORDERED that Defend&tMotion to Exclude Expert Opinion

~—+

Testimony (Doc. 62) and Plaintiff's Main to Exclude Report and Testimony of

Defendant’s Expert (Doc. 63) are denied as moot.

IT IS FURTHER ORDERED that the Clershall enter judgment in favor of

Defendant and againstattiff. The Clerk shall terminate this case.
Dated this 26th day of January, 2016.

Ao VW Mo

” ~ Néeil V. Wake
United States District Jue
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