Deutsche Bank Nai

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O

ional Trust Company v. McLeod et al Doc.

woO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Deutsche Bank National Trust Company, | No. CV-14-01720-PHX-NVW
Plaintiff, ORDER

V.

Kenneth McLeod, et al.,

Defendants.

Deutsche Bank National Trust Company sweefreclose a notand deed of trust
on Kenneth and Carol McLeod’'s house. Befohe Court is Defendants’ Motion tq
Dismiss for Lack of Jurisdiain and Failure to State a Claked. R. Civ. P. 12(b)(1) ano
12(b)(6) (Doc. 11). A prior state court judgnméars the relief Deutsche Bank seeks,

the Bank cannot state a claim upon which redat be granted. Deutsche Bank refusg

in five years of further proceedings follavg entry of that judgment, to ask the state

court to fix the supposed error, and it reRigven now to make that request in po
judgment proceedings. ThisoGrt lacks jurisdiction to change the state court judgm

by fixing the error Deutsche B& contends underlies it. \Wiever way one comes at it

the McLeods’ Motion to Dismiss must be grath. This dismissal will leave Deutsche

Bank free to seek correction in the state catiit,can justify its five-year delay, or to
reacquire the note and deed of trust fromdineent holder. It can then seek amendme
of the state court judgment based on chargeximstances to allow foreclosure bass

on the new endorsement.
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I BACKGROUND

In October 2006, the McLeods delivertedNew Century Mortgage Corporation
$771,000 note secured by a deed of tausttheir home in Chandler, Arizona (th
“Property”). Plaintiff Deutsche Bank reggented at oral argument that it obtain
ownership of the note and deefitrust in February 2007When the McLeods defaulteg
on their loan payments in June 2007, the lpavicer at the tim&gave notice of default
and made demand upon the McLeods for paynof the amounts due and owing on tf
loan.” Doc. 1 at 5. In response, tMeLeods filed an action in Maricopa Count
Superior Court ougust 4, 2008.

A partial copy of the state court complaprovided to this Court at oral argumer
reveals that the McLeods sued a numbegndfties—including “Deutsche Bank Nationg
Trust Company, a California Corporatioahd “Securitized AssdBacked Receivables
LLC Trust 2007-NC2, a New York LLC"—on wariety of theories, from violations of
the federal Truth in Lendgh Act and Home Ownershipnd Equity Protection Act to
breach of contract andalations of the Arizon&onsumer Fraud Act.

Deutsche Bank conceded at oral argutnthat Deutsche Bank National Tru

Company was served with process in the Mclsésdit. Deutsche Bank does not appe

to contest the McLeods’ claims thate®@iritized Asset Backed Receivables LLC |..

w[as] served August 6, 2008Doc. 11 at 4, or that “Butsche Bank, Trustee and it
principal SABR Trust answerethe suit on August 29, 2008Poc. 11-3 at 2. Two
weeks after the suit was filed, Mortgage Hieoic Registration Systems, Inc., which wa
listed as the nominee beneficiary under the deeust, recorded an assignment of |
beneficial interest to Deutsche Bank Natb Trust Company as Trustee under Pooli
and Servicing Agreement dated as of leby 1, 2007 Securitized Asset Backs
Receivables LLC Trust 200M€2 Mortgage Pass-ThrougBertificates, Series 2007-
NC2.

The state court entered a default judgtr{€Default Judgment”) on November 24
2008, against Securitizeds8et Backed Receivables LLT3ust 2007-NC2 (“SABR”),
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which had been “properly served by personavise.” Doc. 1-8 at 1. That judgment

quieted title to the Property fiavor of the McLeods as amst SABR and provided that

“SABR is permanently enjoined and proléa from recording any documents affectir]
or purporting to affect title ofhe subject property; and, aagts or recordings now or in
the future by Defendant SABRelating to the subject propegrshall be of no force or
effect.” Id. at 2. Both parties agreed at orajuanent that the basis for the state cour
entry of the Default Judgmemtas the McLeods’ assertion that SABR did not hold t
note and therefore could not foreclose on tlep@rty. The McLeods told this Court the
had not argued to the state court that theas any flaw in the lien or the securit
instrument, or that the debt was extingudter void. Rather, the Default Judgmel
adjudicated only that SABR had no lierchase it was not the holder of the note.
Because there were ten other Defenddhésstate court litigation continued for a
additional five-and-a-half years after entry of the Default Judgment. During that {
Deutsche Bank did not “(1) move set aside the State Cobdudgment; (2) file a Motion
for Judgment on the Pleadind8) file a Motion for Reconderation; (4) file a Motion
for Summary Judgment; (%)e a special action; or (6) dirtg appeal.” Doc. 11 at 7-8.
In November 2013, the state court “on a&n motion [amended] the caption of thi
matter to reflect that the named Defendaatitsche Bank National Trust Company’s tru
name is Deutsche Bank National Trust Campas Trustee Under Pooling and Servici
Agreement Dated as of February 1, 2(®&curitized Asset Baekl Receivables LLC
Trust 2007-NC2 Mortgage Pass-Through CertiisaSeries 2007-NC2.Doc. 11-4 at 1.
By that time, all other defendEnnamed in the complaint hbden voluntarily dismissed
Finally, in March 2014, the state court determined that, because the McLeod;
received the only remedy they sought irithcomplaint—i.e., the Default Judgmer
against SABR—the action hadcedn completed at the timeaththe other state cour
defendants ceased to be parties to th#orac The state court then dismissed tf

remainder of the action.
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Deutsche Bank filed the instant actionJuly of this year, seeking (1) “a judgmer|
of foreclosure in its favor” on the Property, (2) a declaratory judgment that the Dg
Judgment is invalid, does not affect DeutsBla@k’s lien interest inhe Property, did not
extinguish the deed dfust, and “did not r&ult in ... free and clear title to the McLeod
without payment of the debt,” and (3) arder that the McLeods pay the outstandir
balance of their mortgage to Deutsche Bank,@loith interest, fees and costs. Doc. 1
9-11. By this Complaint, Deutsche Bank,agent for SABR, doesxactly what the state
court judgment enjoins SABRts principal, from doing. The McLeods’ Motion to
Dismiss argues that (1) pursuant to Federdé Rl Civil Procedure 12(b)(1), this Cour
lacks jurisdiction ovethe case under tHeooker-Feldmaroctrine, (2) Deutsche Bank’s
claim is barred by res judicata, and thussdpet state a claim upon which relief can |
granted, as provided by Rule 12(b)(6), and (3) DeutBem’s suit is untimely.

. LEGAL ANALYSIS

A. Res Judicata

“The Full Faith and Credict, 28 U. S. C. 8§ 1738, requirésderal courts as well
as state courts to give state judicial proceedings ‘the same full faith and credit . . . g
have by law or usage in the courts of sutate . . . from whichlihey are taken.”
Parsons Steel, Inc. v. First Ala. Bark74 U.S. 518, 519 (1986&gllipses in original).
Under Arizona law of “the doctrine wés judicata a judgment on thenerits in a prior
suit involving the same parties their privies bars a secosdit based on the same cau;

of action.” Gilbert v. Bd. of Med. Exam’ysl55 Ariz. 169, 174, B P.2d 617, 622 (Ct.

App. 1987). “A default judgment has the saraes judicataeffect as a judgment on the¢

merits where the issuegere litigated.” Norriega v. Machadp179 Ariz. 348, 353, 878
P.2d 1386, 1391 (Ct. App. 1994).

Here, Deutsche Bank asserts it is notriwbby the Default Jigment because tha
judgment “was not entered as to [Deutschekd Doc. 16 at 11. In other words

Deutsche Bank’s position is that “becayte Default Judgment] was taken against
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trust instead of the truest representing the trustd. at 12, Deutsche Bank, in its role g
trustee, is not bound by the Default Judgment.

Under general principles of trust law, trust is “a fiduciary relationship with
respect to property ... subjedgirthe person who holds title the property to duties to
deal with it for the benefit afharity or for one or more penss.” Restatement (Third) of
Trusts 8§ 2 (2003). That is, a trust is neeit capable of taking legal action, such i
recording documents that aftetitle to real property, lmause it is no more than :
relationship among different actors. To the exthat courts sometimes refer to trusts
legal entities, this terminology naotes only “the trust estaéad the associated fiducian
relation between the trustee and the beneficiari8géd. cmt. a. In this sense, a truste

MM

may be said to owe duties “to ‘the trust,” lbe trust is not capable, independent of t
trustee, of managing the propethat is held in trust.Seeid. Rather, it is only the
trustee—"[t]he person who ks property in trust,id. 8 3(3)—who can buy, sell, leas
or otherwise dispose of property for the beneficiary’s sake.

But those general principles of trust lammder which a judgment concerning tru

property must be against the trustee, aretim@tonly principles that may govern here.

The Deutsche Bank/SABR trust concerned SABR’s beneficial ownership of 1
secured by Arizona deeds tofist on many properties. &te are no common law deed
of trust under Arizona law. Deeds of trusé authorized and regulatedly by statute.
A.R.S. 88 33-801 through 33-824ee generally M & | Bank, FSB v. Coughl805 F.

D
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S

Supp. 2d 858, 861-63 (D. Ari2011). Under those statutes, the beneficiary of the deed

of trust may be sued and the trustee may hahy order of the court entered against th
beneficiary is binding upon theustee with respect to any actions that the trustee
authorized to take by the trust deed ortlwg chapter.” A.R.S. 8 33-807(E). Deutsch

Bank was apparently set up as a trusteleold the notes secured by the deeds of tru

but the statutory right and obligation to dhve beneficiary, not the trustee, may apply

here. This trust holding deeds of trust nmay so easily evade thfgizona rule directing
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that actions be brought directly against thedfeiary of the deed of trust, rather than
against the trustee whmlds the formal title.

Stripped of Deutsche Bankdistracting labels, its argumeistreally that the state
court erred in quieting title and enjoining acis as against the trust beneficiary rather
than the trustee. That contention may oy mat be correct, as noted in the preceding
paragraph. But error does not dispense wethjudicata—not in general and not here.
“The lack of legal capacitpf a person or organization mad a party to an action does
not prevent application of the rules of feslicata to the judgment therein unless the
incapacity of the named parhad a substantial adverse effect on the adequacy off the
protection afforded his intests or the interests of oflse whom he represents.’
Restatement (Second) of Judgments §(B%82). Because both Deutsche Bank and
SABR were served and appeared in the statet litigation prior to entry of the Defauli
Judgment, there can be no prejudice to SABRtedeutsche Bank. Indeed, as the state

court litigation stretched on fanore than five years, Deutse Bank neglected to see

A

relief from the Default Judgmé which on its face lva this later action.
Deutsche Bank now seeks, in effect, wihateclined for five yars to seek in the

state court—an adjudication that the DefaJudgment does not give what it plainl

<

purports to give, and that it was error to dgrtre injunction it doegive. Principles of
res judicata bar Deutsche Bank from moving taise across the street to a new court and
a new judge to make the mmn it and SABR refused to rka in the state court.
Accordingly, Deutsche Bank@omplaint is barred by resdicata and will be dismissed

for failure to state a claim upon which relief can be granted.

B. Relief from the Default Judgment for Changed Circumstances
Deutsche Bank’s refusal for five yearsfio in the state court what it says has
been wrong all along does not mean the Mulseget their house free and clear of what
they borrowed. As noted above, the paragree that the Defth Judgment means only

that SABR or its agent Deutsche Bank wad the beneficial owner of the note at the
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time of the judgment. That necessarily nge#mat the note was not effectively endors
to one of them, which in tutimeans the note is stlith the last holde That holder can
foreclose or endorse the na#esh to anyone it wantsA foreclosure based on a ney
and valid endorseméshould be good.

Assuming the last holder again endores note to Deutsche Bank, the Defat
Judgment would need to beodified based on changed circstances so that it did no
prohibit foreclosure based on that newdavalid endorsement. But a permanent
injunction must be akyed until modified bythe issuing court. SeeGTE Sylvania v.
Consumers Union of the United Staté45 U.S. 375, 386 (198(iting “the established

doctrine that persons subject to an injuncbveer issued by a cauwith jurisdiction are

expected to obey that decree until it is madifior reversed, even if they have proper

grounds to object to the ond€citations omitted)). The addressee of an injunction m

not violate the injunction and then defead the basis that thmjunction should be

modified. That modification must be soughtadvance in the issuing court, not some

other court of the injunction addressee’s choiBeeSys. Fed’'n No. 91 Ry. Emps.’ Dep
v. Wright 364 U.S. 642, 647 (1961) (“The sourcelwé power to modify is of course thq
fact that an injunction oftenequires continuing supervisidoy the issuing courand
always a continunig willingness to apply its powers aptbcesses on behalf of the part
who obtained that equitable relief. ... [E]hcourt cannot be geired to disregard
significant changes in law or faafsit is ‘satisfied that whatt has been doingpas been

turned through changing circumstances mmoinstrument of wrong.
(quotingUnited States v. Swift & Ca&286 U.S. 106, 114-15 (1932))).

(emphasis adde(

C. Rooker-Feldman

If res judicata principles alone do not lksutsche Bank from seeking this Court
permission to violate the plain languagetio¢ state court’'s Default Judgment, thika
Rooker-Feldmandoctrine does, even asarrowly understood. Th&ooker-Feldman

doctrineholds that federal district courts lagkrisdiction over “cases brought by statg
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court losers complaining of juries caused by state-coymdgments rendered before the

district court proceedings commenced andting district court review and rejection o
those judgments.”Exxon Mobil Corp. v. Sali Basic Imdus. Corp,. 544 U.S. 280, 284
(2005). Only the Supreme Court hagsdiction over such case$d. at 283.

Deutsche Bank’s Complaint does ask for adjudication that the state court’'s D
Judgment is “invalid.” Doc. 1 at 10. Bim its Response Deutsche Bank retrenches i

says, “The instant action does not chalerte validity of the state court defau

judgment, but simply requests a determinatiomoass scope and effect.” Doc. 16 at 2.

Deutsche Bank now disclaims any requesbterturn the Defdti Judgment, and the
Court holds Deutsche Bank to that renuticia The renunciation necessarily preclud
any request to modify the Default Judgmentasao take this foreclosure action outsig
its plain prohibition. If Dewgche Bank could now renounce iiehunciation, its desired
relief would be barred bthe Rooker-Feldmamloctrine.

Notwithstanding res judicata afboker-FeldmanDeutsche Bank has remedie
It can ask the state court to fix the purportedmef it can work around its five-year delay
in asking. If Deutsche Bank obtains a newl &alid endorsement of the note, it may |
able to modify the Default digment to allow foreclosure ongtProperty. Ariz. R. Civ.
P. 60(c)(6) (identical to e R. Civ. P. 60(b)(6)).

Deutsche Bank has failed to state aiml upon which relief can be granteq
Because of the res judicata effects of the Default Judgmeng, iheothing Deutsche
Bank could allege in an amended pleading thatild cure the defegtin its Canplaint.
The Rooker-Feldmandoctrine bars this Court fromxing any errors in the Defaulf
Judgment. The Complaint aikde action will therefore bdismissed without leave tg
amend.

Resolving Defendants’ Motiodoes not require applying Arizona’s statutes

limitations to this caseAccordingly, the Court wilhot address that issue.
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IT IS THEREFORE ORDERED thd&efendants’ Motion to Dismiss for Lack o
Jurisdiction and Failure to State a Claim ARdCiv. P. 12(b)(1) and 12(b)(6) (Doc. 11
is granted.

IT IS FURTHER ORDERED tht the Clerk enter judgment dismissing this acti
with prejudice, but without prejudice seeking relief from the Default Judgment frot
the state court. The Cleskall terminate this case.

Dated this 1st day of December, 2014.

Ao VW e

4 ~ Neil V. Wake
United States District Jue

f

j

n




